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In  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii. 

AT  CHAMBERS— IN  EQUITY. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Petition  for  Allowance  of  Resignation  of  Samuel  M. 

Damon  as  Trustee. 
To  the  Honorable  Presiding  Judge  at  Chambers  of 

the  Circuit  Court  of  the  First  Judicial  Circuit, 

Territory  of  Hawaii: 
Your  petitioners,  W.  O.  Smith,  Samuel  M.  Damon, 
B.  Faxon  Bishop,  Albert  F.  Judd  and  Alfred  W. 
Carter,  all  residing  in  the  City  and  County  of  Hono- 
lulu, Territory  of  Hawaii,  respectfully  represent 
and  show: 

1.  That  your  petitioners  are  the  Trustees  under 
the  Will  and  of  the  Estate  of  Bernice  Pauahi  Bishop, 
late  of  Honolulu  aforesaid,  deceased,  who  died  on 
the  16th  day  of  October,  1884,  and  whose  Will  and 
the  two  codicils  thereto  were  admitted  to  probate  by 
the  Supreme  Court  of  the  Hawaiian  Islands  on  the 
2d  day  of  December,  1884,  as  the  last  Will  and  Tes- 
tament of  said  deceased; 

2.  That  said  Samuel  M.  Damon,  one  of  your  peti- 
tioners, has  presented  to  the  remaining  of  your  peti- 
tioners his  written  resignation  from  the  office  of 
trustee  under  the  said  will  and  of  the  said  estate,  a 
copy  whereof,  marked  Exhibit  "A,"  is  attached 
hereto  and  made  a  part  hereof; 

3.  That  said  Samuel  M.  Damon  is,  and  for  some 
time  last  past  has  been,  absent  from  the  Territory  of 
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Hawaii,  sojourning  in  the  State  of  California,  and 
is  therefore  unable  to  perfomi  his  duties  as  such 
Trustee;     [1*] 

4.  That  said  Samuel  M.  Damon  therefore  desires 
to  resign  his  said  office  as  such  Trustee  and  be  re- 
lieved and  discharged  from  his  responsibility  as  such 
Trustee,  and  by  reason  of  the  facts  aforesaid  the 
remaining  of  your  petitioners  are  willing  that  the 
resignation  aforesaid  of  said  Samuel  M.  Damon  be 
allowed  and  that  some  other  suitable  person  be  ap- 
pointed as  a  trustee  under  the  said  Will  and  of  the 
said  Estate  in  succession  to  said  (Samuel  M.  Damon ; 
WHEREFORE  your  petitioners  pray  that  the 
resignation  of  the  said  Samuel  M.  Damon  be  allowed 
to  take  effect  upon  the  appointment  of  his  successor 
as  Trustee  under  the  said  Will  and  of  the  said  Es- 
tate; and  your  petitioner,  said  Samuel  M.  Damon, 
prays  that  he  may  be  discharged  of  all  further  re- 
sponsibility as  such  Trustee,  and  that  his  bond  may 
be  ordered  to  be  cancelled,  and  his  sureties  thereto 
released  from  their  obligation  thereunder. 
Dated  June  9th,  1916. 

WILLIAM  O.  SMITH, 
SAMUEL  M.  DAMON, 
E.  FAXON  BISHOP, 
ALBERT  F.  JUDD  and 
ALFRED  W.  CARTER, 
Said  Petitioners. 
By  OSgd.)     HOLMES  &.  OLSON, 

Their  Attorneys.     [2] 

'Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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EXHIBIT  "A." 
Belmont,  Cal.,  May  19th,  1916. 
Trustees  Under  the  Will  and  of  the  Estate  of  Ber- 

nice  P.  Bishop,  Deceased,  Honolulu. 
Dear  Sirs: 

I  hereby  resign  the  office  of  trustee  under  the  Will 
and  of  the  Estate  of  Bernice  P.  Bishop,  deceased, 
this  resignation  to  take  effect  upon  the  appointment 
of  my  successor  in  office. 

Yours  truly, 

S.  M.  DAMON.     [3] 
Territory  of  Hawaii, 
City  and  County  of  Honolulu, — ss. 

Albert  F.  Judd,  being  first  duly  sworn,  deposes 
and  says : 

That  he  is  one  of  the  petitioners  in  the  foregoing 
petition ;  that  he  has  read  the  said  petition  and  knows 
the  contents  thereof  and  that  the  same  are  true  to 
the  best  of  his  knowledge,  ijif ormation  and  belief. 
(Sgd.)     ALBEKT  F.  JUDD. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
June,  1916. 

[Seal]  (Sgd.)     FLORENCE  LEE, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [4] 

[Endorsement] :  In  the  Circuit  Court  of  the  First 
Judicial  Circuit,  Territory  of  Hawaii.  At  Cham- 
bers. In  Equity.  In  the  Matter  of  the  Estate  of 
Bernice  Pauahi  Bishop,  Deceased.  Petition  for  Al- 
lowance of  Resignation  of  Samuel  M.  Damon  as 
Trustee.     Filed  3:25  o'clock  P.  M.     June  9,  1916. 
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(Sgd.)  Huron  K.  Ashford,  Clerk.  Eq.  No.  2048. 
Reg.  2,  pg.  297.  Holmes  &  Olson,  Attys.  for  Peti- 
tioners.    [5] 

Plaintiff's  Exhibit  "A"— Resignation,  of  S.  M. 
Damon  as  Trustee,  Dated  Belmont,  May  19, 
1916. 

Belmont,  Cal.,  May  19th,  1916. 
Trustees  Under  the  Will  and  of  the  Estate  of  Ber- 

nice  P.  Bishop,  Deceased,  Honolulu. 
Dear  Sirs : 

I  hereby  resign  the  office  of  trustee  under  the  Will 
and  of  the  Estate  of  Bernice  P.  Bishop,  deceased, 
this  resignation  to  take  effect  upon  the  appointment 
of  my  successor  in  office. 

Yours  truly, 

(Signed)     S.  M.  DAMON. 

[Endorsement]  :  In  the  Matter  of  the  Estate  of 
Bernice  P.  Bishop,  Deceased.  Resignation  of  S.  M. 
Damon  as  Trustee.  Eq.  No.  2048.  Reg.  2.,  pg.  297. 
Eq.  No.  2048.  Plaintiff 's  Exhibit  "  A. "  Filed  June 
9,  1916.     (Signed)  Huron  K.  Ashford,  Clerk.     [6] 


In  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii. 

AT  CHAMBERS— IN  EQUITY. 
In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 
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Petition  for  Confirmation  of  Appointment  of  a  New 

Trustee. 
To  the  Honorable  Presiding  Judge  at  Chambers  of 
the  Circuit  Court  of  the  First  Judicial  Circuit 
of  the  Territory  of  Hawaii : 
Your  petitioners,  William  0.   Smith,  E.   Faxon 
Bishop,  Albert  F.  Judd  and  Alfred  W.  Carter,  all 
residing  in  the  City  and  County  of  Honolulu,  Terri- 
tory of  Hawaii,  respectfully  represent  and  show: 

1.  That  your  petitioners  are  Trustees  under  the 
Will  and  of  the  Estate  of  Bernice  Pauahi  Bishop, 
late  of  Honolulu  aforesaid,  deceased,  who  died  on 
the  16th  day  of  October,  1884,  and  whose  Will  and 
the  two  codicils  thereto  w^ere  admitted  to  probate  by 
the  Supreme  Court  of  the  Hawaiian  Islands  on  the 
2d  day  of  December,  1884,  as  the  last  Will  and  Tes- 
tament of  said  deceased; 

2.  That  Samuel  M.  Damon  of  said  Honolulu, 
one  of  the  five  trustees  under  the  said  Will  and  of 
the  said  Estate,  has  resigned  his  office  as  such  Trus- 
tee, and  by  reason  thereof  a  vacancy  has  occurred. 

3.  That  in  and  by  the  said  Will  it  is  provided  that 
any  such  vacancy  shall  be  filled  by  the  choice  of  a 
majority  of  the  Justices  of  the  Supreme  Court  of 
Hawaii,  the  selection  to  be  made  from  persons  of  the 
Protestant  religion; 

4.  That  on  the  9th  day  of  June,  1916,  a  majority 
of  the  [7]  Justices  of  the  Supreme  Court  of  the 
Territory  of  Hawaii,  under  and  by  virtue  of  the 
power  of  appointment  conferred  upon  them  by  the 
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said  Will  as  aforesaid,  appointed  William  William- 
son of  said  Honolulu,  Trustee  under  the  said  Will 
and  of  the  said  Estate  in  the  place  of  and  in  succes- 
sion to  the  said  Samuel  M.  Damon,  resigned  as  afore- 
said; 

5.  That  the  said  William  Williamson  is  a  resi- 
dent of  said  Honolulu  and  is  a  person  of  the  Protes- 
tant religion  and  is  a  proper  and  suitable  person  to 
be  appointed  as  such  Trustee  and  to  act  as  such,  and 
is  willing  to  accept  such  appointment  and  become 
such  Trustee,  and  is  ready  and  willing  to  undertake 
and  perform  the  duties  appertaining  to  such  office ; 
WHEREFORE,  your  petitioners  pray  that  the 
appointment  of  said  William  Williamson  as  a  Trus- 
tee under  the  said  Will  and  of  the  said  Estate  in  the 
place  of  and  in  succession  to  said  Samuel  M.  Damon, 
resigned,  be  approved  and  confirmed  upon  his  filing 
a  bond  in  accordance  with  such  order  as  this  Honor- 
able Court  shall  make. 
Dated,  June  9th,  1916. 

WILLIAM  O.  SMITH, 
E.  FAXON  BISHOP, 
ALBERT  F.  JUDD  and 
ALFRED  W.  CARTER, 
Trustees  Under  the  Will  and  of  the  Estate  of  Ber- 
nice  Pauahi  Bishop,  Deceased, 

By     (Signed)     HOLMES  &  OLSON, 
Their  Atomeys.     [8] 
Territory  of  Hawaii, 
City  and  County  of  Honolulu, — ss. 

Albert  F.  Judd,  being  first  duly  sworn,  deposes 
and  says: 
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That  he  is  one  of  the  petitioners  in  the  foregoing 
petition ;  that  he  has  read  the  said  petition  and  knows 
the  contents  thereof  and  that  the  same  are  true. 

(Signed)     ALBERT  F.  JUDD. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  June,  1916. 

[Seal]  (Sgd.)     J.  A.  DOMINIS, 

(s.)  J.  A.  D.     Clerk  Circuit  Court  J^otarv^  Public,  First 
Judicial  Circuit,  Territory  of  Hawaii. 

[Endorsement] :  Circuit  Court,  First  Circuit, 
Territory  of  Hawaii.  At  Chambers — In  Equity. 
In  the  Matter  of  the  Estate  of  Bernice  Pauahi 
Bishop,  Deceased.  Petition  for  Confirmation  of 
Appointment  of  a  New  Trustee.  William  William- 
son. Filed  3:45  o'clock  P^  M.,  June  9,  1916.  (S.) 
Huron  K.  Ashford,  Clerk.  ^Eq.  No.  2048.  Reg.  2, 
pg.  297.     Holmes  &  Olson,  Attorneys  for  Ptff.     [9] 


In  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii. 

AT  CHAMBERS— IN  EQUITY. 

In    the    Matter    of    the    Estate    of    BERNICE 
PAUAHI  BISHOP,  Deceased. 

Decree  Accepting  Resignation  of  S.  M.  Damon  as 

Trustee. 
The  petition  of  W.  0.  Smith,  Samuel  M.  Damon, 
E.  Faxon  Bishop,  Albert  F.  Judd  and  Alfred  W. 
Carter,  filed  herein  on  the  9th  day  of  June,  1916, 
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whereby  the  said  petitioners  pray  the  allowance  of 
the  resignation  of  said  Samuel  M.  Damon  from  the 
office  of  Trustee  under  the  Will  and  of  the  Estate  of 
Bernice  Pauahi  Bishop,  deceased,  and  the  said 
Samuel  M.  Damon,  one  of  said  petitioners,  prays  for 
his  discharge  from  all  further  responsibility  as  such 
Trustee  and  for  the  cancellation  of  his  bond  and  the 
release  of  his  sureties  on  said  bond  from  their  obli- 
gation thereunder,  having  come  on  to  be  heard  before 
the  undersigned  presiding  judge  at  Chambers  of  the 
Circuit  Court  of  the  First  Judicial  Circuit,  Terri- 
tory of  Hawaii,  and  evidence  having  been  adduced 
at  said  hearing  held  this  9th  day  of  June,  1916,  in 
support  of  the  allegations  of  the  said  petition,  and  it 
appearing  that  the  said  allegations  are  true,  and 
good  cause  apeparing  why  the  prayer  of  the  said 
petitioners  for  the  allowance  of  the  said  resignation 
should  be  granted,  and  no  good  cause  why  the  same 
should  not  be  granted  ; 

NOW,  THEREFORE,  IT  IS  HEREBY 
ORDERED,  ADJUDGED  AND  DECREED  that 
the  resignation  of  the  said  Samuel  M.  Damon  from 
the  office  of  Trustee  under  the  Will  and  of  the  Estate 
of  the  above-named  Bernice  Pauahi  Bishop,  de- 
ceased, be,  and  the  same  is  hereby,  approved,  accepted 
and  allowed,  and  that  said  resignation  take  [10] 
effect  upon  the  appointment  of  the  successor  to  said 
Samuel  M.  Damon  in  said  office ; 

IT  IS  FURTHER  HEREBY  ORDERED,  AD- 
JUDGED AND  DECREED  that  the  said  petition- 
ers forthwith  upon  the  appointment  of  a  successor 
to  said  Samuel  M.  Damon  in  said  office  file  herein  a 
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true  and  correct  account  of  the  said  Estate  as  such 
Trustees  and  that  upon  the  approval  thereof  and  the 
vesting  of  the  said  estate  in  the  said  petitioners  other 
than  said  Samuel  M.  Damon,  together  with  the  suc- 
cessor to  said  Samuel  M.  Damon,  as  Trustees  under 
the  said  Will  and  of  the  said  Estate,  the  said  Samuel 
M.  Damon  be  discharged  from  all  further  liability 
or  responsibility  as  such  Trustee,  and  his  bond  can- 
celled and  his  sureties  thereon  discharged  and  re- 
leased from  all  liability  thereunder. 

Dated,  June  9th,  1916. 

(Circuit  Court  Seal) 

(Signed)     C.  W.  ASHFORD, 
First  Judge,  Circuit  Court,  First  Circuit,  Territory 
of  Hawaii,  Presiding  at  Chambers. 

Attest :     (Signed)     HURON  K.  ASHFORD, 

Clerk  of  Said  Court. 

[Endorsement] :  In  the  Circuit  Court  of  the 
First  Judicial  Circuit  Territory  of  Hawaii.  At 
Chambers — In  Equity.  In  the  Matter  of  the  Estate 
of  Bernice  Pauahi  Bishop,  Deceased.  Decree  Ac- 
cepting the  Resignation  of  Samuel  M.  Damon,  as  a 
Trustee.  Filed  at  8:40  o'clock  A.  M.,  June  10th, 
1916.  (S.)  J.  A.  Dominis,  Clerk.  Eq.  No.  2048. 
Reg.  2,  pg.  297.     [11] 
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In  the  Circuit  Court  of  the  First  Circuit,  Territory 

of  Hawaii. 

AT  CHAMBERS— IN  EQUITY. 

EQUITY  No.  2048. 

In  the  Matter  of  the  Resignation  of  SAMUEL  M. 
DAMON  as  a  Trustee  Under  the  Will  and 
of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  and  the  Appointment  of  a  Suc- 
cessor to  Said  Trustee. 

Opinion  ajid  Decision. 
BEFORE  THE  FIRST  JUDGE. 
THE  HIGH  CHIEFESS,  BERNICE  PAUAHI 
BISHOP— "the  last  of  the  KAMEHAMEHAS "— 
died  testate,  in  Honolulu,  October  16,  1884,  and  her 
Last  Will  and  Testament,  including  two  Codicils, 
was  admitted  to  Probate  December  2nd,  1884,  in  the 
Supreme  Court  of  the  Hawaiian  Islands,  which 
Court,  at  that  date,  had  jurisdiction  of  Probate  and 
Equity  matters.  In  and  by  the  Fourteenth  para- 
graph of  her  said  will  Mrs.  Bishop  appointed  her 
husband,  CHARLES  R.  BISHOP,  SAMUEL  M. 
DAMON,  CHARLES  M.  HYDE,  CHARLES  M. 
COOKE,  and  WILLIAM  O.  SMITH,  all  of  Hono- 
lulu, "to  be  her  trustees  to  carry  into  effect  the 
trusts"  specified  in  the  will.  Said  paragraph  con- 
tains the  further  provision  which  I  here  quote : 

"I  further  direct  that  the  number  of  my  trus- 
tees shall  be  kept  at  five ;  and  that  vacancies  shall 
be  filled  by  the  choice  of  a  majority  of  the  Jus- 
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tices  of  the  Supreme  Court,  the  selection  to  be 
made  from  persons  of  the  Protestant  religion. ' ' 
THE  PRIMARY  OBJECT  expressed  in  the  will, 
mentioned     [12]     is  contained  in  the  Thirteen  para- 
graph thereof,  from  which  1  quote  as  follows : 

"I  give,  devise  and  bequeath  all  of  the  rest, 
residue,  and  remainder  of  my  Estates  real  and 
personal,  wheresoever  situated  unto  the  trustees 
below  named,  their  heirs  and  assigns  forever,  to 
hold  upon  the  following  trusts,  namely :  to  erect 
and   maintain   in    the    Hawaiian    Islands   two 
schools,  each  for  boarding  and  day  scholars,  one 
for  boys  and  one  for  girls,  to  be  known  as,  and 
called  the  Kamehameha  Schools." 
AND,  AFTER  MAKING  COMPREHENSIVE 
PROVISION  of  funds  for  the  maintenance  and  con- 
duct of  said  Schools,  and  for  devoting  ''a  portion  of 
each  year's  income  to  the  support  and  education  of 
orphans  and  others  in  indigent  circumstances,  giv- 
ing the  preference  to  Hawaiians  of  pure  or  part 
aboriginal    blood,"   said   paragraph   instructs    the 
trustees  ''to  provide  first  and  chiefly  a  good  educa- 
tion in  the  common  English  branches,  and  also  in- 
struction in  morals  and  in  such  useful  knowledge  as 
may  tend  to  make  good  and  industrious  men  and 
women,"  making  "the  higher  branches  subsidiary  to 
the  foregoing  objects."     Full  power  of  control  over 
the  donor's  Estate  to  sell,  invest  and  reinvest,  etc.,  is 
given,  together  with  authority  "to  make  all  such 
rules  and  regulations  as  they   (the  trustees)  may 
deem  necessary  for  the  government  of  said  Schools 
and  to  regulate  the  admission  of  pupils,  and  the  same 
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to  alter,  amend  and  publish  upon  a  vote  of  a  majority 
of  said  trustees." 

THE  TRUSTEES,  acting  under  the  will,  have  es- 
tablished two  schools  at  Kalihi,  in  this  city,  one  for 
boys  and  one  for  girls.  The  boys'  school  has  been 
in  operation  about  twenty-nine  years,  and  has  gradu- 
ated twenty-six  annual  classes  of  students.  The 
girls'  school  was  established  some  years  later  than 
that  for  boys.  As  a  matter  of  practical  administra- 
tion of  the  trusts,  the  trustees  have  limited  to  boys 
and  girls  of  aboriginal  Hawaiian  blood  (either  in 
whole  or  in  part),  the  privilege  of  attending  said 
Schools,  although  there  is  no  such  limitation  pro- 
vided for  in  the  will.  The  only  expression  of  prefer- 
ence for  Hawaiians,  as  objects  of  the  bounty  of  the 
donor,  is  that  above  quoted,  namely,  the  provision 
that,  in  the  distribution  of  a  portion  of  each  year's 
income  to  the  support  and  education  of  orphans  and 
others  in  indigent  circumstances,  preference  shall  be 
given  to  Hawaiians,  of  pure  or  part  aboriginal  blood. 
[13] 

THE  ESTATE  NOW  CONTROLLED  by  the 
trustees  under  the  will  approximates  Five  Million 
Dollars  in  value;  the  Schools  are  large  and  appar- 
ently well  equipped,  and  the  board  of  trustees, 
throughout  its  changing  personnel,  has  adopted  and 
maintained  a  scheme  of  education  upon  lines  so 
broad  and  comprehensive  (notwithstanding  the 
above  mentioned  limitation  of  the  privilege  of  at- 
tendance to  Hawaiians),  as  to  invest  this  trust  with 
all  the  characteristics  of  a  quasi  public  trust,  and  as 
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such,  I  shall  regard  it  in  the  course  of  this  opinion. 
And  this  quasi  public  character  of  the  trust  invests 
it  with  an  interest  which  impels  the  Court  to  a  some- 
what closer  scrutiny  of  the  affairs  which  it  compre- 
hends than  might  be  called  for  in  the  case  of  a  purely 
private  trust. 

AS  ABOVE,  five  individuals  were  named  to  con- 
stitute the  original  board  of  trustees,  but  during  the 
nearly  third  of  a  century  that  has  since  elapsed, 
many  changes  in  the  personnel  of  the  board  have 
taken  place.  The  latest  of  these  changes  consisted 
in  the  resignation  of  SAMUEL  M.  DAMON  as  such 
trustee,  which  resignation  was,  by  his  co-trustees, 
presented  to  this  Court  for  acceptance,  on  the  9th  of 
June  last,  and  a  decree  approving  and  accepting  said 
resignation,  and  providing  for  the  presentation  of 
the  accounts  of  the  trustees  as  the  same  shall  stand 
immediately  upon  the  qualifying  of  a  successor  to 
said  SAMUEL  M.  DAMON,  was  immediately  signed 
and  fixed  in  this  cause.  .Immediately  thereafter,  the 
four  remaining  trustees,  namely:  WILLIAM  O. 
SMITH,  E.  FAXON  BISHOP,  ALBERT  F. 
JUDD  and  ALFRED  W.  CARTER,  presented  to 
the  Court  their  ''Petition  for  confirmation  of  (Ap- 
pointment of  a  new  Trustee/'  This  petition  sets 
forth  that  a  vacancy  in  said  board  of  trustees  exists 
by  reason  of  the  resignation  of  said  SAMUEL  M. 
DAMON ;  that  said  will  provides  that  such  vacancy 
shall  be  filled  by  the  choice  of  a  majority  of  the  Jus- 
tices of  the  Supreme  Court  of  Hawaii,  the  selection 
to  be  made  from  persons  of  the  Protestant  religion ; 
that  on  said  9th  day  of  June,  a  majority  (to  wit:  all) 
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of  the  Justices  of  said  Supreme  Court,  ''under  and 
by  virtue  of  the  power  of  appointment  conferred 
upon  them  by  said  will  as  aforesaid,  appointed 
WILLIAM  WILLIAMSON,  of  said  Honolulu, 
trustee  under  said  will,  and  of  the  Estate,  in  place  of 
and  in  succession  to  the  said  SAMUEL  M.  DAMON, 
resigned  as  aforesaid;  that  said  WILLIAM  WIL- 
LIAMSON is  a  resident  of  Honolulu,  and  is  a  person 
of  the  Protestant  religion,  and  is  a  fit  and  proper 
and  suitable  person  to  be  appointed  as  such  trustee 
and  to  act  as  such,  and  is  willing  to  accept  said  ap- 
pointment and  to  become  such  trustee,"  etc.  And  it 
prays  ''that  the  appointment  of  said  WILLIAM 
[14]  WILLIAMSON  as  a  trustee  under  the  said 
will  and  of  the  Estate  in  the  place  of  and  in  succes- 
sion to  said  SAMUEL  M.  DAMON,  resigned,  be 
approved  and  confirmed  upon  his  filing  a  bond  in 
accordance  with  such  order  as  this  Honorable  Court 
shall  make. ' ' 

IN  SUPPORT  OF  THE  ALLEGATIONS  of 
said  last  named  petition,  said  remaining  trustees 
introduced  in  evidence  certified  copies  of  three  docu- 
ments, as  follows : 

(1)  A  request,  under  date  of  said  June  9th,  by 
said  remaining  four  trustees,  addressed  to  the  Jus- 
tices of  said  Supreme  Court,  by  name,  wherein  it  is 
represented  that  the  signatory  parties  to  said  request 
are  trustees  under  said  will ;  that  said  SAMUEL  M. 
DAMON,  formerly  such  trustee,  has  resigned,  and 
that  by  reason  thereof  there  is  now  a  vacancy  in  said 
office ;  that  in  and  by  the  said  will  it  is  provided  that 
the  number  of  trustees  thereunder  and  of  said  Estate 
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shall  be  kept  at  five,  and  that  vacancies  shall  be  filled 
by  the  choice  of  a  majority  of  the  Justices  of  the 
Supreme  Court,  the  selection  to  be  made  from  per- 
sons of  the  Protestant  religion.  And  the  signatory 
parties  request  said  Justices  to  appoint  some  person 
as  such  trustee,  in  place  of  and  in  succession  to,  said 
SAMUEL  M.  DAMON,  "and  suggest  that  WILL- 
IAM WILLIAMSON,  of  said  Honolulu,  who  is  a 
person  of  the  Protestant  religion,  is  a  suitable  and 
proper  person  to  be  appointed  such  trustee,  and  re- 
spectfully recommend  his  appointment  as  such"; 

(2)  An  affidavit  by  said  WILLIAM  WILLIAM- 
SON to  the  effect  "that  he  is  a  person  of  the  Protes- 
tant religion"; 

(  3  )  A  paper  entitled  * '  Appointment  of  Trustee, ' ' 
signed  by  the  Chief  Justice  and  the  Associate  Jus- 
tices of  said  Supreme  Court,  reciting  the  resignation 
of  said  DAMON  and  the  vacancy  existing  in  said 
board  of  trustees  by  reason  thereof,  the  provision  of 
said  will  as  to  the  manner  in  which  such  vacancies 
shall  be  filled  (as  hereinabove  repeatedly  quoted), 
and  a  purported  appointment  of  said  WILLIAM 
WILLIAMSON  as  such  trustee,  in  the  following 
language : 

"Now,  Therefore,  Know  All  Men  By  These 
Presents:  That  the  undersigned  Justices  of  the 
Supreme  Court  of  the  Territory  of  Hawaii,  be- 
ing a  majority  of  the  Justices  of  said  Supreme 
Court,  by  virtue  and  in  exercise  of  the  power 
for  this  purpose  given  to  them  in  and  by  said 
will,  do  hereby  appoint  WILLIAM  WILLIAM- 
SON of  the     [15]     City  and  County  of  Hono- 
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lulu,  Territory  of  Hawaii  (a  person  of  the  Prot- 
estant religion),  a  trustee  under  the  said  will 
and  of  the  said  Estate  in  place  of,  and  in  succes- 
sion to  the  said  SAMUEL  M.  DAMON,   re- 
signed." 
ORAL  EVIDENCE  was  also  introduced  touch- 
ing the  personal,  moral  and  business  qualifications 
of  said  WILLIAM  WILLIAMSON  for  appoint- 
ment to  a  place  upon  said  board.     As  to  this  feature, 
the  Court  desires  to  express  entire  satisfaction  with 
the  qualifications  of  MR.  WILLIAMSON  for  such 
appointment,  in  all  respects  save  one,  namely;  that 
it  has  not  been  made  to  appear  that  he  is  so  quali- 
fied, by  length  of  residence  in  Hawaii,  or  by  famili- 
arity and    sympathy    with    the    history,    manners, 
customs,  language,    ideals   and   aspirations    of   the 
Hawaiian  people  as  to  mark  him  out   as   a  fit   and 
suitable  person  to  be  appointed  to  an  office  where 
he  would  be  authorized  and  expected  to  exercise  a 
wide,  benevolent   and  sympathetic   discretion   with 
reference  to  the  education  of  Hawaiian  youth,  of 
either  sex,  and  concerning  the  general  scheme,  sys- 
tem and  regulations  to  be  adopted  and  observed  dur- 
ing their  attendance   at   the    Schools   in   question. 
The  Court  reserved  its   ruling   upon   the   petition, 
because  of  doubts  which  it  entertained  concerning 
the  authority  of  the  Justices  of  the  Supreme  Court 
to  make  such  an  appointment,  and  the  validity  of 
the  appointment  as  so  purporting  to  have  been  made, 
and    arranged    for    argument    upon    those    points. 
The  Court  further  requested  Mr.  D.  L.  WITHING- 
TON,  and  Ex-Judges  PERRY  and  HUMPHREYS, 
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members  of  this  bar,  to  favor  it  with  their  views,  as 
Amici  Curiae,  upon  the  questions  involved.  The 
Alumni  Association  of  Kamehameha  Schools  re- 
tained E.  C.  PETERS,  Esq.,  to  present  the  views  of 
that  Association,  and  upon  the  day  appointed  for 
further  hearing,  elaborate  arguments  were  submitted 
on  the  part  of  the  trustees,  by  the  Amici  Curiae, 
and  by  Mr.  Peters;  and  the  Court  desires  here  to 
express  its  sense  of  obligation  to  the  gentlemen 
who  so  willingl}^  and  at  the  sacrifice  of  much  time 
and  effort  made  research  into  the  questions  involved, 
and  favored  the  Court  with  the  results  of  such  re- 
search, as  Amici  Curiae.  The  fact  that  the  Court 
has  reached  conclusions  quite  different  from  those 
reached  by  the  gentlemen  last  referred  to,  should  in 
nowise  detract  from  the  credit  due  to  them  for  their 
exhaustive  labors  and  illuminating  arguments  in  the 
premises. 

IT  IS  TO  BE  OBSERVED  that  the  petition  now 
under  consideration  is  one  praying  for  the  "confir- 
mation" by  this  Court  of  the  "appointment"  of  Mr. 
WILLIAMSON,  as  such  trustee  [16]  alleged  to 
have  been  made  by  the  Justices  of  the  Supreme 
Court.  And  this  brings  us  to  a  consideration  of 
the  question  whether  the  Justices  of  the  Supreme 
Court  had  any  right,  authority,  or  jurisdiction  to 
so  appoint  a  trustee,  or,  in  the  language  of  the  will, 
to  make  and  certify  a  "choice"  of  a  person  to  be  so 
appointed,  to  fill  the  existing  vacancy.  In  this 
connection,  a  review  of  the  history  of  the  appoint- 
ments heretofore  made  to  fill  such  vacancies  is 
both  interesting  and  instructive.     And  this  review, 
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of  necessity,  includes  a  consideration  of  the  state 
of  our  statute  law  at  the  date  of  the  execution  by 
Mrs.  Bishop  of  her  Will  and  the  Codicils  thereto; 
at  the  date  of  the  admission  of  the  Will  to  Probate ; 
at  the  date  of  the  filling  of  the  first  vacancy,  and  at 
the  present  date.  Advertising  first  to  this  feature 
of  the  case,  we  find  that  at  all  times  including 
the  dates  of  the  execution  of  the  Will  and  Codicils, 
and  thence  to  the  taking  effect  of  the  Judiciary 
Act  of  1892,  which  went  into  operation  January  1st, 
1893,  the  Supreme  Court,  and  the  several  justices 
thereof,  had  jurisdiction  of  all  matters  in  equity. 
Session  Laws  1878,  Chap.  XV,  Sec.  2,  Compiled 
Laws,  1884,  p.  389.  At  the  argument  herein,  it  was 
suggested,  on  behalf  of  the  trustees,  that  not  the 
Supreme  Court,  but  only  the  individual  Justices 
thereof  had  equity  jurisdiction,  prior  to  the  taking 
effect  of  the  Judiciary  Act  above  mentioned.  But 
this  feature  has  been  expressly  decided  to  the  con- 
trary in  Asing  v.  Aiona,  6  Hawn.  281.  Upon  the 
state  of  law  thus  suggested,  is  based  the  claim  of 
the  trustees  that  the  donation  to  the  Justices  of 
the  Supreme  Court  of  the  power  of  appointment, 
was  not  a  donation  to  the  Court  as  such,  acting 
judicially,  but,  on  the  contrary,  that  it  was  a  dona- 
tion to  the  individuals  who,  at  the  date  of  any 
specific  request  for  such  appointment,  should  chance 
to  hold  those  offices.  I  deter  to  a  later  portion  of  this 
opinion,  a  more  minute  examination  of  this  phase 
of  the  question. 

WITH    EESPECT    TO    THE    POWER    OF 
APPOINTMENT,  in  such  a    case,   we   may   start 
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with  the  familiar  proposition  that  it  is  competent 
for  the  donor  of  a  power,  whether  created  by  will 
or  by  deed,  to  name  a  trustee  or  trustees  to  execute 
the  trust,  or,  to  leave  their  selection  to  others, 
whether  private  individuals,  public  officials,  or 
courts  of  competent  jurisdiction — and,  in  like  man- 
ner, to  provide  for  the  filling  of  any  vacancies  that 
may  arise  in  the  trusteeship.  This  principle  is  thus 
succinctly  expressed  in  28  Am.  &  Eng.  Ency.  of  Law, 
2  Ed.  p.  964: 

"It  is  the  right  of  the  creator  of  a  trust  to 
provide  a  method  for  filling  vacancies  occurring 
in  the     [17]     office  of  trustee,  subject  to  the 
statutory  requirements  to  be  found  in  most  jur- 
isdictions, that  the  trustee  so  appointed  must  be 
accepted  by  the  court." 
THERE  IS  NO  SUCH  statutory  requirement  in 
this  territory,  that  a  trustee    so    appointed  be   ac- 
cepted by  the  court ;  but  it  is  familiar  law,  so  familiar 
that  the  citation  of  decisions  in  support  thereof  may 
be  dispensed  with,  that  where  no  provision  has  been 
made  for  the  filling  of  such  vacancies  or  where  the 
provision  attempted  to  be  made  is   an  illegal  and 
void  one,  or  where  such  provision,   although  valid 
when  made,  has  become  incapable  of  execution  by 
reason  of  changes  in  the   statute  law — then,    such 
appointment  shall  pertain  and  belong  to  the  court 
exercising     equity    jurisdiction.     Consequently,    in 
th^  case  at  bar,  if  it  be  found  either  that  the  method 
provided  in  the  Will  for  the  appointment  of  trustees 
to  fill  vacancies  was  illegal,  or  incapable  of  execu- 
tion according  to  law  as  the  law  stood  when  the 
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first  such  attempt  was  made,  or,  of  legal  and  valid, 
at  an  earlier  period,  that  it  has  become  illegal,  in- 
valid and  incapable  of  execution  at  a  later  date, 
then  the  authority  to  fill  the  now  subsisting  vacancy 
devolves  upon  the  judge  or  judges  of  the  First 
Circuit  Court,  exercising  equitable  jurisdiction,  at 
chambers.  First  let  us  consider  whether  the  power 
was  valid,  and  could  have  been  exercised  according 
to  the  law  prevailing  in  Hawaii  at  the  date  of  the 
Will,  and  at  the  date  of  its  probate,  and,  possibly, 
at  any  subsequent  date  upon  which  such  appoint- 
ment was  sought.  For  the  purposes  of  this  feature 
of  the  discussion,  I  will  assume  a  point  which,  later 
in  this  opinion,  I  will  endeavor  to  fortify  by  the 
citation  of  authorities,  namely,  that  the  power  to 
fill  vacanies  in  the  board  of  trustees  under  Mrs. 
Bishop's  will  was  conferred,  not  upon  the  indi- 
viduals who  might  chance,  for  the  time  being,  to 
hold  the  offices  of  Justices  of  the  Supreme  Court, 
but  that  it  was,  by  virtue  of  the  language  employed 
in  the  will,  conferred  upon  said  Supreme  Court  as 
a  judicial  tribunal..  Upon  this  assumption  the 
power  was  valid,  and  might  have  been  executed  by 
the  Supreme  Court  in  strict  conformity  with  the 
statute  law  of  Hawaii  as  it  then  existed,  namely,  by 
virtue  of  Chapter  XV,  of  the  Session  Laws  of  1878, 
which  remained  (at  least  substantially)  without 
amendment  until  the  Judiciary  Act  of  1892  went 
into  operation,  January  1st,  1893.  By  that  statute 
(Chapt.  XV,  1878)  not  only  the  several  Justices 
of  the  Supreme  Court  but  the  Supreme  Court  itself, 
were  given  jurisdiction  to  hear  and  determine  all 
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matters  in  equity  (Asing  v.  Aionai,  6  Hawn.  281, 
supra).  This  point  is  placed  almost,  if  not  entirely, 
beyond  question  by  one  feature  in  the  history  of  this 
Estate.  .It  is  this:  W.  0.  SMITH,  one  of  the  trus- 
tees named  in  the  will  [18]  having  removed  to 
California,  tendered  his  resignation  as  such  trustee 
to  "the  Honorable  Justices  of  the  Supreme  Court 
of  the  Hawaiian  Islands."  The  resignation  was 
accepted,  thereby  creating  the  first  vacancy  in  the 
board.  Thereupon  the  Supreme  Court,  as  a  judi- 
cial tribunal,  proceeded  to  appoint  a  successor  to 
MR.  SMITH.  I  quote  liberally  from  the  records 
of  the  Court  in  that  matter,  as  follows: 

The  proceeding  (including  the  resignation  of  Mr. 
Smith)  is  entitled:  ''In  the  Supreme  Court  of  the 
Hawaiian  Islands  in  re  Estate  of  Bemice  Pauahi 
Bishop,  deceased,  in  Probate,  before  Judd,  C.  J., 
and  McCully,  J.,  Thursday,  October  21, 1886.  Hear- 
ing on  appointment  of  a  new  trustee.  (Present, 
Charles  R.  Bishop,  one  of  the  trustees.) 

"Mr.  Bishop  files  the  resignation  of  William  0. 
Smith  as  a  trustee  and  nominates  Joseph  0.  Carter, 
of  Honolulu,  to  fill  the  vacancy.  The  Court  refers 
to  the  will  of  the  deceased  and  in  accordance  with 
Article  14  of  said  will  and  knowing  that  said  nom- 
inee is  a  person  of  the  Protestant  religion,  appointed 
said  Joseph  O.  Carter  as  a  trustee  to  fill  the  vacancy. 
The  Court  orders  the  present  trustees  to  execute 
and  file  a  new  bond  in  the  sum  of  Twenty-five  Thou- 
sand Dollars  ($25,000)  on  the  filing  of  which  the  old 
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bond  to  be  cancelled.     New  bond  filed  and  old  one 
cancelled. 

(Signed)  ''HENRY  SMITH, 

Deputy  Clerk." 

THERE  APPEARS  some  inconsistency  between 
the  foregoing,  and  a  certain  written  Order  filed  on 
the  same  date,  and  which  is  entitled : 

' '  In  the  Supreme  Court  of  the  Hawaiian  Islands ; 
in  the  matter  of  the  Estate  of  Bernice  Pauahi 
Bishop;  before  the  Justices  of  the  Superior  Court. 
Order  discharging  trustee  cancelling  trustees'  bond 
and  appointing  new  trustee."  The  Order  recites, 
inter  alia,  that  William  O.  Smith  was  appointed 
one  of  the  trustees  under  said  will,  and  whereas 
he  has  resigned  from  said  trusteeship,  and  his  res- 
ignation has  been  accepted;  "Now  therefore  we,  the 
Justices  of  the  Supreme  Court,  in  pursuance  of  the 
power  and  authority  vested  in  us  by  Article  14  of 
the  said  will  hereby  accept  the  resignation  of  the 
said  William  O.  Smith,  trustee  aforesaid,  and  dis- 
charge him  from  further  responsibility  in  regard 
to  said  trust,  ....  and  appoint  as  trustee 
in  place  of  said  William  0.  Smith,  Joseph  0.  Carter 
of  Honolulu,  Oahu,  .  .  .  ."  The  Order  is 
signed  by  the  then  Chief  Justice,  A.  F.  Judd,  and  by 
the  then  Associate  Justices,  L.  McCully  and  Edward 
Preston.     [19] 

IT  IS  ALSO  WORTHY  OF  NOTE  that  the  pur- 
ported appointment  by  the  Justices  of  WILLIAM 
WILLIAMSON,  besides  being  signed  by  the  Jus- 
tices, is  impressed  with  the  seal  of  the  Supreme 
Court,  and  is  filed  in  the  archives  of  said  Court  as  a 
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Court  document.  The  same  is  true  of  every  ap- 
pointment purporting  to  have  been  made  by  the  Jus- 
tices of  the  Supreme  Court  under  said  will,  except 
that,  in  one  or  two  instances,  the  document  of  ap- 
pointment is  not  impressed  with  the  Court's  seal. 

AS  ABOVE,  the  first  vacancy  in  the  board  was 
created  by  the  resignation  of  Mr.  Smith,  in  1686,  at 
a  date  when  the  Supreme  Court  and  its  several  jus- 
tices were  exercising  both  probate  and  equity  juris- 
diction. It  is  a  somewhat  peculiar  fact  that  in  all, 
or  nearly  all  of  the  applications  for  appointments  of 
new  trustees  under  this  will,  the  documents  are  en- 
titled as  ''In  Probate,"  instead  of  "In  Equity." 
Under  our  system,  the  court,  sitting  in  probate,  has 
no  jurisdiction  to  appoint  trustees,  although,  doubt- 
less, it  may  distribute  an  estate  to  trustees  named 
in  a  will.  In  this  respect  our  system  differs  from 
the  statutory  systems  in  vogue  in  several  of  the  New 
England  States,  and,  perhaps,  in  other  jurisdictions, 
where  statutory  authority  is  conferred  upon  courts 
sitting  in  probate,  to  appoint  trustees,  especially  in 
respect  of  testamentary  trusts. 

THE  GENERAL  SYSTEM  pursued  in  the  filling 
of  vacancies  in  the  trust  now  under  discussion,  since 
the  enactment  of  the  Judiciary  Act  which  became 
operative  January  1,  1893,  appears  to  have  been  as 
follows,  although  with  some  variations,  viz. :  the 
facts  constituting  the  vacancy  have  been  brought  to 
the  attention  of  the  Justices  of  the  Supreme  Court, 
with  a  request  that  they  would  make  an  appoint- 
ment to  fill  the  vacancy,  and  such  request  has  in- 
variably been  accompanied  by  a  recommendation  of 
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the  trustees  making  it,  for  the  appointment  of  a 
specific  person;  and  the  Justices  have  invariably 
adopted  such  recommendation  and  have  assumed  and 
purported  to  appoint  the  person  and  persons  so 
recommended.  Thereupon  (as  in  the  case  at  bar),  the 
trustees  have  presented  to  the  Judge  of  this  Court, 
sitting  in  Equity,  a  petition  for  the  "confirmation" 
of  such  appointee  of  the  Justices  of  the  Supreme 
Court,  and  up  to  this  date,  such  confirmation  has 
been  granted,  virtually  as  a  matter  of  course.  This 
procedure  is  not  a  little  puzzling  to  the  court,  as,  if 
the  Supreme  Court  Justices,  as  claimed,  have  the 
right  to  "choose"  (which  they  have  never,  in  a  literal 
sense,  assumed  to  do),  or  to  "appoint"  a  new  trustee 
(as  they  have  invariably  assumed  to  do),  then  the 
question  arises  as  to  what  legal  occasion  there  can 
possibly  exist  for  a  "confirmation"  [20]  by  this 
Court.  Counsel  for  the  trustees,  upon  argument 
herein,  when  questioned  as  to  this  feature,  was  un- 
derstood to  admit  that,  probably,  there  is  no  occasion 
for  such  "confirmation" — but  he  justified  the  course 
here  taken  upon  the  ground  of  precedent  and,  if 
precedent  can  justify  a  specific  procedure,  the  pro- 
cedure in  the  present  instance  is  doubtless  fully  jus- 
tified. There  is,  however,  authorit}^  for  the  proposi- 
tion that  although  some  one  other  than  this  Court 
has  a  right  to  nominate  a  trustee,  yet  the  acceptance 
or  confirmation  of  such  nomination  rests  with  this 
Court.  Thus,  in  Estate  of  Scliott,  11  Philadelphia 
Reports,  the  Orphans'  Court  of  Philadelphia  (a 
Court  of  high  national  reputation),  held  as  follows: 
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''Although  the  legatee  has  the  right  to  nomin- 
ate her  husband  as  trustee  of  her  estate,  yet  it  is 
within  the  discretion  of  the  court  to  ratify  the 
choice,   and  make  the  appointment.    In  some 
cases  we  have  refused,  as  we  believe  it  contrary 
to  the  policy  of  the  law,  to  appoint  a  husband 
trustee  of  the  estate  of  his  wife,  or  a  parent 
guardian  of  the  estate  of  his  child. ' ' 
THE   EMPLOYMENT   of  the  words  ''choice'^ 
and  "appointment"  in  the  foregoing  quotation  are 
significant  in  their  relation  to  the  case  at  bar,  for  the 
will  of  Mrs.  Bishop,  if  it  confers  any  authority  upon 
the  Justices  of  the  Supreme  Court  which  has  sur- 
vived  to   them,    confers   merely   the   authority   of 
''choice,"  or  to  choose,  select  and  nominate  a  trustee, 
to  the  Court  having  the  jurisdiction  to  make  the  "ap- 
pointment"— which  Court,  as  I  conceive,  is  now,  by 
virtue  of  our  altered  judicial  system,  the  Circuit 
Court  or  a  judge  thereof,  sitting  in  equity.     It  fol- 
lows, then,  from  this  po&tulate  (even  if  it  be  a  correct 
one,  which  I  do  not  concede),  that  the  maximum 
authority  now  resting  with  the  Justices  of  the  Su- 
preme Court  is  the  authority  of  ' '  choose ' '  and  nomin- 
ate to  this  Court,  in  Equity,  a  candidate  to  fill  such 
vacancy,  leaving  it  to  this  Court  to  accept  or  reject 
such  nomination,  in  its  discretion,  and  to  appoint  or 
to  refuse  to  appoint  such  nominee.     But,  as  above, 
it  is  my  judgment  that  even  this  comparatively  at- 
tenuated authority  has  been  withdrawn  from  the 
Justices  of  the  Supreme  Court,  or,  rather,  from  the 
Court  itself,  by  virtue  of  the  transfer  of  equitable 
jurisdiction  from  the  Supreme  Court  and  its  Jus- 
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tices,  to  the  Judges  of  the  Circuit  Court,  sitting  at 
Chambers. 

THIS  VIEW  finds  support  in  a  ease  decided  in 
the  chancery  division,  of  the  British  Supreme  Court 
of  Judicature,  in  1883,     [21]     In  Re  Gadd  {East- 
wood V.  Clark).     In  that  case  a  testator  by  his  will, 
appointed  his  wife  and  another,  executors  and  trus- 
tees of  his  estate,  and  provided  ''that  on  the  death, 
refusal,  or  incapacity  to  act  of  any  trustee  or  trus- 
tees, the  surviving  or  acting  trustee,  his  executor  or 
administrator  might  appoint  a  new  trustee  or  new 
trustees  as  occasion  might  require,"  etc.     The  wife 
died  leaving  the  other  trustee  surviving.     A  bene- 
ficiary under  the  will,  in  an  action  for  the  adminis- 
tration of  the  estate,  obtained  judgment  to  the  effect 
that  ''some  proper  person  be  appointed  a  trustee  of 
the  testator's  will  in  the  place  of  the  said  Mary  Gadd, 
and  jointly  with  the  defendant,  the  existing  trustee." 
Thereafter,   the   beneficiary  mentioned,   nominated 
Eastwood,    and    the    surviving    trustee    nominated 
Whitely.     The    court    made    an    order    appointing 
Eastwood  as  joint  trustee  with  the  defendant.    The 
defendant   appealed,   and  the   court,   consisting  of 
three  Lords'  Justices,  including  the  Master  of  the 
Rolls,  decided  that  the  appointment  could  not  stand, 
adding:  "If  the  plaintiff  wishes  to  take  objections  to 
the  fitness  of  the  defendant's  nominee  the  case  will 
be  referred  back  to  the  Vice  Chancellor  to  consider 
the  objections.     If  they  are  allowed,  then  the  de- 
fendant must  nominate  some  other  person,  subject 
to  the  approval  of  the  court."    It  will  be  observed 
that  nowhere  in  the  will  there  under  consideration 
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was  there  any  suggestion  that  any  court  should  have 
a  power  either  to  appoint,  confirm  or  reject  any 
nomination  that  might  be  made  by  a  surviving  trus- 
tee. And  yet,  under  general  principles  of  equity, 
the  court  decided  that  chancery  holds  that  super- 
visory power  over  all  such  nominations  and  appoint- 
ments. The  language  of  the  will  in  that  instance 
was  much  more  positive  than  here,  and  yet  as  we 
have  seen  the  court  construed  it  to  be  subject  to  the 
authority  of  the  court  to  pass  upon  the  nomination, 
and  approve  or  reject  it. 

ASSUMING,  for  the  purposes  of  this  argument, 
but  not  conceding  or  deciding,  that  the  Justices  of 
the  Supreme  Court  may  still  exercise  the  right  of 
choice  and  of  nomination  of  a  new  trustee  to  the  Cir- 
cuit Judge  sitting  in  Equity,  and  treating  the  pur- 
ported ** appointment"  of  Mr.  WILLIAMSON  as 
such  a  choice  and  nomination,  this  Court  respectfully 
declines  to  confirm,  or  to  appoint  Mr.  WILLIAM- 
SON to  the  position  to  which  he  has  been  thus  osten- 
sibly chosen  and  nominated.  As  above  expressed, 
there  are  no  objections  to  the  moral,  intellectual  or 
business  qualifications  of  Mr.  WILLIAMSON,  but 
this  Court  feels  that,  in  the  administration  of  a  quasi 
public  trust  of  this  magnitude,  which  has  undertaken 
and  is  conducting  a  comprehensive  scheme  and  sys- 
tem of  education  of  the  Hawaiian  youth,  of  both 
sexes,  and  resident  in  all  parts  of  the  Territory, 
[22]  it  is  at  least  reasonable,  even  if  not  logically 
imperative,  that  the  Hawaiian  race  should  be  repre- 
sented in  the  administration  of  such  trust,  and 
granted  the  privilege  of  there  expressing,  advocat- 
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ing  and  promoting  the  ideals,  ambitions  and  aspira- 
tions of  the  Hawaiians  as  a  people,  with  respect  to 
the  manner  in  which  the  youth  of  that  race  shall  be 
educated,  and  the  conditions  under  which  their  at- 
tendance at  school  shall  be  conducted.  As  above  re- 
marked, there  is  no  evidence  of  record  to  show  that 
Mr.  WILLIAMSON  possesses  any  of  the  peculiar 
qualifications  herein  recited.  It  has  been  urged 
upon  argument  that  Mrs.  Bishop,  the  donor  of  this 
trust,  herself  an  ''Hawaiian  of  the  Hawaiians," 
made  no  choice  of  an  aboriginal  Hawaiian  to  serve 
upon  the  board  of  trustees,  but  selected  only  those  of 
foreign  blood  or  birth.  It  may  be  that  this  argu- 
ment should  have  been  accorded  decisive  weight  in 
the  years  that  are  gone,  at  least  during  the  first,  or 
possibly,  during  the  second  decade  of  the  existence 
of  the  trust.  But  it  must  be  remembered  that  the 
Boys'  School  in  question  has  been  in  practical  opera- 
tion some  twenty-nine  years;  that  it  has  graduated 
no  less  than  twenty-six  classes,  containing  many  hun- 
dreds of  Hawaiian  boys;  that  the  first  of  those 
classes  has  now  been  graduated  twenty-five  years, 
and  that  its  members,  as  well  as  scores  of  members 
of  succeeding  classes  have,  since  this  trust  was  estab- 
lished, and  following  their  graduation,  had  many 
years  of  intercourse,  not  only  with  the  members  of 
their  own  race  but  with  the  community  in  general, 
in  which,  as  we  are  proud  to  claim,  Anglo-Saxon 
ideals  of  life  and  government  have  been  and  are  be- 
ing most  satisfactorily  promoted  and  observed.  It 
would  therefore,  in  my  opinion,  be  a  gross  slander 
upon  the  Hawaiian  race,  and  especially  upon  the 
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hundreds  of  male  Alumni  of  Kamehameha  School, 
to  assert  that  no  member  of  that  race  is  now  fitted  to 
discharge  the  duties  which  devolve  upon  a  trustee 
under  the  will  of  Mrs.  Bishop.  If,  as  has  not  been 
shown,  and  I  am  unwilling  to  believe,  that  School,  so 
conducted  by  a  board  of  Anglo-Saxon  trustees  dur- 
ing a  period  of  twenty-nine  years,  has  not  succeeded 
in  producing  one  man  who  is  mentally  and  morally 
fitted  for  the  discharge  of  the  duties  of  such  trustee- 
ship, then,  in  my  opinion,  it  is  high  time  to  inaugu- 
rate such  a  revolution  in  the  personnel  of  the  board 
as  will  insure  the  adoption  of  such  a  course  of  educa- 
tion at  the  School  in  question  as  will  more  nearly 
conform  to  the  objects  of  its  most  generous  founder. 
BUT,  IT  IS  INSISTED,  on  behalf  of  the  trustees, 
that  the  language  quoted  from  the  Fourteenth  para- 
graph of  the  will  confers  the  power  of  '' choice"  or 
"appointment"  of  new  trustees  upon  the  Justices  of 
the  Supreme  Court  as  individuals^  [23]  and  not 
upon  the  court  as  a  judicial  tribunal,  or  upon  its 
members  acting  in  a  judicial  capacity.  The  reverse 
of  this  proposition  has  been  assumed  in  a  former 
portion  of  this  opinion,  but  this  claim  may  be  here 
examined  in  detail,  to  the  end  that  we  may  be  con- 
vinced of  its  validity,  or  otherwise.  At  this  point  I 
desire  to  state  that  I  have  read  and  pondered,  and, 
with  respect  to  many  of  the  decisions,  have  re-read, 
every  line  of  legal  literature  cited  to  me  at  the  argu- 
ment, in  addition  to  which  I  have  pursued  a  research 
on  my  own  behalf  which  I  believe  to  be  virtually  ex- 
haustive of  the  subject,  at  least  within  the  limits  of 
our  library  facilities,  which  are  by  no  means  slender. 
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As  a  result  of  this  research  and  study,  I  am  per- 
suaded that  the  position  assumed  by  the  counsel  for 
the  trustees,  as  well  as  by  the  Amici  Curiae  above 
referred  to,  is  not  sustained  in  reason  or  principle, 
although,  it  must  be  admitted  there  are  court  deci- 
sions which,  considered  solis,  might  support  their 
position.  The  argument  appears  to  narrow  itself 
down  to  the  question  whether  a  power  of  appoint- 
ment conferred  upon  a  judicial  officer,  or  rather, 
upon  the  incumbent  of  a  judicial  office,  without  nam- 
ing him,  shall  be  taken  as  an  intention  to  confer  the 
power  upon  the  individual  who,  at  the  specific  period 
when  such  appointment  is  to  be  exercised,  holds  the 
judicial  office  in  question,  or  whether  it  shall  be  con- 
strued as  an  intention  to  confer  such  power  upon 
the  court  of  which  such  judicial  officer  is  a  member, 
or  over  which  he  presides  %  Otherwise  expressed,  it 
is  a  question  whether  a  power  of  appointment  con- 
ferred upon  ''a  majority  of  the  Justices  of  the  Su- 
preme Court"  shall  be  construed  as  authorizing  the 
persons  who,  at  the  date  of  any  request  for  the  ap- 
pointment of  a  trustee,  chance  to  fill  those  offices,  and 
acting  in  their  individual,  as  distinguished  from 
their  judicial  capacities,  to  "choose"  or  "appoint"  a 
new  trustee — or  whether  the  power  of  choice  or  of 
appointment  (in  whichever  of  these  two  ways  the 
language  of  the  will  may  be  construed),  was  con- 
ferred upon  the  Supreme  Court,  as  a  whole,  and  act- 
ing judicially. 

IN  THE  FIRST  PLACE,  let  it  be  noted  that 
there  was,  at  the  date  when  the  will  was  executed,  as 
also  when  it  was  probated,  no  legal  obstacle  to  mak- 
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ing  the  Supreme  Court  of  Hawaii  the  donee  of  the 
power  of  appointment,  in  the  event  of  vacancies  aris- 
ing in  the  board  of  trustees.     Whether  such  appoint- 
ment, in  the  absence  of  statute  providing  a  different 
course  falls  under  the  probate  or  under  the  equity 
jurisdiction  (I  incline  to  the  view  that  the  latter  is 
the  appropriate  division),  it  is  clear  that  the  Su- 
preme Court,  as  well  as  its  individual  Justices  were 
then  invested  with  the  necessary  jurisdiction  to  act. 
I  find  no  obstacle  to  this  conclusion  in  the  phrase 
employed     [24]     in  the  will — ''a  majority  of  the 
Justices,"  etc.,  because  courts  of  necessity  act  by 
majorities    where    they    are    composed    of    several 
judges.     It  was  therefore  a  most  natural  and  logical 
donation  of  the  power  of  appointment  to  a  judicial 
body  having  full  and  ample  jurisdiction  in  the  prem- 
ises, but  evincing  a  desire  that  such  appointments 
should  be  the  result  of  the  concurrence  of  more  than 
one  mind.     At  the  date  of  the  will,  as  the  writer  of 
this    opinion    is    aware    from    personal    residence, 
observation  and  legal  practice  at-  this  bar,  there  was 
virtually  no  local  sentiment,  belief,  prospect  or  ex- 
pectation that  the  judicial  system  that  then  prevailed 
in  Hawaii  would  be  disturbed  or  altered  so  as  to 
withdraw  from  the  Supreme  Court  and  its  Justices 
the  probate  and  equity  jurisdictions  which  they  then 
exercised.     In  fact,  our  Supreme  Court,  in  those 
times,  much  more  than  in  times  nearer  the  present, 
was  considered  in  its  relation  to  the  general  scheme 
of  government  in  Hawaii,  very  much  as  the  ' '  Rock  of 
Gibraltar"  has  long  been  considered  in  its  relation  to 
the  fortresses  of  the  world.     The  court  was,  in  fact, 
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often  likened  unto  the  Rock  of  Gibraltar  with  refer- 
ence to  its  stability  and  endurance,  both  past  and 
prospective.  There  is  therefore  no  doubt  in  my 
mind  that  it  was  the  intent  and  purpose  of  the  testa- 
trix to  confer  upon  the  Supreme  Court,  as  a  judicial 
tribunal,  the  power  of  appointment  in  the  premises. 
In  this  respect  she  avoided  an  error  which  frequently 
crops  out  in  legal  literature,  viz. :  that  of  attempting 
to  confer  a  jurisdiction  upon  a  tribunal  which  was 
not  by  law  authorized  to  exercise  such  jurisdiction. 
For  it  is  a  cardinal  rule  of  jurisdiction  that : 

*'It  is  not  in  the  power  of  a  testator  to  confer 

upon  a  judicial  tribunal  a  jurisdiction  which  is 

not  conferred  by  law." 

Shaw  V.  Paine,  12  Allen,  293,  296. 
In  Re  Estate  of  Bernice  Pauahi  Bishop,  11 
Haw.  33. 
THE  VIEW  that  the  Supreme  Court,  as  a  judicial 
tribunal,  was  intended  to  be,  and  was  in  fact  and  in 
law  the  donee  of  the  power  of  appointment  herein, 
finds  strong  support  in  the  procedure  taken  upon  the 
occurring  of  the  first  vacancy  in  said  board,  herein- 
above discussed.  It  was  manifestly  the  view  of  the 
only  lawyer  (Mr.  Smith),  appointed  in  and  by  the 
will  as  such  trustee,  that  the  jurisdiction  to  accept 
his  resignation  and  appoint  his  successor  lay  in  the 
Supreme  Court,  acting  judicially,  and  the  record  of 
the  proceedings  had  in  that  court,  upon  the  presenta- 
tion of  said  resignation  and  the  appointment  of  Mr. 
Smith's  successor,  is  strongly  confirmatory  of  the 
[25]  position  here  assumed  by  me,  and  that  pro- 
cedure, from  first  to  last,  is  significant  and  persua- 
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sive  as  furnishing  an  example  of  that  "contempo- 
rary construction"  of  the  will,  by  parties  concerned, 
which,  in  cases  of  doubt,  not  only  with  respect  to 
wills  but  also  with  respect  to  contracts  and  statutes, 
has  ever  been  strongly  relied  upon  by  courts  when 
called  upon  to  construe  the  documents  involved. 

''When  the  language  of  an  act  is  doubtful  in 
its  meaning,  and  cannot  be  made  plain  by  the 
help  of  any  other  part  of  the  same  statute,  or  of 
any  act  in  pari  materia  which  may  be  read  with 
it,  or  in  the  course  of  the  common  law  up  to  the 
time  of  its  passing,  the  court  may  consider  what 
was  the  construction  put  upon  the  act  when  it 
first  came  into  operation." 

Per  Magie,  Justice,  State  v.  Kelsey,  44  N.  J. 
•    •  Law  1,  47. 

"Where   the   language   of   a   contract   is   of 

doubtful  construction,  the  interpretation  by  the 

parties  themselves  is  entitled  to  great  weight." 

Steinbach  v.  Stewart,  11  Wall.  566;  20  Law 

Ed.  56.  '     ■ 

"The  practical  interpretation  of  an  agree- 
ment by  a  part}^  to  it  is  always  a  consideration 
of  great  weight ;  and  there  is  no  surer  way  to  find 
out  what  parties  meant  than  to  see  what  they 
have  done. 

Brooklyn  Life  Ins.  Co.  v.  Butcher,  95  U.  S. 
269;  24  Law  Ed.  410. 
THERE  IS  NO  SUBSTANTIAL  difference  in 
the  rules  of  construction  to  be  applied  to  a  will,  from 
those  applicable  to  a  contract.     In  either,  the  inten- 
tion of  the  testator  on  the  one  hand,  or  of  the  con- 
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tracting  parties  on  the  other,  is  to  be  regarded  as  the 
"Pole  Star"  by  which  the  mind  of  the  court  is  to  be 
guided  to  a  conclusion. 

BUT,  IT  IS  INSISTED  that  the  authorities  sup- 
port the  contention  advanced  by  the  trustees,  viz. : 
that  the  donation  to  a  majority  of  the  Justices  of  the 
Supreme  Court  was  a  donation  of  a  power  to  be  in- 
dividually, and  not  officially  or  judicially  exercised. 
They  rely  for  support,  in  that  contention,  chiefly 
upon  the  ease  of  Shatv  v.  Paine,  12  Allen,  293,  296, 
above  cited.  That  was  a  bill  in  equity  for  specific 
performance  of  a  contract,  [20]  and  it  involved 
the  question  as  to  whether  the  plainti:^  was  sole  trus- 
tee under  a  certain  will,  or  whether  two  other  parties 
were  joint  trustees  with  him.  It  was  a  testamentary 
trust,  with  a  provision  that  whenever  any  vacancy 
should  occur  in  the  number  of  the  trustees,  the  sur- 
viving or  acting  trustees  for  the  time  being  should 
nominate  suitable  person  or  persons  to  he  appointed 
hy  the  judge  of  prohate  for  the  time  being,  in  the 
place  of  trustees  declining,  retiring  or  dying;  and 
there  was  a  limitation  whereby  the  sons  of  the  tes- 
tator if  living  and  willing  to  accept  the  trust,  should 
first  be  nominated  and  appointed,  and  after  them, 
others  specified  in  the  will.  "And  in  default  of  such 
nomination  and  appointment  I  direct  that  a  new 
trustee  or  trustees  shall  in  every  such  case  be  ap- 
pointed by  the  said  judge  of  probate  or  by  one  or 
more  of  the  Justices  of  the  Supreme  Judicial  Court 
of  this  Commonwealth,"  etc.  In  Massachusetts,  at 
the  date  of  that  decision  (1866),  there  was  a  probate 
court  presided  over  by  a  Judge  of  Probate,  in  addi- 
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tion  to  which  the  Supreme  Court,  and  each  of  its 
Justices  (as  in  the  case  of  Hawaii  when  this  will  was 
drawn),  exercised  both  probate  and  equity  jurisdic- 
tion. Two  of  the  original  three  trustees  resigned 
their  office,  the  sons  and  sons-in-law  of  the  testator 
declined  to  accept  the  trust,  and  the  plaintiff,  as  sole 
acting  trustee,  together  with  said  sons  and  sons-in- 
law  of  the  testator,  presented  to  the  judge  of  probate 
a  petition  setting  forth  the  facts,  and  praying  that 
the  vacancies  might  be  filled  by  the  appointment  of 
parties  named  by  them  as  trustees  to  hold 
the  property  jointly  with  the  plaintiff.  And 
the  judge  of  probate  at  a  probate  court  ap- 
pointed them  accordingly.  At  that  date  two 
minor  children  were  interested  in  the  trust 
fund,  who  had  no  notice  of  the  proceedings  either 
in  person  or  by  guardian,  prior  to  the  appointment. 
And  the  point  for  decision  was,  whether  the  plaintiff, 
the  surviving  original  trustee,  could  convey  legal  title 
to  the  property  of  the  esfate. «  This  involved  the 
question  as  to  whether  the  lack  of  notice  to  the  min- 
ors mentioned  invalidated  the  proceedings  of  the  court 
of  probate,  regarded  as  a  court,  wherein  it  appointed 
two  additional  trustees.  It  was  held  that  the  action 
of  the  probate  court,  regarded  as  a  court,  in  making 
such  appointment,  was  void,  not  for  lack  of  juris- 
diction in  the  court,  as  such,  to  appoint  trustees,  but 
because  of  the  failure  to  give  notice  to  the  minors 
referred  to,  or  their  guardians.  There  is,  nowhere  in 
the  opinion  a  suggestion  that  the  probate  court,  as 
such,  was  not  intended  by  the  will  as  the  donee  of  the 
power  of  appointment, — but  the  holding  is  that  its 
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action  was  invalid  for  want  of  notice  to  interested 
parties.  The  court,  nevertheless,  sustained  the  ap- 
pointment [27]  as  a  good  and  valid  appointment 
l)y  the  judge  of  probate.  The  following  language, 
relied  upon  the  trustees  herein,  and  quoted  from  p. 
296  of  the  report,  does  not,  in  my  judgment,  deal  with 
any  fact  arising  in  that  case,  for  which  reason  it  is  to 
be  considered  as  obiter  dicta,  and  not  authoritative. 
I  quote : 

"If  therefore  a  testator  gives  by  his  will  to  a 
judicial  officer  a  power  of  appointment  which 
the  law  does  not  give  or  sanction,  their  reference 
to  the  official  character  must  be  regarded  as  only 
a  description  of  the  person  who  is  to  execute 
the  power." 
EVEN  if  said  quoted  language  be  regarded  as  a 
part  of  the  judgment  in  the  case,  it  strikes  me  as 
being  so  illogical  and  generally  unsatisfactory  as  to 
render  it  of  no  value  as  a  precedent.     It  is  tanta- 
mount to  saying  that,  if  A  confers  a  power  of  ap- 
pointment upon  a  judicial  officer,  without  naming 
him,  the  first  question  to  be  decided  is,  whether  the 
court  over  which  that  officer  presides  is  invested  by 
law  with  jurisdiction  to  make  the  appointment.    If  so 
invested,  then  it  is  a  donation  to  the  court  as  such; 
but  if  not  so  invested,  then  it  is  a  donation  to  the 
individual.     I  must  respectfully  decline  to  follow 
such  logic  as  this. 

THE  ONE  OTHER  Massachusetts  case  claimed  to 
be  an  authority  in  the  same  direction,  is  Nat.  Web- 
ster Bk.  V.  Eldridge,  115  Mass.  424,  which  was  also 
a  case  in  equity  for  a  specific  performance  of  an 
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agreement  to  purchase  real  estate.  The  will  in- 
volved, provided  for  the  filling  of  vacancies  in  the 
trusteeship  as  follows:  in  case  of  death,  refusal  to 
act,  relinquishment  of  or  removal  from  the  trust, 
the  surviving  trustee  or  trustees  should  by  sealed 
writing  appoint  trustees  to  fill  such  vacancy,  "to  be 
approved  by  said  judge  of  probate,  or  by  any  justice 
of  the  Supreme  Judicial  Court  of  said  Common- 
wealth;" and  in  default  of  such  appointment,  new 
trustees  should  be  appointed  "by  the  said  judge  of 
probate  or  by  one  or  more  of  the  said  justices. "  The 
decision  appears  to  place  it,  at  least  in  part,  upon  a 
technical  application  of  the  rules  of  equity  pleading, 
as  follows:  the  bill  having  alleged  "that  the  present 
trustees  have  received  their  appointments  and  have 
succeeded  to  the  places  of  the  original  trustees  in 
manner  and  form  as  provided  by  said  will,"  the  bill 
was  demurred  to,  and  the  court,  at  p.  427,  quotes  said 
allegations  from  the  bill  and  remarks  that  "by  the 
demurrer  the  facts  are  admitted  to  be  as  set  forth 
in  the  bill."  The  procedure  actually  followed  was 
that  the  surviving  trustees,  after  the  death  of  one, 
appointed  one  Dorr  to  fill  the  vacancy,  and  that  ap- 
pointment was  approved  by  the  judge  of  [28]  pro- 
bate. Thereafter,  two  of  the  three  resigned,  and  the 
sole  remaining  trustee  appointed,  and  the  judge  of 
probate  approved  of  Lawrence  and  another.  Dorr,  in 
their  stead.  Still  later  another  vacancy  having  oc- 
curred through  death,  one  Bryant  was  approved  by 
the  judge  of  probate,  upon  the  nomination  of  the  re- 
maining trustees,  all  without  notice  to  heirs  or  benefi- 
ciaries.   The  board  of  trustees  as  thus  finally  consti- 
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tuted   (Lawrence,  Dorr  and  Bryant),  sold  certain 
of  the  realty  pertaining  to  the  estate  at  public  auc- 
tion ;  plaintiff  became  a  purchaser  and  received  con- 
veyance thereof  from  the  trustees  and  had  ever  since 
continued  seized  and  possessed  thereof.    Thereafter, 
plaintiff  having  contracted  to  sell,  and  the  defendant 
to  buy  said  property,  defendant  refused  to  execute 
the  contract  upon  the  ground  that  plaintiff  could 
not  convey  good  title  thereto.    And  the  defendant's 
demurrer  was  based  upon  the  alternative  grounds 
that  (1)  if  the  appointment  of  trustees  under  the  will, 
or  the  approval  thereof,  was  vested  in  the  probate 
court,  and  the  judge  of  probate  in  his  official  capacity, 
all  of  said  appointments  were  void,  for  want  of  no- 
tice and  for  want  of  bond;  (2)  if  said  appointments 
and  approval  were  vested  in  the  individual  holding 
the  office  of  judge  of  probate,  and  not  in  the  court, 
as  such  then,  upon  each  and  every  such  appointment 
and  approval  made  under  said  will,  there  should 
have  been  conveyances  from  the  respective  trustees 
to  their  successors  in  the  trust,  which  had  not  been 
done.    The  decision  is  based  upon  several  grounds, 
the  final  one  being  that  the  trustee  Dorr,  having  been 
one  of  the  original  trustees  appointed  by  the  will, 
and  having,  after  commencement  of  the  suit,  con- 
veyed all  of  his  right  and  interest  in  the  legal  title 
to  the  new  trustees,  and  the  original  deed  to  the  plain- 
tiff having  been  confirmed  by  a  new  deed  from  all  of 
the  trustees  subsequent  to  the  conveyance  by  the  ori- 
ginal trustee  to  his  co-trustees,  that  series  of  convey- 
ances "removes  whatever  doubt  there  could  have  been 
before  as  to  the  sufficiency  of  the  plaintiff's  title." 
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;Aiid  apparently  more  upon  the  strength  of  this  last 
state  of  facts  than  of  anything  else  in  the  case,  the 
demurrer  was  overruled.  But,  in  the  opinion,  the 
court,  citing  Shaw  v.  Paine,  supra,  (which,  as  above, 
I  disapprove  and  decline  to  follow),  holds  that  the 
procedure  in  the  probate  court  "was  not  a  judicial 
proceeding,  and  therefore  required  no  notice."  And 
the  opinion  further  holds  that  "upon  such  an  ap- 
pointment the  judge  of  probate  acts  under  the 
authority  conferred  upon  him  by  the  terms  of  the 
will,  and  not  by  virtue  of  his  general  authority  as  a 
court  or  judicial  officer  under  the  statutes  establish- 
ing the  court  and  defining  its  jurisdiction."  If  we 
accord  to  these  two  Massachusetts  decisions  the  ut- 
most effect  that  can  be  claimed  for  them,  I  still  re- 
spectfully indulge  the  privilege  of  believing  that 
they  are  illogical  in  argument  and  conclusion,  and 
unsound  in  principle.  These  cases  have  been  cited 
in  other  jurisdictions  in  numerous  cases,  since  their 
rendition,  but  in  none  that  I  have  seen  has  their 
citation  [29]  been  appropriate  or  necessary  to  the 
decision  actually  made,  nor  have  they  been  followed 
in  actual  decision  elsewhere,  so  far  as  I  have  been 
able  to  find.  This  leaves  me  to  comment  upon  the 
fact,  well  known  to  all  lawyers,  that  any  given  opin- 
ion is  an  authority  only  to  the  extent  to  which  the 
actual  decision  goes.  There  is  such  a  bewildering 
mass  of  obiter  dicta  permeating  the  general  volume 
of  American  court  decisions,  that  many  courts  and 
commentators  of  whom  better  things  should  be  ex- 
pected, have  frequently  been,  as  they  will  be  in  the 
future,  mislead  into  adopting  such  dicta  as  express- 
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ing  the  law  decided  in  the  cases  respectively.  I  have 
endeavored  to  analyze  the  decisions  cited  to  me,  and 
which  I  have  otherwise  found,  in  my  study  of  this 
case,  in  order  to  separate  the  pertinent  from  the  im- 
pertinent matter  with  respect  to  the  questions  in- 
volved. 

THE  CONNECTICUT  DOCTRINE  is  found  in 
Wilcox's  Appeal,  54  Conn.  320.  A  testator  having 
made  in  a  will  certain  other  provisions,  gave  the 
residue  of  his  property  in  trust  for  his  daughter, 
with  the  provision  that  at  her  death  it  should  be 
divided  into  sixteen  equal  shares  and  given  to  per- 
sons named.  Trustees  were  appointed,  and  the 
provision  for  the  filling  of  vacancy  was  that  *'a  trus- 
tee to  fill  such  vacancy  shall  be  nominated  to  the 
judge  of  probate  by  at  least  one-third  of  the  devi- 
sees above  named,"  etc.  A  trustee's  place  became 
vacant.  Ten  of  the  seventeen  persons  to  whom  the 
sixteen  shares  of  the  trust  fund  were  given  nomi- 
nated to  the  judge  of  probate  as  a  suitable  person 
to  fill  the  vacancy,  one  Wilcox,  Five  of  the  persons 
interested  in  said  sixteen  shares,  uniting  with  the 
widow  and  daughter,  nominated  one  Steadman. 
"The  probate  court  appointed  Mr.  Steadman  and 
refused  to  appoint  Mr.  Wilcox.  An  appeal  was 
taken  from  the  decree  appointing  Mr.  Steadman  and 
also  from  the  order  refusing  to  appoint  Mr.  Wilsox. 
The  superior  court  reversed  the  decree  appointing 
Mr.  Steadman,  but  took  no  action  on  the  decree  re- 
fusing to  appoint  Mr.  Wilcox.  Both  parties  ap- 
pealed to  this  (Supreme)  Court"  (p.  322).  It 
would  appear  from  the  record  that  no  one  connected 
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with  the  case  for  a  moment  dreamed  of  asserting  an 
individual  right  in  the  judge  of  probate  to  approve 
and  appoint  such  nominees,  or  of  suggesting  any 
lack  of  jurisdiction  in  the  court  of  probate,  acting 
judicially  to  so  pass  upon  such  nominations  and 
make  such  appointment.  Consequently,  the  partic- 
ular and  decisive  point  here  involved  was  not  there 
argued  or  expressly  passed  upon,  but  the  supreme 
court  stated  one  of  the  two  points  involved  to  be  as 
follows:  *'Has  the  court  of  probate  a  discretion  to 
refuse  to  appoint  a  suitable  person  duly  nominated 
according  to  the  terms  of  the  will?"  And  this 
question  is  discussed  on  pp.  325-6  of  the  report, 
wherein  the  court  recites  that  the  statute  of  Con- 
necticut provides  that  if  no  provision  is  made  for  the 
appointment  of  testamentary  trustees,  or  filling  va- 
vancies  in  a  number  appointed  by  testament,  [30] 
the  court  of  probate  may  appoint.  And  it  decides  that 
''the  court  of  probate  would  doubtless  have  power 
to  reject  the  nominee  for  any  cause  impeaching  his 
integrity  or  capacity."  I  call  especial  attention  to 
the  following  language  from  the  opinion  (p.  325), 
as  bearing  upon  the  question  here  involved,  viz., 
whether  the  donation  of  a  power  of  appointment  to 
the  justices  of  the  Supreme  Court  is  to  be  regarded 
as  the  donation  of  such  power  to  the  court  itself, 
acting  judicially f     I  quote: 

**It  may  be  fairly  inferred  from  the  fact  that 
the  action  of  the  court  of  probate  is  invoked, 
that  the  testator  intended  that  the  nomination 
should  be  rejected  for  good  cause  shown.     It  is 
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not  a  case  for  the  exercise  of  discretion,  but  a 
case  calling  for  the  exercise  of  legal  judgment.'* 
ANOTHER  Connecticut  case,  strongly  favorable 
to  the  position  here  assumed,  is  Allen's  Appeal,  69 
Conn.  702,  707.  There  was  a  testamentary  trust 
conferred  upon  five  trustees,  with  a  provision  that 
if  the  number  should  be  reduced  to  two,  "the  judge 
of  probate"  in  the  testator's  district,  should  ap- 
point a  third,  and  in  so  doing  should  regard  the 
wishes  of  the  existing  trustees  or  the  persons  inter- 
ested in  the  estate,  so  far  as  he  believes  he  can  with 
safety  to  the  estate,  but  no  further.  Three  trustees 
having  died,  the  two  survivors  expressed  no  wish  as 
to  who  should  fill  the  vacancy,  and  the  beneficiaries 
could  not  agree  upon  a  nomination,  whereupon  a 
beneficiary  under  the  will  filed  in  the  court  of  pro- 
bate a  request  for  the  appointment  of  a  third  trus- 
tee, nominating  her  son,  but  the  court  appointed  a 
third  party,  who  was  unconnected  with  the  testa- 
tor's family  or  relations,  and  whose  appointment 
had  not  been  requested  by  any  of  them.  And  the 
supreme  court  expressly  held,  upon  appeal  (p.  707), 
that  "it  is  obvious  that  by  the  term  'judge  of  pro- 
bate' the  testator  meant  to  describe  the  court  of 
probate  for  the  district  of  Windsor.  *  *  *  It 
was,  therefore,  the  court  of  probate  which  the  tes- 
tator must  be  deemed  to  have  had  in  mind,  in  direct- 
ing as  to  the  exercise  of  the  power  of  appointment, 
although  his  reference  to  the  'judge  of  probate'  of 
this  district,  had  it  stood  alone,  might  have  been 
taken  to  apply  to  that  individual  who,  for  the  time 
being,  should  be  occupying  that  office."    The  latter 
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part  of  the  quotation  alludes  to  a  second  reference 
in  the  will  to  the  "judge  of  probate,"  in  connection 
with  the  fixing  of  bonds,  etc.  The  Connecticut 
court  makes  a  misquotation  in  support  of  its  con- 
clusion, viz.,  Bishop  V.  Bishop,  54  Conn.  232.  The 
error  consists  in  this,  that  the  reference  is  obvi- 
ously to  Wilcox's  Appeal,  above  cited,  as  to  which 
the  paging  is  correct;  while  the  case  of  Bishop  v. 
Bishop  proceeds  upon  entirely  foreign  [31]  matter. 
It  may  be  convenient  at  this  point,  to  bring  the  pres- 
ent case  within  the  effect  of  the  language  used  by 
the  Connecticut  court  in  the  above  opinion,  and 
which  is  represented  by  the  foregoing  asterisks.  It 
is  this  (69  Conn.  707) : 

*'The  rule  of  construction  that  words  occur- 
ring more  than  once  in  a  will  shall  be  presumed 
to  be  used  always  in  the  same  sense,  unless  a 
contrary  intention  appears  by  the  context,  or 
they  be  applied  to  a  different  subject,  applies 
with  double  force  where  the  word  in  question 
is  found  in  two  sentences  in  immediate  succes- 
sion." 
WE   HAVE    SOMETHING   in  the  will  of  Mrs. 
Bishop  that  very  nearly  fits  the  description  of  this 
quotation.     The  donation  of  the  power  of  appoint- 
ment of  trustees,  is,  as  above,  contained  in  the  four- 
teenth  paragraph    of   the    will.     In  the  thirteenth 
paragraph  we  find  the  following  language: 

*'I  also  direct  that  my  said  trustees  shall  an- 
nually make  a  full  and  complete  report  of  all 
receipts  and  expenditures  and  of  the  condition 
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of  said  Schools  to  the   Chief  Justice   of  the 
Supreme  Court,  or  other  highest  judicial  officer 
in  this  country." 
IN  WHAT   SENSE   did  the   testatrix   use   the 
phrase  "Chief  Justice   of   the    Supreme    Court,  or 
other  highest  officer  in  this  country"?"     I  refer  to  a 
decision  by  our  own  Supreme  Court  for  an  answer 
to  this  question,  and  also  strong  support  for  the  con- 
clusions which  I  have  reached  in  this  cause. 

IN  RE  ESTATE  OF  BERNICE  PAUAHI 
BISHOP,  11  Haw.  33,  deals  with  one  of  the  annual 
reports  provided  for  in  the  language  above  quoted, 
to  be  presented  to  the  Chief  Justice  of  the  Supreme 
Court.  This  was  in  the  year  1897,  four  years  after 
the  Supreme  Court  had  been  stripped  of  its  previ- 
ously existing  equity  and  probate  jurisdiction. 
The  report  having  been  so  presented,  the  Chief  Jus- 
tice (Hon.  A.  Francis  Judd),  referred  the  accounts 
to  a  master,  who  made  a  report  thereon.  The  trus- 
tees took  exception  to  the  master's  report,  and,  on  a 
hearing  the  Chief  Justice  sustained  the  master's 
finding  and  report,  and  the  trustees  appealed  to  the 
Supreme  Court.  The  Chief  Justice,  being  disquali- 
fied to  sit  upon  the  appeal  in  a  case  involving  his 
individual  or  personal  rights  and  authority  under 
the  will,  Circuit  Judge  Carter  was  called  to  the 
bench  in  his  place,  and  the  Court  by  which  the  ques- 
tion was  unanimously  decided,  consisted  of  the  late 
Justices  Frear  and  Whiting,  [32]  and  Circuit 
Judge  Alfred  W.  Carter,  who,  by  a  somewhat  re- 
markable coincidence  happens  to  be  one  of  the  trus- 
tees in  whose  behalf  the  claims  above  recited  are 
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now  put  forth  in  the  case  at  bar.  The  opinion  was 
written  by  Mr.  Justice  Whiting,  and,  on  p.  34  of  the 
report  he  states,  as  the  first  point  involved,  the  fol- 
lowing : 

"Had  the  Chief  Justice  as  a  judge  or  court, 
any  power  or  authorit}^  to  hear  and  decide  upon 
the  matters  submitted  to  him  under  the  will?" 
and,  as  the  sole  remaining  point : 

"Is  there  any  appeal  from  the  decision  of  the 
Chief  Justice  of  the  Supreme  Court  to  the  Su- 
preme Court  itself?" 
AND  THE  COURT,  after  disposing  of  the  second 
point  by  a  decision  in  the  negative,  uses  language 
at  pp.  35-36,  from  which  I  take  the  privilege  of  quot- 
ing liberally,  as  follows: 

"As  to  the  first  question  raised,  we  are  of  opinion 
that  the  Chief  Justice  had  no  judicial  jurisdic- 
tion to  hear  and  determine,  as  a  court  or  judge, 
the  matters  presented  to  him,  and  at  most  he 
could  be,  while  acting  thereon,  a  mere  arbitra- 
tor or  referee,  and  the  record  made  cannot  be 
considered  as  a  judicial  record  of  the  Supreme 
Court  or  a  Justice  thereof,  and  it  is  void  as  a 
judicial  decision.  Prior  to  the  Act  of  1892, 
Chap.  57,  the  Chief  Justice  might  well  have 
been  considered  as  acting  as  a  judge  with  juris- 
diction over  the  subject  matter,  for  he  then  was 
invested  with  original  jurisdiction  in  probate 
and  equity,  and  could  hear  such  matters  at 
chambers,  and  there  was  an  appeal  from  the 
decisions  rendered  by  a  single  Justice  to  the 
Supreme  Court. 
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"It  is  claimed  that  the  necessary  jurisdiction 
is  conferred  on  the  Chief  Justice  by  the  will, 
but  this  can  only  be  advanced  on  the  theory 
of  jurisdiction  being  conferred  by  consent  of 
parties.  Parties  can  only  confer  jurisdiction 
m  personam  by  consent,  but  where  the  court 
has  no  jurisdiction  of  the  subject  matter,  no 
consent  of  parties  can  give  jurisdiction. 

"12  Am.  &  Eng.  Encyc.  of  Law,  300',  et  seq. 

"The  Judges  of  the  Circuit  Courts  at  Cham- 
bers have  original  jurisdiction  in  probate  and 
equity,  and  all      [33]      such  matters  pending 
in  the  Supreme  Court  were  transferred  to  the 
Judges  of  the  First  Circuit  Court  by  the  Act 
of  1892.    And  I  am  of  opinion  that  the  annual 
accounts  of  the  trustees  should  have  been  pre- 
sented to  a  Judge  of  the  First  Circuit  Court 
for  settlement,  as  it  was  one  of  the  matters  an- 
nually pending  in  the  Supreme  Court,  and  so 
transferred    by    the    Judiciary    Act    of    1892. 
Further,    the    Chief   Justice    of   the    Supreme 
Court  being  now  without  jurisdiction  in  this 
matter,  I  am  of  opinion  that  the  language  in  the 
will    (providing   for   the   report   to   the   Chief 
Justice)  ^or  other  highest  judicial  officer  in  this 
country'  can  without  forced  construction  mean 
'other  highest  judicial  officer'  having  judicial 
jurisdiction  over  the  subject  matter  of  the  same 
nature  as  this, — that  is,  annual  settlement  of 
trustees '  accounts  under  a  will  probated  hereto- 
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fore  in  the  Supreme  Court ;  and  that  such  high- 
est judicial  officer  would  now  be  one  of  the  Judges 
of  the  First  Circuit  Court.     Our  procedure  and 
practice  has  been  that  the  probate   court  in 
which  a  will  containing  provisions  for  trustees 
to  hold  and  manage  the  property  bequeathed 
for  trust  purposes,  has  been  probated,  retains 
jurisdiction  over  such  trusts  and  requires  an- 
nual accounts  of  the  trustees  to  be  rendered 
and  passed  upon.     As  to  trusts  other  than  those 
in    probate,    a    court    of    equity    has    general 
jurisdiction.     Mr.    Justice    Frear    and    Judge 
Carter,  however  desire  to  express  no  opinion 
on  the  views  set  forth  in  this  paragraph." 
THE  ILLINOIS  DOCTRINE,  as  I  interpret  it,  is 
entirely  favorable  to  the  view  which  I  have  taken 
here.     The  earliest  case  in  that  jurisdiction  which 
we  find  cited  in  Morrison  v.  Kelly,  22  111.  609.     It 
was  an  action  in  ejectment,  and  involved  the  valid- 
ity of  the  appointment  by  the  Circuit  Court  of  La 
Salle  County  of  a  trustee  to  fill  a  vacancy  arising  in 
a    trust    created    by    deed.     The    deed    conferred 
such  power  of  appointment  upon  "the   Court  of 
Chancery  of  the  judicial  district  or  circuit  in  which 
La   Salle    County   shall   then   be    situated."     That 
court,  acting  judicially,  appointed  Morrison  as  trus- 
tee in  place  of  a  deceased  trustee,  and  the  decree 
purported  to  vest  in  the  new  trustee  the  legal  title, 
etc.     The  Supreme  Court  (p.  623),  used  this  lan- 
guage: 

"It  will  not  be  contested  that  a  grantor  con- 
veying to  a  trustee,  may  confer  upon  an  officer, 
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as  the  Chief  Executive  of  the  State,  a  Circuit 
Judge,  a  Probate  Judge,  or  upon  any  Court  of 
Record,  the  power  to  [34]  appoint  a  trustee  in 
the  event  of  the  death  of  the  trustee  named  in 
the  deed.  Then,  if  it  was  the  object  of  the  clause 
in  this  deed  to  confer  upon  the  Circuit  Court 
of  La  Salle,  such  a  power,  as  soon  as  Reed's 
death  occurred,  the  Court  became  invested  with 
jurisdiction  to  appoint  a  trustee,  and  such  juris- 
diction would  not  depend  upon  acquiring  juris- 
diction of  his  heirs  or  personal  representa- 
tives. ' ' 

IN  Leman  v.  Sherman,  117  111.  657,  664,  the  rule 
which  might  be  implied  from  the  above  quoted  lan- 
guage in  the  Morrison  case,  wherein  the  court  states 
that  "any  Court  of  Record"  may  be  the  donee  of 
such  power,  was  modified  and  limited  to  Courts  of 
Record  invested  with  either  such  general  equity 
jurisdiction  or  such  statutory  jurisdiction,  either  in 
equity  or  in  probate,  as  authorize  them  to  make  such 
appointments. 

In  the  Leman  v.  Sherman,  case  which  was  a  bill 
in  equity  for  the  removal  of  Leman  as  trustee  of  the 
Sherman  estate,  and  for  the  appointment  of  a  new 
trustee  in  his  place,  the  interests  involved  were 
large,  including  the  famous  Sherman  House  Hotel 
in  Chicago,  and  the  case  was  elaborately  presented. 
The  trust  involved  was  a  testamentary  trust,  to  one 
Marsh,  with  the  provision  that,  "in  case  of  the 
death,  resignation,  refusal  or  inability  to  act  of  said 
trustee,  I  hereby  direct  that  a  new  trustee  be  ap- 
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pointed  by  the  County  Court  of  said  County,  upon 
the  application  of  any  person  interested,  and  the 
notice  to  all  persons  interested,"  etc.  Marsh  acted 
under  the  trust  for  some  years  and  then  resigned. 
In  1875,  the  County  Court  appointed  one  Taylor  to 
the  trusteeship  as  successor  to  Marsh.  Taylor 
served  until  1881,  when  he  died.  Promptly  there- 
after a  daughter  of  the  testator  filed  her  petition  in 
the  County  Court  of  Cook  County,  asking  for  the 
appointment  of  a  trustee  as  successor  to  Taylor,  and 
for  summons  in  chancery  to  bring  in  all  the  defend- 
ants, which  was  done.  Soon  thereafter  the  County 
Court  entered  an  order  in  said  proceeding,  sustain- 
ing the  petition,  and  decreeing  "that  the  prayer 
of  the  bill  of  complaint  be,  and  the  same  is  hereby 
granted,  and  that  Henry  W.  Leman  be,  and  he  is 
hereby  appointed  as  successor  in  said  trust  to 
George  Taylor,"  and  purporting  to  vest  title  to  the 
trust  property  in  said  Leman  as  such  trustee. 
Leman  qualified  and  entered; upon  the  disX^harge 
of  the  trust,  and  the  plaintiff,  Sherman,  brought  this 
suit  to  procure  his  removal  as  such  trustee  and  the 
appointment  of  another  in  his  place.  One  of  the 
points  insisted  upon  by  the  plaintiff  was  "that  the 
power  of  appointment  conferred  upon  the  County 
Court  by  the  will,  and  the  exercise  of  that  power  by 
the  Coimty  Court,  in  the  appointment  of  appellant 
(Leman),  in  the  manner  already  indicated,  are  il- 
legal and  void."     [35] 

IT  IS  ONLY  in  this  latter  point  and  the  manner 
of  its  disposition,  that  we  are  interested  in  the  pres- 
ent case.     The  Supreme  Court,  in  its  opinion,  says: 
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''The  testator,  undoubtedly,  intended  to  con- 
fer the  power  of  appointing  a  successor  to  the 
trustee,  named  by  him,  upon  the  County  Court, 
as  organized  when  his  will  was  made.  At  that 
time,  the  County  Court  had  jurisdiction  in  all 
matters  of  probate  and  the  settlement  of  estates 
of  deceased  persons.  It  was,  unquestionably, 
his  intention  to  authorize  the  appointment  to 
be  made  by  the  same  Court  in  which  his  will 
would  be  admitted  to  probate,  his  executors 
would  be  qualified,  and  his  estate  would  be  ad- 
ministered upon.  Since  his  death,  however, 
a  new  Probate  Court  has  been  created  in  Cook 
County,  and  all  jurisdiction,  in  matters  of  pro- 
bate, has  been  taken  away  from  the  County 
Court,  so  called.  Appellant's  appointment  was 
made  by  the  County  Court  as  it  existed  after  its 
probate  jurisdiction  was  taken  from  it,  and 
vested  in  the  newly  created  Probate  Court.  It 
is  very  evident,  therefore,  that,  however  neces- 
sary it  may  be  to  consider  and  give  effect  to 
the  actual  intention  of  the  testator  in  the  in- 
ter]5retation  of  his  will,  it  was  never  really  his 
intention  to  confer  the  power  of  appointment 
upon  the  County  Court,  as  it  was  organized, 
when  the  order  of  April  15,  1881,  was  entered. 
Independently,  however,  of  this  consideration, 
neither  the  County  Court,  which  existed  when 
the  testator  made  his  will,  and  at  the  time  of 
the  death,  nor  the  County  Court  which  assumed 
to  make  appellant  the  trustee  of  ithe  estate, 
could  lawfully  exercise  the  power  conferred  by 
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this  will.     It  is  sought  to  uphold  the  power,  on 
the  ground,  that  it  was  conferred  upon  the 
Judge  of  the  Court,  and  not  upon  the  Court 
itself.     Where  it  is  manifestly  the  intention  of 
the  testator  to  name  the  particular  individual, 
who  holds  the  office  of  Judge,  as  the  donee 
of  the  power,  his  designation  as  Judge  of  a 
Court  will  be  disregarded  as  mere  descriptio 
personae,  and  the  power  will  be  sustained,  as 
vested  in  the  man,  and  not  in  the  office.     No 
such   construction   however,    can   be   given   to 
the  language  of  the  will,  now  under  considera- 
tion.    The  power  of  appointment  was  intended 
to  be  conferred  upon  the  County  Court  of  Cook 
County,  as  a  tribunal.     Such  is  the  plain  im- 
port of  the  words  used."     [36] 
AND  SO,  in  the  case  at  bar,  I  feel  that  the  lan- 
guage above  quoted,  especially  that  with  reference 
to  the  manifest  intention  of  the  testator  that  the 
appointment  of  successive  trustees  should  rest  in 
the  Court  in  which  his  will  should  he  probated,  etc., 
is  peculiarly  applicable  and  significant.     Again,  if 
the  phrasing  of  Mrs.  Bishop 's  will  had  been  such,  as, 
in   the    language    of   the    Illinois    Court    (slightly 
paraphrased  to  fit  the  facts),  to  stamp  it  as  having 
been  "manifestly  the  intention  of  the  testatrix  to 
name  the  particular  individuals  who  hold  the  offices 
of  Justices  of  the  Supreme  Court,  as  the  donees  of 
the  power,"  a  different  conclusion  might  be  war- 
ranted herein. 

THE  MISSOURI  DOCTRINE  is  set  forth  in 
Harwood  v.   Tracy,  118  Mo.   631,   636-7-8.     That 
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was  an  action  in  ejectment,  involving  the  validity  of 
the  appointment  of  a  trustee  to  fill  a  vacancy,  under 
a  trust  created  by  deed.  The  trustee  named  in  the 
deed  was  authorized  to  lay  out  a  town  plan,  said 
town  to  be  known  as  **Careron,"  and  all  deeds  to  be 
made  in  the  name  of  the  "  Cameron  Town  Company. " 
The  provision  for  the  appointment  of  a  successor  was 
that  in  the  event  of  the  death  or  removal  from  the 
County  of  Clinton  *  *  *  or  the  resignation  of 
said  trustee,  or  if,  from  other  cause,  he  or  any  suc- 
cessor of  his  should  in  the  opinion  of  the  majority  of 
the  members  of  said  Company  in  interest  become  dis- 
qualified for  the  performance  of  his  duties  as  such 
trustee — the  County  Court  of  Clinton  County,  Mis- 
souri, may,  and  is  hereby  requested,  upon  the  appli- 
cation of  any  one  member  of  the  Company  to  appoint, 
etc.,  a  successor,  with  provisions  for  the  acceptance 
of  the  trust  by  such  successor,  and  his  qualifying 
by  the  giving  of  bonds,  etc.  If  the  County  Court  of 
Clinton  should  refuse  or  fail  to  execute  such  request, 
a  majority  of  the  Company  in  interest  or  their  per- 
sonal representatives,  might  select  a  trustee  under 
the  above-named  conditions. 

THE  DEED  OF  TRUST  was  executed  in  1855. 
In  1856,  the  trustee  appointed  by  the  deed  having 
resigned,  certain  other  parties  interested  in  the 
property  filed  in  the  County  Court  of  Clinton 
County  their  request  for  the  appointment  of  a  suc- 
cessor by  such  Court.  And  the  Court,  consisting  of 
several  judges,  proceeded  to  act  upon  said  request, 
judicially,  and  appointed  the  nominee  named  in  said 
request,  who  accepted  the  appointment  and  quali- 
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fied.  The  principal  points  involved  were  whether 
the  record  of  said  proceedings  had  in  the  County 
Court  were  properly  admitted  in  evidence,  over  ob- 
jection by  the  defendant,  and  whether  a  deed  there- 
after executed  by  the  appointee  of  the  Court,  one 
Baubie,  as  such  trustee,  conveyed  title.  The  de- 
cision, while  recognizing,  as  a  host  of  such  decisions 
do  that  "one  who  creates  a  trust  may  mold  into  it 
whatever  form  he  pleases,"  and  that  he  may  pro- 
vide in  any  manner  suitable  to  him,  for  the  appoint- 
ment of  trustees,  either  originally,  or  to  fill  vacan- 
cies, and  that  such  provision  will  be  enforced  by  the 
courts,  if  it  be  a  legal  [37]  one,  and  that  "the 
Courts  of  Chancery  delight  to  effectuate  the  inten- 
tion of  the  testator  or  grantor,"  proceeds  to  define 
the  "one  limitation  upon  this  power  of  appointment 
or  revocation";  it  must  be  conferred  upon  a  person, 
corporation  or  agency,  not  incapable,  legally,  of  per- 
forming it;  And  the  opinion  proceeds: 

"This  record  presents  a  case  of  a  power  con- 
ferred upon  an  inferior  court,  a  court  having 
no  chancery  or  equity  powers,  either  when  the 
deed  was  executed,  or  since  that  time.  Three 
distinct  lines  of  cases  may  be  found,  in  which 
courts  have  been  appointed  and  empowered  to 
fill  vacancies  in  trusts:  (1)  If  the  Court  was 
invested  by  the  law  of  its  creation  with  equity 
powers,  there  seems  to  be  no  doubt  of  its  power 
to  perform  the  function  of  supplying  a  trustee, 
for  this  would  merely  effectuate  in  part  the  pur- 
pose of  its  creation.  Morrison  v.  Kelly,  22  111. 
610;  Leman  v.  Sherman,  117  111.  657;  1  Perry 
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on  Trusts,  Sec.  296.     (2)  In  the  second  class, 
where  it  is  manifestly  the  intention  of  the  donor 
in  the  trust  or  the  testator,  to  name  the  indi- 
vidual who  is  or  may  be  the  judge  of  a  court, 
as  the  donee  of  the  power,  his  designation  as 
judge  will  be  construed  as  mere  descriptio  per- 
sonae  and  the  power  sustained,  as  in  the  cases 
of  powers  conferred  upon  other  public  func- 
tioners,  the  official  characters  being  construed 
simply  as  equivalent  to  naming  them  by  their 
proper  names.     (Same  citations,  adding  People 
V.  Morgan,  90  111.  558.)     (3)  The  third  class, 
and  the  one  under  which  this  case,  in  our  opin- 
ion, falls,  is  where  the  donor  attempts  to  vest 
the  power  in  a  court  that  has  no  jurisdiction  by 
the  law  of  its  creation,  to  take  such  an  appoint- 
ment.    In  such  a  case  it  is  held  that  the  appoint- 
ment is  void.     That  the  grantor,  testator  or 
donor  cannot  by  his  consent  confer  this  juris- 
diction upon  the  court. ' ' 
IT  WILL  BE  OBSERVED  that  the  language  of 
the  court  as  respects  the  first  two  classes  of  cases 
above    described    is    obiter   dicta,    notwithstanding 
which  fact,  I  have  no  quarrel  with  the  legal  postu- 
lates therein  set  forth;  but  it  must  be  remembered 
that  we  are  here  dealing  with  a  case  where  the  orig- 
inal donation  of  power  was  to  a  court  which,  at  the 
date  of  the  will,  and  for  nearly  a  decade  thereafter, 
was  invested  by  the  law  of  its  creation  with  equity 
powers,  and  was  therefore  valid,  while  the  law  re- 
mained in  that  condition.     But  upon  the  withdrawal 
from  the  Supreme  Court  and  the  Justices     [SSi] 
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thereof,  by  the  Judiciary  Act  of  1892,  of  all  equity, 
probate  and  other  jurisdiction  at  chambers,  the 
donation  lost  its  force  expired,  and  could  no  longer 
be  exercised  by  the  Supreme  Court  or  its  Justices 
any  more  than  if  that  Court  and  its  Justices  had 
been  originally  ineligible  or  disqualified  to  exercise 
the  power  of  appointment. 

A  FURTHER  EXCERPT  from  the  opinion  of 
the  Missouri  case  becomes  interesting  in  view  of 
the  fact  that,  as  held  at  an  earlier  place  in  this  opin- 
ion, our  Supreme  Court  entertained  jurisdiction  of 
the  resignation  of  W.  0.  SMITH,  addressed  to  it 
as  a  Court,  and  that  the  order  which  it  promulgated 
in  the  premises  is  entered  and  signed  by  the  clerk 
in  the  same  manner  as  other  judicial  decrees  or  or- 
ders. The  language  referred  to,  in  the  Missouri 
opinion,  is  this  (p.  639)  : 

*'In  such  a  case  it  is  our  duty  to  give  the  words 
used  their  ordinary  signification,  and  hold  that 
when  he  (the  grantol-)  said  Court  he  meant  a 
Court.  Beyond  all  question,  it  was  so  inter- 
preted by  the  County  Court  itself.  It  took 
cognizance  of  the  matter  as  a  duly  organized 
judicial  body.  It  made  or  attempted  to  make 
its  appointment  by  an  entry  on  its  record,  the 
only  manner  in  which,  as  a  Courty  it  could 
speak/ ^     (Last  Italics  are  mine.) 

"If  it  be  said  that  innocent  parties  might 
suffer,  the  answer  is,  the  danger  is  no  greater 
in  this  than  in  thousands  of  other  instances  in 
which  parties  are  mistaken  in  title.  The  power 
was  attempted  to  be  executed  by  the  County 


56  Charles  E.  King  vs. 

Court,  whose  jurisdiction  is  defined  by  public 
laws,  of  which  all  persons  are  bound  to  take 
notice." 
THE  TESTATRIX  in  this  case  ''took  notice" 
of  the  jurisdiction  of  the  Supreme  Court  and  of  its 
Justices,  to  appoint  trustees.     But  this   Court,  at 
the  present  juncture,  is  obliged  to  "take  notice"  that 
the   jurisdiction   in   question  has   been  withdrawn 
from  the  Supreme  Court  and  its  Justices,  and  con- 
ferred upon  this  Court,  sitting  in  equity. 

THERE  IS  A  RHODE  ISLAND  decision  which 
impinges  slightly,  but  directly  upon  the  principles 
here  involved — Griswald  v.  Sackett,  21  R.  I.  206. 
It  was  a  bill  in  equity  for  the  appointment  of  new 
trustees  to  fill  vacancies  in  a  board  named  by  a  tes- 
tator, and  was  heard  on  a  demurrer  to  [39']  the 
bill,  setting  up  a  manner  of  filling  those  vacancies 
provided  for  in  the  will,  as  exclusive  of  other  powers 
of  appointment.  The  original  scheme  of  appoint- 
ment fell  through,  and  became  inoperative  because 
the  surviving  trustee  refused  to  join  in  the  appli- 
cation to  the  court  for  such  appointment,  which 
application  was  provided  for  in  the  will.  The  de- 
fendants claimed  that  until  such  survivor  should 
join  in  such  petition  there  was  no  authority  or  juris- 
diction in  the  court  to  make  such  appointment.  But 
the  court,  in  overruling  the  demurrer,  held  as  fol- 
lows: 

"The  provision  for  the  appointment  con- 
tained in  the  will  has  become  ineffectual,  but 
the  court  has  power  to  make  the  appointment 
under  its  general  chancery  jurisdiction." 
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IT  IS  NEEDLESS  TO  MULTIPLY  AU- 
THORITIES upon  this  point,  but  Leman  v.  Sher- 
man, 117  111.  p.  657,  is  directly  in  point. 

"When  a  power  of  appointment  is  conferred 
upon  another,  and  the  mode  of  its  execution  is 
defined,  the  power  can  be  exercised  only  in  strict 

conformity  with  the  terms  of  the  grant 

If  there  be  any  irregularity  in  the  mode  of  exer- 
cising the  power,  the  appointment  will  be  void." 
39  Cyc.  pp.  274-5; 

Sugden  on  Powders   (1st  Am.  Ed.),  pp.  210, 

211. 

THE  ENTIRE  SUBJECT  of  the  appointment  of 

new  trustees  under  a  power  in  the  instrument  is 

dealt  with  in  the  Cyclopedias  as  follows :  39  Cyc.  271 

et  seq. ;  28  Am.  &  Eng.  961,  964,  et  seq. 

A  VIEW  CONTRARY  to  that  which  I  have 
herein  expressed  is  found  in  Moore  v.  Isbel,  40  Iowa, 
383,  386,  et  seq.  That  was  a  suit  in  chancery  to  set 
aside  the  title  of  defendants  to  certain  lots  in  Sioux 
City,  based  upon  a  sale  and  conveyance  under  a 
trust  deed.  Many  circumstances  of  misrepresenta- 
tion and  other  fraud  are  alleged  against  one  Leech, 
who  pretended  to  act  as  trustee  in  making  the  sale 
sought  to  be  set  aside.  The  deed  provided  that  "in 
the  case  of  the  death,  disability  or  refusal  of  the  said 
Campbell  (trustee  named  in  the  deed)  to  act,  then 
the  acting  County  Judge  of  the  County  Court  of 
Woodbury  County  was  authorized  and  requested 
to  appoint  a  suitable  person  to  act  as  such  trustee," 
etc.  [40]  Without  any  resignation  or  refusal  to 
act  on  the  part  of  Campbell,  there  was  an  applica- 
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tion  to  the  Count}'-  Court  to  appoint  Leech  as  trus- 
tee in  his  place.  The  County  Court,  acting  judi- 
cially, undertook  and  purported  to  appoint  Leech  to 
the  alleged  vacancy;  and  the  Court  held  that  the 
appointment  by  the  Court,  as  such,  would  be  upheld, 
under  the  circumstances  although,  it  further  held 
that  the  donation  of  power  was  to  the  Judge,  and 
not  to  the  Court,  and  that  the  appointment  of  the 
Court,  presided  over  by  the  Judge,  "will  not  be  de- 
feated because  it  is  witnessed  by  the  record  of  the 
County  Court.  The  record  is  the  evidence  of  the 
act  of  the  County  Judge,  and  shows  that  he  exer- 
cised the  power  conferred  by  the  trust  deed."  The 
decision  seems  to  have  gone  off  upon  the  effect  of 
the  word  "acting,"  prefixed  to  the  phrase  "County 
Judge."  The  results  arrived  at  by  the  Iowa  Court 
appear  to  me  to  have  been  so  grossly  violative  of 
all  the  principles  of  equity,  when  considered  in  re- 
lation to  the  many  violations  by  the  appointee  of 
the  Court,  acting  as  such  trustee,  of  the  terms  and 
spirit  of  the  trust  deed,  that  I  can  feel  no  confidence 
in  the  decision,  even  upon  the  point  that  it  is  here 
involved,  and  I  therefore  reject  it,  and  "cast  it  over 
among  the  rubbish. ' ' 

I  HAVE  RESERVED  until  the  last  the  citation 
and  discussion  of  what  I  consider  the  strongest  case 
in  support  of  the  decision  at  which  I  have  arrived. 
It  is  Carr  v.  Corning,  73  N.  H.  362;  62  Atl.  168. 
There  were  two  cases  between  the  same  pai;ties,  and 
they  were  considered  together,  one  being  a  bill  in 
equity  for  the  construction  of  the  will  of  one  Pear- 
son, and  the  other  a  petition  for  mandamus  to  com- 
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pel  the  defendant  (who  was  the  Judge  of  the  Pro- 
bate Court  for  Merrimack  County),  to  consider  and 
pass  upon  a  petition  filed  by  the  plaintiffs  in  the 
Probate  Court  for  that  County.  The  will  in  ques- 
tion provided  for  the  filling  of  vacancies  in  the  board 
of  trustees,  as  follows : 

''The    remaining    trustees    or    trustee    shall 
nominate  and  appoint  in  writing  a  successor  or 
substitute  to  fill  such  vacancy,  said  appointment 
to  be  approved  by  the  Judge  of  Probate  for 
the  County  of  Merrimack  for  the  time  deing. 
(Italics  are  mine.) 
A  VACANCY  occurred,  and  the  plaintiffs,  being 
the  surviving  trustees,  duly  nominated  a  suitable 
person  as  successor  and  filed  in  the  Probate  Court 
for  Merrimack  County,  a  petition  requesting  that 
the  appointment  be  approved.     The     [41]     defend- 
ant, who  w^as  the  Judge  of  Probate,  declined  to  con- 
sider the  petition  in  his  judicial  capacity,  but  as  an 
individual  expressed  his  disapproval  of  the  appoint- 
ment, and  these  actions  where  thereupon  brought. 

LET  IT  BE  NOTICED  that  this  is  the  latest  de- 
cision in  point  of  time  of  any  that  has  been  cited  in 
Court  upon  the  argument  herein,  or  that  the  Court 
has  been  able  to  exhume  from  the  recesses  of  pub- 
lished reports.  It  w^as  decided  in  October,  19051 
A  very  able  and  exhaustive  brief  was  filed  on  behalf 
of  the  defendant,  in  which  many  of  the  cases  here- 
inbefore cited,  as  well  as  numerous  others,  were  cited 
and  commented  upon.  In  particular,  I  call  atten- 
tion to  the  fact  that  the  decision  in  Shaw  v.  Paine, 
12  Allen,  293,  relied  upon  by  the  trustees  herein,  was 
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before  the  Court,  but  does  not  appear  to  have  met 
with  its  approval.  The  Supreme  Court  summarizes 
(p.  365)  the  contentions  of  the  defendant  (the  Judge 
of  Probate),  as  follows: 

*'The  defendant  says   (1)   the  power  of  ap- 
proval is  vested  in  him  in  his  individual  and 
not  in  his  official  capacity;  (2)  if  it  was  the  in- 
tention of  the  testator  that  the  Probate  Court 
should  approve  the  appointment,  the  power  of 
appointment  fails  because  it  is  an  attempt  to 
confer  upon  the  Court  a  jurisdiction  not  con- 
ferred by  law." 
THE  FIRST  POSITION  of  defendant  above,  is 
disposed  of  by  the  Court  in  stating  that  in  the  New 
Hampshire  statutes  pertaining  to  Courts  of  Pro- 
bate, etc.,  the  words  "Judge"  and  "Judge  of  Pro- 
bate" are  constantly  used  when  it  is  apparent  the 
Probate  Court  is  intended — and  cites  some  examples, 
saying : 

"It  is  a  matter  of  common  knowledge  that 
when  a  person  attending  to  probate  business  or 
considering  probate  matters  speaks  of  referring 
anything  to  the  Judge  of  Probate,  he  usually  in- 
tends the  Probate  Court,  and  not  the  person 
who  exercises  the  function  of  that  office.  That 
is  probably  the  sense  in  which  Mr.  Pearson 
used  the  words  in  his  will,  for  the  Probate 
Court  has  jurisdiction  of  wills  and  the  estates 
of  deceased  persons.  When  he  provided  that 
the  persons  who  were  to  administer  the  trust  he 
was  creating  should  be  approved  by  the  Judge 
of  Probate,  there  is  a     [42]     presumption  that 
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the  Probate  Court  was  intended;  and  the  fact 
that  the  law  makes  it  the  duty  of  that  Court 
to  approve  the  appointment  of  trustees,  makes 
that  presumption  so  strong  that  the  mere  addi- 
tion of  the  words  'for  the  time  being'  is  not 
enough  to  rebut  it." 
DEFENDANT'S  second  postulate,  viz.,  that  if 
it  was  the  intention  of  the  testator  that  the  Probate 
Court  should  approve  the  appointment,  the  power 
of  appointment  fails,  for  lack  of  jurisdiction  in  the 
Court  to  so  appoint,  is  treated  by  the  Court  as  un- 
sound, and  the  Court  cites  the  statute  provisions 
which  authorize  the  Probate  Court  to  make  such 
appointment.     The  opinion  closes  as  follows: 

' '  Since  the  law  makes  it  the  duty  of  the  Pro- 
bate Court  to  approve  trustees  named  in  a  will 
before  appointing  them,  it  is  obvious  that  the 
mere  fact  that  the  testator  made  it  the  duty  of 
the  Probate  Court  to  approve  trustees  named 
in  accordance  with  the » provisions  of  the  will 
does  not  make  it  illegal  for  the  Court  to  approve 
it,  for  it  cannot  be  illegal  for  the  Court  to  do 
its  duty  merely  because  some  one  requests  it." 
IF  THIS  OPINION  has  been  extended  to  lengths 
which  may  appear  unreasonable,  such  extension  is 
due,  in  part,  to  the  fact  that  I  have  been  unable  to 
find   leisure   in   which   to   adequately   condense   it. 
Dwight  Moody,  the  famous  Evangelist,  when  criti- 
cised for  the  length  of  his  sermons,  is  said  to  have 
replied:    "I   have    not   time    to   make    them     any 
shorter."     Realizing  the  magnitude  of  the  inter- 
ests at  stake,  and  appreciating  that  my  conclusions 
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herein  **fly  in  the  face"  of  all  procedure  and  prece- 
dent that  have  been  observed  in  the  filling  of  previ- 
ous vacancies  (since  the  going  into  operation  of  the 
Judiciary  Act  of  1892),  and  being  further  mindful 
of  the  fact  that  these  conclusions  are  opposed  to 
those  reached  and  submitted  to  the  Court  by  the 
Amid  Curiae  who  so  courteously  and  ably  examined 
and  argued  the  question  at  bar,  I  have  felt  it  due 
not  alone  to  myself,  but  to  the  opinions  of  those 
gentlemen,  to  examine  these  matters  at  length,  and 
to  point  out,  to  the  best  of  my  ability,  the  reasons 
which  induce  me  to  disregard  their  advice  as  to  the 
condition  of  the  law  involved.  I  therefore  sum- 
marize my  conclusions  as  follows : 

1.  That  the  power  of  appointment  of  trustees  to 
fill  [43]  vacancies  in  the  board  created  in  and  by 
the  Will  of  MES.  BISHOP  was,  in  and  by  said  Will, 
conferred  upon  the  Supreme  Court  of  the  Hawaiian 
Islands,  as  a  judicial  tribunal,  and  acting  in  its  judi- 
cial capacity; 

2.  That,  at  the  date  of  said  Will,  and  thence  un- 
til January  1st,  1893,  said  Supreme  Court  was  in- 
vested with  all  the  jurisdiction  and  powers  neces- 
sary to  the  choice  and  appointment  of  such  trus- 
tees; 

3.  That  said  power  of  appointment  was  not  con- 
ferred upon  the  individuals  who  might,  at  any  given 
period,  chance  to  fill  the  offices  of  a  majority  of  the 
Justices  of  the  Supreme  Court,  acting  in  their  indi- 
vidual, as  distinguished  from  their  judicial  capacity. 

4.  In  the  alternative,  that  if  said  power  was  so 
conferred  upon  such  Justices  as  individuals,  it  ex- 
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tended  and  extends,  by  virtue  of  said  Judiciary  Act, 
only  to  the  point  of  choosing  and  nominating  trus- 
tees to  fill  such  vacancies  for  approval  or  dis- 
approval, by  the  Circuit  Court,  or  a  Judge  thereof, 
sitting  in  Equity; 

5.  That  by  virtue  of  the  transfer  from  the  Su- 
preme Court  to  the  Judges  of  the  several  Circuit 
Courts  of  the  Equity  jurisdiction  previously  exist- 
ing in  said  Supreme  Court,  and  its  several  Justices, 
which  transfer  was  effected  by  said  Judiciary  Act, 
said  Supreme  Court  has  not,  since  December  31st, 
1892,  possessed  the  jurisdiction  or  authority  to 
choose  or  appoint  such  trustees ; 

6.  That  the  jurisdiction  and  authority  to  appoint 
such  trustees  having  been  lost  by  the  Supreme  Court, 
by  statutory  enactment,  it  is  now  vested  in  the 
Judges  of  the  First  Circuit  Court,  sitting  in  Equity, 
as  a  part  of  their  general  equity  jurisdiction ; 

7.  That,  as  the  Judge  of  said  Circuit  Court  now 
having  charge  of  the  Equity  calendar,  and  ''sitting 
in  Equity,"  said  jurisdiction  and  authority  pertains 
and  belongs  to  me ; 

8.  In  the  alternative,  if  a  majority  of  said  Jus- 
tices of  the  Supreme  Court,  acting  individually,  and 
not  judicially,  were  invested  with,  and  still  retain 
the  jurisdiction  and  authority  to  choose  and  nomi- 
nate to  this  Court,  sitting  in  Equity,  for  its  approval 
or  disapproval,  a  trustee  or  trustees  to  fill  such 
vacancy,  and  if  the  naming  of  WILLIAM  WILL- 
IAMSON be  regarded  as  such  a  choice  and  nomi- 
nation, then  said  choice     [44]     and  nomination  are 
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hereby   respectfully   disapproved,    for   reasons   set 
forth  in  an  earlier  part  of  this  opinion ; 

9.  That  inasmuch  as  a  vacancy  in  said  board  of 
trustees  now  exists  owing  to  the  resignation  of 
SAMUEL  M.  DAMON  as  such  trustee,  and  the  judi- 
cial acceptance  thereof,  and  as  this  Court  has  ac- 
quired jurisdiction  in  the  premises  by  virtue  of  the 
petition  or  request  of  the  remaining  trustees  for  the 
confirmation  of  Mr.  WILLIAMSON,  it  is  appropri- 
ate that  this  Court  should  now  make  an  appointment 
of  such  trustee  to  fill  such  vacancy. 

10.  WHEREFORE,  by  virtue  of  all  the  rights 
and  powers  me  in  anywise  enabling  in  this  behalf, 
I  do  hereby  appoint  CHARLES  E.  KING,  an  Alum- 
nus of  said  Kamehameha  School,  of  the  first  class 
graduated  therefrom,  to  wit:  the  class  of  1891,  this 
appointment  to  become  effective  upon  said  appointee 
furnishing  proofs  satisfactory  to  the  Court  that  he 
is  a  person  of  the  Protestant  religion,  and  upon  his 
qualifying  for  said  position,  by  entering  into  a  joint 
and  several  bond  to  and  with  his  associate  trustees 
herein,  in  the  sum  of  ONE  HUNDRED  THOU- 
SAND DOLLARS  ($100,000.00). 

A  DECREE  to  this  effect  will  be  signed  upon 
presentation. 

Dated  at  Honolulu,  this  29th  day  of  July,  1916. 
[Seal]  (Signed)     C.  W.  ASHFORD, 

First  Judge. 

[Endorsement]  :  Eq.  No.  2048.  Reg.  2,  pg.  297. 
Circuit  Court,  First  Circuit,  Territory  of  Hawaii, 
at    Chambers — In    Equity.     In    the    Matter  of  the 
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Resignation  of  Samuel  M.  Damon,  as  a  Trustee 
Under  the  Will  and  of  the  Estate  of  Bernice  Pauahi 
Bishop,  and  the  Appointment  of  a  Successor  to  Said 
Trustee.  Opinion  and  Decision.  Filed  at  10:20 
o'clock  A.  M.  July  29th,  1916.  (Signed)  J.  A. 
Dominis,  Clerk.     [45] 


In  the  Circuit  Court  of  the  First  Judicial  Circuit  of 
the  Territory  of  Hawaii. 

AT  CHAMBERS— IN  EQUITY. 

APPOINTMENT  OF  TRUSTEE^EQUITY  No. 

2048. 

In  the  Matter  of  the  Resignation  of  SAMUEL 
M.  DAMON,  as  a  Trustee  Under  the  Will 
and  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  and  the  Appointment  of  a  Succes- 
sor to  iSaid  Trustee. 

Deci:ee. 

The  petition  of  William  6.  Smith,  E.  Faxon 
Bishop,  Albert  F.  Judd  and  Alfred  W.  Carter,  the 
remaining  trustees  imder  the  will  and  of  the  estate 
of  Bernice  Pauahi  Bishop,  deceased,  praying  the 
confirmation  by  this  court  of  the  appointment  by  the 
Honorable  the  Chief  Justice  and  the  Honorable  the 
Associate  Justices  of  the  Supreme  Court  of  the  Ter- 
ritory of  Hawaii,  of  William  Williamson,  as  a  trus- 
tee under  the  said  Will  and  of  the  said  estate,  in 
place  and  in  succession  to  Samuel  M.  Damon,  re- 
signed, coming  on  regularly  for  hearing  before  me, 
the  undersigned  First  Judge  of  the  Circuit  Court  of 
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the  First  Judicial  Circuit  of  the  Territory  of  Hawaii, 
presiding  at  Chambers  in  Equity,  this  15th  day  of 
June,  A.  D.  1916,  when  the  petitioners  appearing  by 
their  attorneys  and  solicitors,  Clarence  Olson  and 
Paul  J.  Bartlett,  Esquires,  and  D.  L.  Withington, 
Antonio  Perry  and  A.  8.  Humphreys,  Esquires,  ap- 
peared as  amici  curiae,  and  E.  C.  Peters,  Esquire, 
upon  permission  of  the  court  first  had  and  obtained, 
appeared  on  behalf  of  strangers  against  said  peti- 
tion; 

And  evidence,  both  oral  and  documentary,  having 
been  introduced  [46]  on  behalf  of  said  petition 
and  the  same  having  been  submitted  and  the  Court 
now  being  fully  advised  in  the  premises ; 

THE  COURT  NOW  FINDS  AS  CONCLU- 
SIONS OF  FACT: 

First:  That  there  are  now  but  four  (4)  trustees 
under  the  will  and  of  the  estate  of  Bemice  Pauahi 
Bishop,  deceased. 

Second :  That  a  pretended  and  purported  appoint- 
ment of  the  said  William  Williamson  as  a  trustee 
under  the  will  and  of  the  estate  of  said  decedent,  in 
place  of  and  in  succession  to  Samuel  M.  Damon,  re- 
signed, was  heretofore  made  by  the  Honorable  the 
Chief  Justice  and  the  Honorable  the  Associate  Jus- 
tices of  the  Supreme  Court  of  the  Territory  of 
Hawaii,  writing,  dated  June  9th,  1916 ; 
'  Third:  That  the  said  William  Williamson  is  in 
all  respects  qualified  for  such  appointment,  save  one, 
namely:  That  it  has  not  been  made  to  appear  that 
he  is  so  qualified  by  length  of  residence  in  Hawaii 
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or  by  familiarity  and  sympathy  with  the  history, 
manners,  customs,  language,  ideals  and  aspirations 
of  the  Hawaiian  people  as  to  mark  him  out  as  a  fit 
and  suitable  person  to  be  appointed  to  an  office  where 
he  will  be  authorized  and  expected  to  exercise  a  wise, 
benevolent  and  sympathetic  discretion  with  refer- 
ence to  the  education  of  Hawaiian  youth  of  either 
sex,  and  concerning  the  general  scheme,  system  and 
regulations  to  be  adopted  and  observed  during  their 
attendance  at  the  schools  established  un- 

(S.)  C.  W.  A.  , 

1st  Judge.  ^y 

der  the  trust  el  said  will  created,  and 
hence  the  said  William  Williamson  for  that  reason 
is  not  a  fit  and  proper  person  for  such  appointment. 
Fourth :  That  Charles  E.  King,  Esquire,  is  a  per- 
son of  the  Protestant  religion  and  is  a  fit  and  proper 
person  to  be  appointed  such  trustee. 

IT  IS  FURTHER  BY  THE  COURT  FOUND 
AS  CONCLUSIONS  OF  LAW: 

First :  That  the  power  of  appointment  of  trustees 
to  fill  [47]  vacancies  in  the  board  created  in  and 
by  the  will  of  Bernice  Pauahi  Bishop,  deceased,  was 
in  and  by  said  will  conferred  upon  the  Supreme 
Court  of  the  Hawaiian  Islands  as  a  judicial  tribunal 
and  acting  in  its  judicial  capacity. 

Second :  That,  at  the  date  of  said  Will,  and  thence 
until  January  1st,  1893,  said  Supreme  Court  was  in- 
vested with  all  the  jurisdiction  and  powers  necessary 
to  the  choice  and  appointment  of  such  trustees ; 

Third:  That  said  power  of  appointment  was  not 
conferred  upon  the  individuals  who  might,  at  any 
given  period,  chance  to  fill  the  offices  of  a  majority 
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of  the  Justices  of  the  Supreme  Court,  acting  in  their 
individual,  as  distinguished  from  their  judicial  capa- 
city; 

Fourth :  In  the  alternative,  that  if  said  power  was 
so  conferred  upon  such  Justices  as  individuals,  it 
extended  and  extends,  by  virtue  of  said  Judiciary 
Act,  only  to  the  point  of  choosing  and  nominating 
trustees  to  fill  such  vacancies  for  approval  or  dis- 
approval, by  the  Circuit  Court,  or  a  Judge  thereof, 
sitting  in  Equity ; 

Fifth :  That  by  virtue  of  the  transfer  from  the  Su- 
preme Court  to  the  Judges  of  the  Several  Circuit 
Courts  of  the  Equity  jurisdiction  previously  exist- 
ing in  said  Supreme  Court,  and  its  several  Justices, 
which  transfer  was  effected  by  the  Judiciary  Act  of 
1892,  Ch.  57,  said  Supreme  Court  has  not,  since  De- 
cember 31st,  1892,  possessed  the  jurisdiction  or  au- 
thority to  choose  or  appoint  such  trustees ; 

Sixth :  That  the  jurisdiction  and  authority  to  ap- 
point such  trustees  having  been  lost  by  the  Supreme 
Court,  by  statutory  enactment,  it  is  now  vested  in 
the  Judges  of  the  First  Circuit  Court,  sitting  in 
Equity,  as  a  part  of  their  general  equity  jurisdiction. 

IT  IS  THEREFORE  HEREBY  ORDERED, 
ADJUDGED  AND  DECREED : 

First:  That  the  purported  and  pretended  ap- 
pointment [48]  of  William  Williamson  as  a  trus- 
tee under  the  will  and  of  the  estate  of  Bernice 
Pauahi  Bishop,  deceased,  by  the  Honorable  the  Chief 
Justice  and  Associate  Justices  of  the  Supreme  Court 
of  the  Territory  of  Hawaii  in  place  of  and  in  sue- 
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cession  to  Samuel  M.  Damon,  resigned,  and  dated 
the  9th  day  of  June,  A.  D.  1916,  be  and  the  same  is 
hereby  declared  null  and  void  and  of  no  force  (and) 
or  effect. 

Second:  That  the  purported  and  pretended  ap- 
pointment of  William  Williamson,  considered  as  the 
** choice"  of  a  majority  of  the  Justices  of  the  Su- 
preme Court  of  the  Territory  of  Hawaii,  of  the  said 
William  Williamson,  to  the  office  of  trustee  under 
the  will  and  of  the  estate  of  Bernice  Pauahi  Bishop, 
deceased,  in  the  place  of  and  in  succession  to  Samuel 
M.  Damon,  resigned,  be  and  the  same  is  hereby  dis- 
approved and  rejected. 

Third :  That  Charles  E.  King  be  and  he  is  hereby 
appointed  a  trustee  under  the  will  and  of  the  estate 
of  Bernice  Pauahi  Bishop,  deceased,  in  the  place  of 
and  in  succession  to  Samuel  M.  Damon,  resigned,  to 
act  jointly  with  William  O.  Smith,  K  Faxon  Bishop, 
Albert  F.  Judd  and  Alfred  W.  Carter,  the  remain- 
ing trustees,  for  all  the  purposes  of  the  said  will  and 
the  trusts  thereby  created,  such  appointment  to  be- 
come effective  upon  said  Charles  E.  King  filing  in 
this  court  a  joint  and  several  bond  with  his  associate 
trustees  herein,  in  the  sum  of  $100,000.00,  or  in  the 
alternative  a  good  and  sufficient  bond  with  surety 
approved  by  this  court  in  the  sum  of  $20,000.00. 

Fourth :  That  there  be  and  there  is  hereby  vested 
in  said  Charles  E.  King  and  the  said  William  O. 
Smith,  E.  Faxon  Bishop,  Albert  F.  Judd  and  Alfred 
W.  Carter,  as  trustees  under  the  will  and  of  the  es- 
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tate  of  Bernice  Pauahi  Bishop,  deceased,  as  joint 
tenants  for  the  purposes  and  upon  the 
ift^ju'd^'  ^*  trusts  thereof,  all  and  singular  the  prop- 
erty, real,  personal  or  mixed  now  subject 
to  [49]  the  will  and  of  the  estate  of  the  said  Ber- 
nice Pauahi  Bishop,  deceased. 

Fifth:  That  the  petitioners  pay  the  costs  of  this 
proceeding. 

Done  at  Chambers  in   the  Judiciary  Building  in 
Honolulu,  City  and  County  of  Honolulu,  Territory 
of  Hawaii,  this  third  day  of  August,  A.  D.  1916. 
(Seal)  (Signed)  C.  W.  ASHFORD, 

First  Judge  of  the  Circuit  Court  of  the  First 
Judicial  Circuit  of  the  Territory  of  Hawaii, 
Presiding  at  Chambers  in  Equity. 

[Endorsement]:  Eq.  2048.  Reg.  2,  pg.  297. 
Equity  No. ,  Circuit  Court,  First  Circuit,  Ter- 
ritory of  Hawaii.  In  the  Matter  of  the  Resignation 
of  Samuel  M.  Damon  as  a  Trustee  Under  the  Will 
and  of  the  Estate  of  Bernice  Pauahi  Bishop,  and  the 
Appointment  of  a  Sliecessor  to  Said  Trustee.  De- 
cree. Filed  2:31  o'clock  P.  M.  August  3,  1916. 
(S.)  Huron  K.  Ashford,  Clerk.  E.  C.  Peters,  210- 
211  McCandless  Building,  Honolulu,  T.  H.,  Attor- 
ney for .     [50] 
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In  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territorif  of  Hawaii, 

AT  CHAMBERS— IN  EQUITY. 

APPOINTMENT  OF  TRUSTEE^EQUITY  NO. 

2048. 
In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Notice  of  Appeal  and  Appeal  by  the  Trustees. 

Come  now  William  0.  Smith,  E.  Faxon  Bishop, 
Albert  F.  Judd  and  Alfred  W.  Carter,  the  petition- 
ers in  the  above-entitled  cause,  and  hereby  give 
Qotice  of  appeal,  and  do  hereby  appeal,  to  the  Su- 
preme Court  of  the  Territory  of  Hawaii,  from  the 
iecision  and  decree  made  and  entered  in  said  cause 
3y  the  Honorable  C.  W.  Ashford,  First  Judge  of  the 
Circuit  Court  of  the  First  Circuit,  Territory  of 
Hawaii,  at  Chambers,  in  Equity. 
Dated,  Honolulu,  T.  H.,  August  3d,  1916. 

WILLIAM  0.  SMITH, 
E.  FAXON  BISHOP, 
ALBERT  F.  JUDD,  and 
ALFRED  W.  CARTER, 
Said  Petitioners. 
By  (Signed)  HOLMES  &  OLSON, 

Their  Attorneys. 
[Endorsement]  :  Eq.  Reg.,  pg.  297.     In  the  Cir- 
!uit  Court  of  the  First  Judicial  Circuit,  Territory  of 
lawaii.     At  Chambers^In  Equity.     In  the  Matter 
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of  the  Estate  of  Bernice  Pauahi  Bishop,  Deceased. 
Notice  of  Appeal  and  Appeal.  Piled  at  3 :30  o'clock 
P.  M.,  August  3d,  1916.  (S.)  B.  N.  Kahalepuna, 
Clerk.  Holmes  &  Olson,  863  Kaahumanu  St.,  Hono- 
lulu, Attorneys  for  Petitioners.     [51] 


Certificate  of  Proof  of  Will. 

Supreme  Court  of  the  Hawaiian  Islands. 
IN  PROBATE. 

I,  LAWRENCE  M 'CULLY,  Justice  of  the  said 
Supreme  Court,  do  hereby  certify: 

That  on  the  2d  day  of  December,  A.  D.  1884,  the 
annexed  instrument  was  admitted  to  probate  as  the 
Last  Will  and  Testament  of  BERNICE  PAUAHI 
BISHOP,  deceased ;  and  from  the  proofs  taken  and 
the  examinations  had  therein,  the  Court  finds  as 
follows : 

That  said  BERNICE  PAUAHI  BISHOP  died 
on  or  about  the  16th  day  of  October,  A.  D.  1884,  that 
at  the  time  of  her  death  she  was  a  resident  of  Hono- 
lulu, Oahu,  that  the  said  annexed  Will  was  duly 
executed  by  the  said  decedent  in  her  lifetime  in 
Honolulti,  in  the  presence  of  Frederick  W.  Macfar- 
lane  and  Francis  M.  Hatch,  the  subscribing  witnesses 
thereto ;  also,  that  she  acknowledged  the  execution  of 
the  same  in  their  presence  and  declared  the  same  to 
be  her  Last  Will  and  Testament,  and  the  said  wit- 
nesses attested  the  same  at  her  request  and  in  her 
presence ;  that  the  said  decedent,  at  the  time  of  exe- 
cuting said  Will  as  aforesaid,  was  of  full  age,  of 
sound  and  disposing  mind,  not  under  restraint,  un- 
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iue  influence  or  fraudulent  misrepresentations,  nor 
in  any  respect  incompetent  to  devise  and  bequeath 
her  Estate. 

IN  WITNESS  WHEREOF,  I  have  signed  this 
Certificate  and  caused  the  same  to  be  attested  by  the 
Olerk  of  this  court,  under  the  Seal  thereof,  this  2d 
lay  of  December,  A.  D.  1884. 
[Supreme  Court  Seal] 

(Signed)     L.  M 'CULLY, 
Justice  of  the  Supreme  Court. 
Attest:  (Signed)  Henry  Smith, 

Deputy  Clerk. 

[Endorsed] :  Supreme  Court  in  Probate.  In  the 
Matter  of  the  Will  of  Bernice  P.  Bishop,  Deceased. 
Certificate  of  Proof  of  Will.  Issued  the  2d  day  of 
December,  A.  D.  1884.  (>S.)  Henry  Smith,  Dep. 
Clerk.     [52] 

Will  of  Bernice  Pauahi  Bishop,  Deceased. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  I,  BERNICE  PAUAHI  BISHOP,  the  wife  of 
Charles  R.  Bishop,  of  Honolulu,  Island  of  Oahu, 
Hawaiian  Islands,  being  of  sound  mind  and  memory, 
but  conscious  of  the  uncertainty  of  life,  do  make, 
publish  and  declare  this  my  last  Will  and  Testament 
in  manner  following,  hereby  revoking  all  former 
wills  by  me  made. 
Law  No.         First.     I    give   and    bequeath  unto   my 

7505. 

Plaintiff's    namcsakes,  Bernice  Bishop  Dunham,  niece 

Exhibit  D.  ,         ,  ,  .  -,.  .        r^  T 

Filed  Oct.  5,  of  mv  husband,  now  residing  m  San  Joa- 

1915. 

(s.) "  B.  N.  quin   County,    California,    Bernice    Parke, 

Kahalepuna  ___^      ^     -^^       ,  -n  n    tt 

Clerk.         daughter  of  W.  C.  Parke,  Esq.,  of  Hono- 
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lulu,  Bernice  Bishop  Barnard,  daughter  of  the  late 
John  E.  Barnard,  Esq.,  of  Honolulu,  Bernice  Bates, 
daughter  of  Mr.  Dudley  C.  Bates,  of  San  Francisco, 
California,  Annie  Pauahi  Cleghorn,  of  Honolulu, 
Lilah  Bernice  Wodehouse,  daughter  of  Major  J.  H. 
Wodehouse,  of  Honolulu,  and  Pauahi  Judd,  the 
daughter  of  Col.  Charles  H.  Judd  of  Honolulu,  the 
sum  of  Two  Hundred  Dollars  ($200.)  each. 
—Second—  (Signed)  BERNICE  P.  BISHOP. 
Law  No.  130     Sccoud.     I  ffive  and  bequeath  unto  Mrs. 

Plaintiff's 

Exhibit  E.  William    F.   Allen,  Mrs.    Amoe    Haalelea, 

Filed   May 

15, 1906.     Mrs.  Antone  Rosa,  and  Mrs.  Nancy  Ellis, 

(S.)    M.  T.  '  J  ^ 

simonton,    the  sum  of  Two  Hundred  Dollars  ($200.) 

Clerk. 

each. 
5265  ^°'         Third.     I  give  and  bequeath  unto  Mrs. 
?^\'°u-5'^   Caroline  Bush,  widow  of  A.  W.  Bush,  Mrs. 

Exhibit  D.  '  ' 

T'^^Lfa^^  Sarah  Parminter,  wife  of  Gilbert  Parmin- 

-lb,   19Ub. 

(s.)  M.  T.  Iqy    Mrs.  Keomailani  Taylor,  wife  of  Mr. 

Simonton,  '  *^  ' 

Clerk.  Wray  Taylor,  to  their  sole  and  separate  use 
free  from  the  control  of  their  husbands,  and  to  Mrs. 
Emma  Barnard,  widow  of  the  late  Jolm  E.  Barnard, 
Esq.,  the  sum  of  Five  hundred  Dollars  ($500.)  each. 
I  [53] 

Fourth.  I  give,  devise  and  bequeath  unto  H.  R. 
H.  Liliuokalani,  the  wife  of  Gov.  John  O.  Dominis, 
all  of  those  tracts  of  land  known  as  the  "Ahupuaa 
of  Lumahai,"  situated  on  the  Island  of  Kauai,  and 
the  "Ahupuaa  of  Kealia,"  situated  in  South  Kona, 
Island  of  Hawaii ;  to  have  and  to  hold  for  and  dur- . 
ing  the  term  of  her  natural  life;  and  after  her  de- 
cease to  my  trustees  upon  the  trusts  below  expressed. 
(Signed)  BERNICE  P.  BISHOP. 
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Fifth.  I  give  and  bequeath  unto  Kahakuakoi 
(w)  and  Kealohapauole,  her  husband,  and  to  the 
Survivor  of  them,  the  sum  of  Thirty  Dollars  (30.) 
per  month,  (not  $30.  each)  so  long  as  either  of  them 
may  live.  And  I  also  devise  unto  them  and  to  the 
heirs  of  the  body  of  either,  the  lot  of  land  called 
*'Mauna  Kamala,"  situated  at  Kapalama,  Honolulu; 
upon  default  of  issue  the  same  to  go  to  my  trustees 
upon  the  trusts  below  expressed. 

Sixth.  I  give  and  bequeath  unto  Mrs.  Kapoli 
Kamakau,  the  sum  of  Forty  Dollars  ($40.)  per 
month  during  her  life;  to  my  sei-vant-woman  Kaia 
the  sum  of  Thirty  Dollars  ($30.)  per  month  during 
her  life,  and  to  — " —  Nakaahiki  (w)  the  sum  of 
Thirty  Dollars  ($30.)  per  month  during  her  life. 

Seventh.  I  give,  devise  and  bequeath  unto  Kapaa 
(k)  the  house-lot  he  now  occupies,  situated  between 
Merchant  and  Queen  Streets  in  Honolulu,  to  have 
and  to  hold  for  and  during 

_the—  (Signed)  BERNICE  P.  BISHOP. 

[54]     the  term  of  his  natural  life;  upon  his  decease 
to  my  trustees  upon  the  trusts  below  expressed. 

Eighth.  I  give,  devise  and  bequeath  unto  Auhea 
(w)  the  wife  of  Lokana  (k)  the  house-lot  situated 
on  the  corner  of  Richard  and  Queen  Streets,  now 
occupied  by  G.  W.  Macf  arlane  &  Co. ;  to  have  and  to 
hold  for  and  during  the  term  of  her  natural  life; 
upon  her  decease  to  my  trustees  upon  the  trusts 
below  expressed. 

Ninth.  I  give,  devise  and  bequeath  unto  my  hus- 
band, Charles  R.  Bishop,  all  of  the  various  tracts 
and  parcels  of  land   situated  upon  the   Island   of 
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Molokai,  comprising  the  "Molokai  Ranch,"  and  all 
of  the  live-stock  and  personal  property  thereon; 
being  the  same  premises  now  under  the  care  of  E.  W. 
Myer,  Esq.;  and  also  all  of  the  real  property 
wherever  situated,  inherited  by  me  from  my  par- 
ents, and  also  all  of  that  devised  to  me  by  my  aunt 
Akahi, 

—except—  (Signed)  BERNICE  P.  BISHOP. 
except  the  two  lands  above  devised  to  H.  R.  H. 
Liliuokalani  for  her  life;  and  also  all  of  my  lands 
at  Waikiki,  Oahu,  situated  makai  of  the  government 
main  road  leading  to  Kapiolani  Park;  to  have  and 
to  hold  together  with  all  tenements,  hereditaments, 
rights,  privileges  and  appurtenances  to  the  same  ap- 
pertaining, for  and  during  the  term  of  his  natural 
life;  and  upon  his  decease  to  my  trustees  upon  the 
trusts  below  expressed. 

Tenth.  I  give,  devise,  and  — " —  bequeath  unto 
Her  Majesty  Emma  Kaleleonalani,  Queen  Dowager, 
as  a  token  of  my  good  will,  all  of  the  premises  situated 
upon  Emma  Street  in  said  Honolulu,  known  as 
"Kaakoi^ua,"  lately  the  residence  of  my  cousin 
Keelikolani;  to  have  and  to  hold  with  the  appur- 
tenances for  and  during  the  term  of  her  natural  life, 
and  upon  her  decease  to  my  trustees  upon  the  trusts 
below  expressed. 

Eleventh.  I  give  and  bequeath  the  sum  of  Five 
Thousand  Dollars  ($5000.) 

—to—  (Signed)     BERNICE  P.  BISHOP. 

[55] 
to  be   expended  by  my   executors  in   repairs  upon 
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Kawaiahao  Church  building  in  Honolulu,  or  in  im- 
provements upon  the  same. 

Twelfth.  I  give  and  bequeath  the  sum  of  Five 
thousand  dollars  ($5000.)  to  be  expended  by  my  ex- 
ecutors for  the  benefit  of  the  Kawaiahao  Family 
School  for  Girls,  (now  under  charge  of  Miss  Nor- 
ton) to  be  expended  for  additions  either  to  the 
grounds,  buildings  or  both. 

Thirteenth.  I  give,  devise  and  bequeath  all  of  the 
rest,  residue  and  remainder  of  my  estate  real  and 
personal,  wherever  situated,  unto  the  trustees  below 
named,  their  heirs  and  assigns  forever,  to  hold  upon 
the  following  trusts,  namely :  to  erect  and  maintain 
in  the  Hawaiian  Islands  tw^o  schools,  each  for  board- 
ing and  day  scholars,  one  for  boys  and  one  for  girls, 
to  be  known  as,  and  called  the  Kamehameha  Schools. 
I  direct  my  trustees  to  expend  such  amount  as  they 
may  deem  best,  not  to  exceed,  how^ever,  one-half  of 
the  fund  which  may  come  into  their  hands, 

(Signed)  BERNICE  P.  BISHOP. 
in  the  purchase  of  suitable  premises,  the  erection  of 
School  buildings,  and  in  furnishing  the  same  with 
the  necessary  and  appropriate  fixtures,  furniture 
and  apparatus.  I  direct  my  executors  trustees  to 
invest  the  — " —  remainder  of  my  estate  in  such 
— " —  manner  as  they  may  think  best,  and  to  expend 
the  annual  income  in  the  maintenance  of  said 
schools;  meaning  thereby  the  salaries  of  teachers; 
the  repairing  — " —  buildings  and  other  incidental 
expenses;  and  to  devote  a  portion  of  each  year's  in- 
come to  the  support  and  education  of  orphans,  and 
others  in  indigent  circumstances,  giving  the  prefer- 
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ence  to  Hawaiians  of  pure  or  part  aboriginal  blood ; 
the  proportion  in  which  said  annual  income  is  to  be 
divided  among  the  various  objects  above  mentioned 
to  be  determined  solely  by  my  said  trustees  they  to 
have  full  discretion.  I  [56]  desire  my  trustees 
to  provide  first  and  chiefly  a  good  education  in  the 
common  English  branches,  and  also  instruction 
—in—  (Signed)     BERNICE  P.  BISHOP, 

in  morals  and  in  such  useful  knowledge  as  may  tend 
to  make  good  and  industrious  men  and  women; 
and  I  desire  instruction  in  the  higher  branches  to  be 
subsidiary  to  the  foregoing  objects.  For  the  pur- 
poses aforesaid  I  grant  unto  my  said  trustees  full 
power  to  lease  or  sell  any  portion  of  my  real  estate, 
and  to  reinvest  the  proceeds  and  the  balance  of  my 
estate  in  real  estate,  or  in  such  other  manner  as  to 
my  said  trustees  may  seem  best.  I  also  give  unto 
my  said  trustees  full  power  to  make  all  such  rules 
and  regulations  as  they  may  deem  necessary  for  the 
government  of  said  Schools  and  to  regulate  the 
admission  of  pupils,  and  the  same  to  alter,  amend 
and  publish  upon  a  vote  of  a  majority  of  said  trus- 
tees. 

I  also  direct  that  my  said  trustees  shall  annually 
make  a  full  and  complete  report  of  all  receipts  and 
expenditures,  and  of  the   condition  of  said  Schools 

(Signed)  BERNICE  P.  BISHOP, 
to  the  Chief  Justice  of  the  Supreme  Court,  or  other 
highest  judicial  officer  in  this  country;  and  shall  also 
file  before  him  annually  an  inventory  of  the  prop- 
erty in  their  hands  and  how  invested,  and  to  pub- 
lish the  same  in  some  Newspaper  published  in  said 
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Honolulu;  I  also  direct  my  said  trustees  to  keep 
said  school  buildings  insured  in  good  Companies, 
and  in  case  of  loss  to  expend  the  amounts  recovered 
in  replacing  or  repairing  said  buildings.  I  also 
direct  that  the  teachers  of  said  Schools  shall  forever 
be  persons  of  the  Protestant  religion,  but  I  do  not 
intend  that  the  choice  should  be  restricted  to  persons 
of  any  particular  Sect  of  Protestants. 

(Signed)     BERNICE  P.  BISHOP.     [57] 

Fourteenth.  I  appoint  my  husband  Charles  R. 
Bishop,  Samuel  M.  Damon,  Charles  M.  Hyde, 
Charles  M.  Cooke,  and  William  O.  Smith,  all  of 
Honolulu,  to  be  my  trustees  to  — " —  carry  into 
effect  the  trusts  above  specified.  I  direct  that  a  ma- 
jority of  my  said  trustees  may  act  in  all  cases,  and 
may  convey  real  estate,  and  perform  all  of  the  duties 
and  powers  hereby  conferred;  but  three  of  them  at 
least  must  join  in  all  acts.  I  further  direct  that  the 
number  of  my  said  trustees  shall  be  kept  at  five; 
and  that  vacancies  shall  be  filled  by  the  choice  of  a 
majority  of  the  Justices  of  the  Supreme  Court,  the 
selection  to  be  made  from  persons  of  the  Protestant 
religion. 

Fifteenth.  In  addition  to  the  above  devise  to 
Queen  Emma,  I  also  give,  devise  and  bequeath  to 
her,  said  Emma  Kaleleonalani  Queen  Dowager,  the 
Fish-pond  in  Kawaa,  Honolulu  near  Oahu  Prison, 
called  '*Kawa,"  for  and  during  the  term  of  her 
natural  life;  and  after  her  decease  to  my  trustees 
upon  the  trusts  aforesaid. 

Sixteenth.  In  addition  to  the  above  devise  to  my 
husband,  I   also    give    and   bequeath  to    him,  said 
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Charles  R.  Bishop  all  of  my  personal  property  of 
every  description,  including  cattle  at  Molokai;  to 
have  and  to  hold  to  him,  his  executors,  adminis- 
trators and  assigns  forever. 

(Signed)     BERNICE  P.  BISHOP. 

Seventeenth.  I  hereby  nominate  and  appoint  my 
husband  Charles  R.  Bishop  and  Samuel  M.  Damon, 
executors  of  this  my  will. 

In  witness  whereof  I,  said  Bernice  Pauahi  Bishop, 
have  hereunto  set  my  hand  and  seal  this  thirty-first 
day  of  October  A.  D.  Eighteen  hundred  and  eighty- 
three. 

(Signed)     BERNICE  P.  BISHOP.     (Seal) 

The  foregoing  instrument,  written  on  eleven 
pages,  was  signed,  sealed  [58]  published  and  de- 
clared by  said  Bernice  Pauahi  Bishop,  as  and  for 
her  last  will  and  testament  in  our  presence,  who  at 
her  request,  in  her  presence,  and  in  the  presence  of 
each  other,  have  hereunto  set  our  names  as  witnesses 
thereto,  this  31st  day  of  October  A.  D.  1883. 

(Seal)  (Signed)     F.  W.  MacFARLANE. 

(Signed)     FRANCIS  M.  HATCH.     [59] 

Certificate  of  Proof  of  First  Codicil  to  Will. 

Supreme  Court  of  the  Uaivaiian  Islands. 
IN  PROBATE. 
I,  LAWRENCE  M 'CULLY,  Justice  of  the  said 
Supreme  Court,  do  hereby  certify: 

That  on  the  2d  day  of  December,  A.  D.  1884,  the 
annexed  instrument  was  admitted  to  probate  as  a 
Codicil  to  the  Last  Will  and  Testament  of  Bernice 
Pauahi  Bishop  deceased ;  and  from  the  proofs  taken 
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and  the  examination  had  therein,  the  Court  finds  as 
follows : 

That  said  Bemice  Pajihai  Bishop  died  on  or  about 
the  16th  day  of  October,  A.  D.  1884,  that  at  the  time 
of  her  death  she  was  a  resident  of  Honolulu,  Oahu, 
that  the  said  annexed  Codicil  was  duly  executed  by 
the  said  decedent  in  her  life-time  in  said  Honolulu 
in  the  presence  of  William  W.  Hall  and  Francis 
M.  Hatch  the  subscribing  witnesses  thereto;  also, 
that  she  acknowledged  the  execution  of  the  same  in 
their  presence  and  declared  the  same  to  be  a  Codicil 
to  her  Last  Will  and  Testament,  and  the  said  wit- 
nesses attested  the  same  at  her  request  and  in  her 
presence ;  that  the  said  decedent,  at  the  time  of  exe- 
cuting said  Codicil  as  aforesaid,  was  of  full  age,  of 
sound  and  disposing  mind,  not  under  restraint,  un- 
due influence  or  fraudulent  misrepresentations,  nor 
in  any  respect  incompetent  to  devise  and  bequeath 
her  Estate.  |  ^j 

IN  WITNESS  WHEREOF,. I  have  signed  this 
Certificate  and  caused  the  same  to  bie  attested  by  the 
Clerk  of  this  court,  under  the  seal  thereof,  this  2d 
day  of  December,  A.  D.  1884. 

(Supreme  Court  Seal) 

(Signed)     L.  M 'CULLY, 
Justice  of  the  Supreme  Court. 
Attest:     (Signed)     Henry  Smith, 
Deputy  Clerk.     [60] 

[Endorsed] :  Supreme  Court — In  Probate.  In 
the  Matter  of  the  Will  of  Bemice  P.  Bishop,  De- 
ceased.    Certificate  of  Proof  of  Codicil.     Issued  the 
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2d   day  of   December,    A.    D.    1884.     (S.)     Henry 
iSmith,  Dep.  Clerk.     [61] 

First  Codicil  to  Will  of  Mrs.  Bemice  Panahi  Bishop, 

Deceased. 

This  is  a  Codicil  to  the  last  Will  and  Testament 
of  me,  Bernice  P.  Bishop,  dated  October  thirty- 
first  A.  D.  Eighteen  hundred  and  eighty-three: 

1st.  I  give  and  bequeath  unto  Mrs.  William  F. 
Allen  the  sum  of  One  Thousand  Dollars  ($1000.)  in 
place  of  the  amount  given  to  her  in  my  said  will. 

2d.  I  revoke  the  devise  to  Her  Majesty  Emma 
Kaleleonalani  of  the  premises  situated  upon  Emma 
Street  in  Honolulu,  known  as  ''Kaakohua,"  con- 
tained in  the  tenth  article  of  my  said  v^ill;  and  in 
place  thereof  I  give,  devise  and  bequeath  unto  her, 
said  Emma  Kaleleonalani,  all  of  those  parcels  of 
land  situated  in  Nuuanu  Valley,  Oahu,  on  both  sides 
of  the  road,  known  as  "Laimi";  to  hold  for  and  dur- 
ing the  term  of  her  natural  life;  and  upon  her 
decease  to  my  trustees  upon  the  trusts  expressed  in 
my  said  will.  Said  Emma  to  also  have  the  fish  pond 
known  as  "Kawa"  as  provided  in  the  fifteenth 
article  of  my  said  will. 

3d.  In  addition  to  the  bequests  to  my  husband 
named  in  my  said  will  I  also — 

(Signed)  BERNICE  P.  BISHOP. 
also  give,  devise  and  bequeath  unto  my  said  hus- 
band, Charles  R.  Bishop,  the  land  known  as  Waia- 
lae-nui,  as  well  as  Waialae-iki,  and  also  the  land 
known  as  ''Maunalua,"  Island  of  Oahu;  and  also 
all  of  the  premises  situated  in  said  Honolulu,  known 
as  the  Hi  of  "Kaakopua,"  extending  from  Emma 
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to  Port  Street  and  also  all  Kuleanas  in  the  same,  and 
every  thing  appurtenant  to  said  premises,  to  hold 
for  his  life;  remainder  to  my  trustees. 

4th.  I  give,  devise  and  bequeath  unto  Kuaiwa 
(k)  and  Kaakaole  (w),  old  retainers  of  my  parents, 
that  piece  of  land  now  occupied  by  them,  situated 
in  upper  Kapalama,  in  said  Honolulu,  called 
"Wailuaakio";  to  have  and  to  hold  for  and  during 
the  term  of  their  natural  lives  and  that  of  the  sur- 
vivor of  them;  remainder  to  [62]  my  trustees 
upon  the  trusts  named  in  my  said  will. 

5th.  I  give,  devise  and  bequeath  unto  Kaluna 
(k)  and  Hoopii,  his  wife,  those  premises  now  oc- 
cupied and  cultivated  by  them  in  Kauluwela,  LiUha 
iStreet,  Honolulu;  to  have  and  to  hold  for  and  dur- 
ing the  terms  of  their  natural  lives  and  that  of  the 
survivor  of  them ; 

(Signed)     BERNICE  P.  BISHOP, 
remainder  to  my  trustees  upon  the  trusts  named 
in  my  said  will. 

6th.  I  give,  devise  and  bequeath  unto  Naiapaa- 
kai  (k)  and  Loika  Kahua  his  wife,  that  lot  of  land 
now  enclosed  and  occupied  by  them,  in  Kauluwela 
in  said  Honolulu,  the  size  of  said  lot  not  to  exceed 
one  acre;  to  have  and  to  hold  for  and  during  the 
term  of  their  natural  lives,  and  that  of  the  survivor 
of  them;  remainder  to  my  trustees  upon  the  trusts 
named  in  my  said  will. 

7th.  I  give  and  bequeath  unto  Lola  Kahailiopua 
Bush,  of  said  Honolulu,  the  sum  of  Three  hundred 
Dollars  ($300.)  per  year  during  her  minority,  to  be 
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applied  towards  her  education  and  clothing;  and 
upon  her  becoming  of  age  the  sum  of  One  thousand 
Dollars  ($1000.)  to  her  sole  and  separate  use,  free 
from  the  control  of  any  husband  she  may  marry. 

8th.  I  give  and  bequeath  unto  Bernice  B.  Bar- 
nard, of  said  Honolulu  the  sum  of  Three  hundred 
Dollars  ($300.)  a  year  during  her  minority,  to  be 
applied  towards  her  education  and  clothing — 

(Signed)  BERNICE  P.  BISHOP, 
clothing;  and  upon  her  becoming  of  age  the  sum  of 
One  thousand  Dollars  ($1000.)  to  her  sole  and  sep- 
arate use,  free  from  the  control  of  any  husband  she 
may  marry.  This  in  lieu  of  the  $200.  given  by  my 
will. 

9th.  I  give,  devise  and  bequeath  unto  my  friend 
Samuel  M.  Damon,  of  said  Honolulu,  all  of  that 
tract  of  land  known  as  the  [63]  Ahupuaa  of 
Moanalua,  situated  in  the  District  of  Honolulu,  Is- 
land of  Oahu;  and  also  the  fishery  of  Kaliawa;  to 
have  and  to  hold  with  the  appurtenances  to  him,  his 
heirs  and  assigns  forqver. 

10th.  I  give  and  bequeath  unto  my  servants 
Kaleleku  (k)  and  Kaoliko  (k)  his  brother,  each  the 
sum  of  Twenty  Dollars  ($20.)  per  month  caeh,  dur- 
ing the  term  of  the  natural  Life  of  each  of  them. 

11th.  I  revoke  so  much  of  the  fifth  article  of  my 
said  will  as  devises  the  land  known  as  *'Mauna 
Kamala"  to  Kahakuakoi  (w)  and  Kealohapauole 
her  husband;  and  in  lieu  thereof  I  give,  devise  and 
bequeath  unto  said  Kahakuakoi  (w)  and  Kealoha- 
pauole (k)  aU 

(Signed)     BERNICE  P.  BISHOP. 
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all  of  that  tract  of  land  known  as  Hanohano,  situ- 
ated at  Ewa,  Island  of  Oahu,  formerly  the  property 
of  Puhalahua ;  to  have  and  to  hold  as  limited  in  said 
fifth  article  of  my  said  will. 

12th.  I  give  and  bequeath  unto  the  Bishop's 
School  in  Honolulu,  called  "lolani  College,"  the 
sum  of  Two  thousand  Dollars  ($2000.) ;  and  to  the 
English  Sisters'  School  called  "St.  Albans  Priory" 
the  sum  of  Two  thousand  Dollars  ($2000.) ;  and  to 
"St.  Andre w>S(  Church"  in  Honolulu,  the  sum  of 
Two  thousand  Dollars  ($20000 

13th.  I  give,  devise  and  bequeath  unto  Kaiulani 
Cleghorn,  daughter  of  A.  S.  Cleghom,  of  Honolulu 
all  of  that  parcel  of  land  and  spring  situated  at 
Waikiki-uka,  Oahu,  known  as  Kanewai;  to  have  and 
to  hold  for  and  during  the  term  of  her  natural  life; 
remainder  to  my  trustees  upon  the  trusts  named 
in  my  said  will. 

14th.  I  give  and  bequeath  unto  the  Rev.  Henry 
H.  Parker,  of  Honolulu^  the  sum  of  Five  hundred 
Dollars  ($500.)     [64], 

15th.  I  give  and  bequeath  unto  Mary  B. 
Collins — 

(Signed)     BERNICE  P.  BISHOP, 
Collins,  if  she  be  with  me  at  the  time  of  my  death, 
the  sum  of  Two  hundred  Dollars  ($200.) ;  and  unto 
Maggie  Wynn,  if  she  be  then  with  me,  the  sum  of 
One  hundred  Dollars  ($100.) 

16th.  I  hereby  give  the  power  to  all  of  the  bene- 
ficiaries named  in  my  said  will,  and  in  this  codicil, 
to  whom  I  have  given  a  life  interest  in  any  lands, 
to  make  good  and  valid  leases  of  such  lands  for  the 
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term  of  ten  years ;  which  said  leases  shall  hold  good 
for  the  remainder  of  the  several  terms  thereof  after 
the  decease  of  said  devisees,  the  rent  however,  after 
such  decease  to  be  paid  to  my  executors  or  trustees; 
provided  however  that  no  rent  be  collected  for  a 
longer  period  in  advance  at  any  time  than  for  six 
months,  and  no  bonus  be  taken  by  said  devisees,  or 
any  of  them,  on  account  of  such  leases  or  lease;  in 
either  of  which  cases  such  lease  or  leases  shall  cease 
and  determine,  at  the  option  of  my  executors  of 
trustees,  upon  the  death  of  such  devisee  or  devisees, 
who  shall  have  collected  rent  for  a  longer  period 
in  advance  than  for  six  months,  or 

(Signed)     BERNICE  P.  BISHOP, 
who  shall  have  taken  such  bonus. 

17th.  I  give  unto  the  trustees  named  in  my  said 
will  the  most  ample  power  to  sell  and  dispose  of 
any  lands  or  other  portion  of  my  estate,  and  to  ex- 
change lands  and  otherwise  dispose  of  the  same; 
and  to  purchase  land,  and  to  take  leases  of  land 
whenever  they  think  it  expedient,  and  generally  to 
make  such  investments  as  they  consider  best;  but 
I  direct  that  my  said  trustees  shall  not  purchase 
land  for  said  schools  if  any  lands  come  into  their 
possession  under  my  will  which  in  their  opinion  may 
be  suitable  for  such  purpose;  and  I  further  direct 
that  my  said  trustees  [65]  shall  not  sell  any 
real  estate,  cattle,  ranches,  or  other  property,  but 
to  continue  and  manage  the  same,  unless  in  their 
opinion  a  sale  may  be  necessary  for  the  establish- 
ment or  maintenance  of  said  schools,  or  for  the  best 
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interest  of  my  estate.  I  further  direct  that  neither 
my  executors  nor  trustees  shall  have  any  control  or 
disposition  of  any  of  my  personal  property;  it  being 
my  will  that  my  husband — 

(Signed)  BERNICE  P.  BISHOP. 
husband,  Charles  R.  Bishop,  shall  have  absolutely 
all  of  my  personal  property  of  every  description. 
And  I  give  unto  my  executors  named  in  my  said 
will  full  power  to  sell  any  portion  of  my  real  estate 
for  the  purpose  of  paying  debts  or  legacies  without 
obtaining  leave  of  Court;  and  to  give  good  and  valid 
deeds  for  the  same,  the  purchasers  under  which  are 
not  to  be  responsible  for  the  application  of  the  pur- 
chase money. 

In  witness  whereof  I,  said  Bernice  P.  Bishop, 
have  hereunto  set  my  hand  and  seal  this  fourth  day 
of  October,  A.  D.  Eighteen  hundred  and  eighty-foui. 
The  words  "to  hold  for  his  life,  remainder  to  my 
trustees"  interlined  on  2d.  page  before  signing. 

(Signed)     BERNltE  P.  BISHOP.     (Seal) 

Signed,  sealed,  published  and  declared  by  the  said 
Bernice  P.  Bishop  as  and  for  a  codicil  to  her  last 
will  and  testament,  in  our  presence,  who  at  her  re- 
quest, in  her  presence  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  witnesses 
thereto. 

Oct.  4,  1884. 

(Signed)     WILLIAM  W.  HALL. 
(Signed)     FRANCIS  M.  HATCH.     [66] 

[Endorsed] :  1st  Codicil  to  the  Will  of  Mrs.  B.  P. 
Bishop.  Filed  Dec.  2,  1884.  (S.)  Henry  Smith, 
Dep.  Clerk.     [67] 
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Certificate  of  Proof  of  Second  Codicil  to  Will. 

Supreme  Court  of  the  Hawaiian  Islands, 
IN  PROBATE. 

I,  LAWRENCE  M 'CULLY,  Justice  of  the  said 
Supreme  Court,  do  hereby  certify: 
'  That  on  the  2d  day  of  December,  A.  D.  1884,  the 
annexed  instrument  was  admitted  to  probate  as  a 
Codicil  to  the  Last  Will  and  Testament  of  Bernice 
Pauahi  Bishop,  deceased ;  and  from  the  proofs  taken 
and  the  examinations  had  therein,  the  Court  finds  as 
follows : 

'  That  said  Bernice  Pauahi  Bishop  died  on  or  about 
the  16th  day  of  October,  A.  D.  1884,  that  at  the  time 
of  her  death  she  was  a  resident  of  Honolulu,  Oahu ; 
that  the  said  annexed  Will  was  duly  executed  by  the 
said  decedent  in  her  life-time  in  Honolulu  in  the 
presence  of  G.  Trousseau  and  J.  Brodie,  the  sub- 
scribing witnesses  thereto;  also,  that  she  acknowl- 
edged the  execution  of  the  same  in  their  presence 
and  declared  the  same  to  be  a  codicil  to  her  Last  Will 
and  Testament,  and  the  said  witnesses  attested  the 
same  at  her  request  and  in  her  presence;  that  the 
said  decedent,  at  the  time  of  executing  said  Codicil 
as  aforesaid,  was  of  full  age,  of  sound  and  disposing 
mind,  not  under  restraint,  undue  influence  or  fraud- 
ulent misrepresentations,  nor  in  any  respect  incom- 
petent to  devise  and  bequeath  her  Estate. 

IN  WITNESS  WHEREOF,  I  have  signed   this 
Certificate  and  caused  the  same  to  be  attested  by  the 
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Clerk  of  this  Court,  under  the  seal  thereof,  this  2d 
day  of  December,  A.  D.  1884. 
(Supreme  Court  Seal.) 

(Signed)  L.  M 'CULLY, 
Justice  of  the  Supreme  Court. 
Attest:  (Signed)  Henry  Smith, 

Deputy  Clerk.     [68] 

[Endorsed] :  ^Supreme  Court  in  Probate.  In  the 
Matter  of  the  Will  of  Bernice  P.  Bishop,  Deceased. 
Certificate  of  Proof  of  Codicil.  Issued  the  2d  day 
of  December,  A.  D.  1884.  (S.)  Henry  Smith,  Dep. 
Clerk.     [69] 

Second  Codicil  to  Will  of  Bernice  Pauahi  Bishop, 
Deceased. 

This  is  a  second  Codicil  to  the  last  Will  and  Testa- 
ment of  me,  Bernice  P.  Bishop,  dated  October  thirty- 
first,  A.  D.  Eighteen  hundred  and  eighty- three : 

1st.  In  addition  to  the  lands  devised  in  the  fourth 
article  of  my  said  will  to  H.  R.  H.  Liliuokalani,  the 
wife  of  John  O.  Dominis,  I  also  give,  devise  and  be- 
queath unto  her,  said  Liliuokalani,  all  of  that  tract 
of  land  situated  in  the  District  of  Honolulu,  Island 
of  Oahu,  adjoining  Waialae  nui,  known  as  "Ka- 
hala,"  together  with  the  buildings  thereon,  and  the 
fishing  rights  appurtenant  thereto;  to  have  and  to 
hold  for  and  during  the  term  of  her  natural  life, 
remainder  to  my  trustees  upon  the  trusts  named  in 
my  said  will. 

2d.  In  addition  to  the  house  lot  devised  to  Kapaa 
(k)  in  the  seventh  article  of    my  said  will,  which 
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house  lot  was  formerly  the  property  of  his  wife 
Akahi,  I  also  give,  devise  and  bequeath  unto  him, 
said  Kapaa  (k)  all  of  that  parcel  of  land  adjoining 
said  house-lot,  fronting  on  Queen  Street,  and  ex- 
tending to  Richards  Street,  and  now  under  lease  to 
Henry  R.  Macfarlane;  he — 

(Signed)  BERNICE  P.  BISHOP, 
he,  said  Kapaa,  to  pay  the  taxes  upon  the  same  and 
upon  the  parcel  devised  by  me  to  Auhea ;  to  have  and 
to  hold  for  and  during  the  term  of  the  natural  life 
of  him  said  Kapaa,  remainder  to  my  trustees,  upon 
the  trusts  named  in  my  said  will. 

3d.  I  revoke  the  devise  to  Auhea  (w)  wife  of 
Lokana,  set  forth  in  the  eighth  article  of  my  said 
will.  And  I  give,  devise  and  bequeath  unto  said 
Auhea,  that  house-lot  situated  on  on  said  Richards 
Street,  (not  on  the  corner  of  Queen  Street),  for- 
merly occupied  by  said  Auhea,  and  which  was  for- 
merly the  dwelling  of  Akahi ;  the  same  adjoining  the 
premises  under  lease  to  Henry  R.  Macfarlane,  but 
not  included  in  said  lease;  to  have  and  to  hold  for 
and  during  the  term  of  the  natural  life  of  her,  said 
Auhea,  free  from  the  control  of  [70]  her  hus- 
band; remainder  to  my  trustees  upon  the  trusts 
named  in  my  said  will. 

4th.  Of  the  two  schools  mentioned  in  the  thir- 
teenth article  of  my  said  will,  I  direct  that  the  school 
for  boys  shall 

(Signed)  BERNICE  P.  BISHOP, 
be  well  established  and  in  efficient  operation  before 
any  money  is  expended,  or  anything  is  undertaken 
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on  account  of  the  new  school  for  girls.  It  is  my  de- 
sire that  my  trustees  should  do  thorough  work  in 
regard  to  said  schools  as  far  as  they  go ;  and  I  author- 
ize them  to  defer  action  in  regard  to  the  establish- 
ment of  said  school  for  girls,  if  in  their  opinion  from 
the  condition  of  my  estate  it  may  be  expedient,  until 
the  life  estates  created  by  my  said  will  have  expired, 
and  the  lands  so  given  shall  have  fallen  into  the  gen- 
eral fund.  I  also  direct  that  my  said  trustees  shall 
have  power  to  determine  to  what  extent  said  schools 
shall  be  industrial,  mechanical,  or  agricultural;  and 
also  to  determine  if  tuition  shall  be  charged  in  any 
case. 

In  witness  whereof  I,  said  Bernice  P.  Bishop,  have 
hereunto  set  my  hand  and  seal  this  ninth  day  of  Oc- 
tober, A.  D.  1884. 

(Signed)  BERNICE  P.  BISHOP.     (Seal) 

Signed,  sealed,  published  and  declared  by  the  said 
Bernice  P.  Bishop  as  and  for  a  codicil  to  her  last 
will  and  testament  in  the  presence  of  us,  who  at  her 
request,  in  her  presence  and  in  the  presence  of  each 
other  have  hereunto  subscribed  our  names  as  wit- 
nesses    [71]     thereto.     October  9th,  1884. 

(Signed)  G.  TROUSSEAU. 
(Signed)  J.  BRODIE. 

[Endorsed] :  2d  Codicil  to  the  Will  of  Mrs.  B.  P. 
Bishop.  Filed  Dec.  2,  1884.  (S.)  Henry  Smith, 
Dep.  Clerk.     [72] 
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Letter,    Dated   June   9,    1916,    Addressed   to   the 

* 

Justices  of  the  Supreme  Court  of  Hawaii  by 
the  Trustees  Requesting  Appointment  of  New 
Trustee  in  Place  of  Samuel  M.  Damon. 

Honolulu,  T.  H.,  June  9th,  1916. 
To   the   Honorable   A.  G.  M.   ROBERTSON,  ED- 
WARD    M.     WATSON,     and    RALPH     P. 
QTJARLES,  Justices  of  the  Supreme  Court  of 
the  Territory  of  Hawaii: 

Sirs:  The  undersigned  Trustees  under  the  Will 
and  of  the  Estate  of  Bernice  Pauahi  Bishop,  de- 
ceased, respectfully  represent  to  you  that  Samuel  M. 
Damon,  of  Honolulu,  one  of  the  Trustees  under  the 
said  Will  and  of  the  said  Estate,  has  resigned  his 
office  as  such  Trustee,  and  by  reason  thereof  there  is 
now  a  vacancy  in  said  office ;  that  in  and  by  the  said 
Will  it  is  provided  that  the  number  of  Trustees 
thereunder  and  of  said  Estate  shall  be  kept  at  five 
(5)  and  that  vacancies  shall  be  filled  by  the  choice  of 
a  majority  of  the  justices  of  the  Supreme  Court,  the 
selection  to  be  made  from  persons  of  the  Protestant 
religion. 

Wherefore,  said  undersigned  Trustees  respect- 
fully request  that  your  Honors  appoint  some  person 
as  trustee  under  the  said  Will  and  of  the  said  Estate 
in  place  of  and  in  succession  to  the  said  Samuel  M. 
Damon,  resigned  as  aforesaid,  and  suggest  that 
William  Williamson  of  said  Honolulu,  who  is  a  per- 
son of  the  Protestant  religion,  is  a  suitable  and 
proper  person  to  be  appointed  such  Trustee,  and  re- 
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spectfully  recommend  his  appointment  as  such. 

Yours  respectfully, 
WILLIAM  0.  SMITH, 
E.  FAXON  BISHOP, 
ALBERT  F.  JUDD,  and 
ALFRED  W.  CARTER, 
Trustees  under  the  Will  and  of  the  Estate  of  Bernice 
Pauahi  Bishop,  Deceased, 

By  HOLMES  &  OLSON, 

Their  Attorneys.     [73] 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

William  Williamson,  being  first  duly  sworn,  upon 
oath  deposes  and  says: 

That  he  is  a  resident  of  the  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  and  that  he  is  a  per- 
son of  the  Protestant  religion. 

WILLIAM  WILLIAMSON. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
June,  1916. 

[Seal]  FLORENCE  LEE, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [74] 

Appointment  of  Trustee. 

WHEREAS,  Samuel  M.  Damon,  one  of  the  Trus- 
tees under  the  Will  and  of  the  Estate  of  Bernice 
Pauahi  Bishop,  late  of  Honolulu,  deceased,  has  re- 
signed his  office  as  such  Trustee ;  and 

WHEREAS,  by  reason  of  such  resignation  a  va- 
cancy in  said  office  now  exists;  and 
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WHEREAS,  in  and  by  the  said  Will  it  is  provided 
that  vacancies  in  the  offices  of  the  Trustees  under 
said  Will  and  of  the  said  Estate  shall  be  filled  by  a 
majority  of  the  justices  of  the  Supreme  Court,  the 
selection  to  be  made  from  persons  of  the  Protestant 
religion ; 

NOW,  THEREFORE,  KNOW  ALL  MEN  BY 
THESE  PRESENTS:  That  the  undersigned  Jus- 
tices of  the  Supreme  Court  of  the  Territory  of 
Hav^aii,  being  a  majority  of  the  Justices  of  the  said 
Supreme  Court,  by  virtue  and  in  exercise  of  the 
pov^er  for  this  purpose  given  to  them  in  and  by  said 
Will,  do  hereby  appoint  WILLIAM  WILLIAM- 
SON of  the  City  and  County  of  Honolulu,  Territory 
of  Hav^aii,  (a  person  of  the  Protestant  religion),  a 
Trustee  under  the  said  Will  and  of  the  said  Estate  in 
place  of  and  in  succession  to  the  said  Samuel  M. 
Damon,  resigned. 

IN  WITNESS  WHEREOF  the  said  undersigned 
have  hereunto  set  their  hands  and  seals  this  9th  day 
of  June,  1916. 

(Supreme  Court  Seal) 

(Signed)  A.  G.  M.  ROBERTSON. 
(Signed)  E.  M.  WATSON. 
(Signed)  RALPH  P.  QUARLES. 

[Endorsed]:  Filed  June  9,  1916,  at  3:20  P.  M. 
J.  A.  Thompson,  Clerk.     [75] 
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In  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Proceedings  Had  June  9,  1916. 

June  9th,  1916,  3 :25  P.  M. 

(Petition  read.) 

Mr.  OLSON.— Attached  to  this  is  Exhibit  "A,"  a 
copy  of  the  resolution  referred  to.  (Reads:)  This 
is  verified  by  Mr.  Judd,  one  of  the  trustees  and  one 
of  the  petitioners  to  the  proceedings. 

The  COURT.— Have  you  the  original? 

Mr.  OLSON. — The  original  which — I  would  like  to 
offer  that  in  evidence,  and  I  will  ask  Mr.  Judd  to 
be  sworn,  because  he  can  identify  the  signature. 

Testimony  of  A.  F.  Judd,  for  Petitioner. 
A.  P.  JUDD,  a  witness  called  on  behalf  of  the  peti- 
tion, being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  OLSON.) 

Q.  Mr.  Judd,  your  name  is  Albert  P.  Judd,  is  it 
not?        A.  It  is. 

Q.  Are  you  one  of  the  petitioners  in  the  petition 
for  the  allowance  of  the  resignation  of  Samuel  M. 
Damon  as  trustee,  filed  in  the  matter  of  the  Estate 
of  Bernice  P.  Bishop,  deceased,  in  the  Equity 
Division  of  this  court?        A.  I  am. 

Q.  Who  are  the  present  trustees  of  the  will  aside 
from  Mr.  Damon?     [76] 
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A.  William  O.  Smith,  E.  Faxon  Bishop,  Alfred 
W.  Carter  and  myself. 

Q.  Yes,  and  Mr.  Damon  is  the  fifth  trustee. 

A.  Mr.  Damon  is  the  fifth  trustee. 

Mr.  OLSON. — If  the  Court  please,  for  many, 
many  years  the  Equity  Division  of  the  Court  has 
had  before  it,  in  the  matter  of  accounts,  as  well  as 
the  matter  of  previous  resignations,  and  appoint- 
ments of  trustees, — and  I  take  it  that  therefore  there 
will  be  no  necessity  of  offering  in  evidence  anew, — 
the  will  of  Bernice  P.  Bishop.  It  is  a  part  of  the 
records  of  this  court. 

The  COURT.— Well,  I  would  like  to  look  at  that 
will  and  see  what  provision  is  made  in  regard  to  the 
appointment  of  a  trustee.     Who  has  the  authority? 

Mr.  OLSON.— Mr.  Smith  can  hand  it  to  you.  In 
the  meantime  I  shall  proceed  to  the  matter. 

Q.  Mr.  Damon  is  one  of  the  present  trustees  under 
the  wilH        A.  He  is. 

Q.  I  will  show  to  you,  Mr.  Judd,  a  document  in  the 
form  of  a  letter,  dated  Belmont,  California,  May 
19th,  1916,  purporting  to  be  signed  by  one  S.  M. 
Damon,  and  ask  you  if  you  can  identify  that  signa- 
ture ? 

A.  I  can.     That  is  the  signature  of  Mr.  Damon. 

Q.  The  man  referred  to  as  one  of  the  trustees? 

A.  One  of  the  trustees. 

Mr.  OLSON.— I  will  offer  that  in  evidence,  if  the 
Court  please. 

The  COURT.— That  is  Mr.  Damon's  signature. 
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The  WITNESS.— It  was  handed  to  the  trustees, 
Mr.  Olson,  by  Mr.  Holmes —     [77] 

Mr.  OLSON.— Yes. 

A.  Mr.  Damon's  personal  attorney. 

The  COURT. — This  document  will  be  admitted  as 
Exhibit  '*A"  for  the  petitioners. 

Mr.  OLSON. — Q.  Mr.  Damon  has  been  absent 
from  the  Territory,  has  he  not,  on  account  of  his 
health,  for  some  time  last  past? 

A.  He  has. 

Q.  Considerable  period  of  time  ? 

A.  Yes,  for  over  a  year;  I  think  it  will  be  two 
years  this  summer,  but  on  that  exact  time  I  am  not 
definite. 

Q.  And  his  return  to  the  Territory  is  a  matter  that 
is  indefinite,  is  it  not  ?        A.  Yes. 

Q.  I  will  ask  you  whether  or  not  it  is  possible  for 
Mr.  Damon,  being  away — by  the  way,  where  is  he  at 
the  present  time? 

A.  He  is  in  Belmont,  California." 

Q.  California.  Is  it  possible  for  Mr.  Damon 
properly  to  carry  out  the  duties,  his  duties,  as  a 
Trustee  of  the  Bishop  Estate  in  his  absence,  as  he  is 
now? 

A.  I  would  like  to  answer  that  question  indirectly 
by  saying  that  since. February  of  1914  we  have  not 
had  the  benefit  of  conferences  with  him. 

Q.  He  has  not  been  able  to  take  any  personal  part 
in  the  administration  of  the  estate,  has  he,  do  you 
think?        A.  No,  he  has  not. 
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Q.  Are  you  able  to  state  what  is  the  attitude  of  the 
remaining  trustees,  under  the  trust,  to  wit,  yourself 
and  Mr.  W.  O.  Smith,  E.  Faxon  Bishop  and  Alfred 
W.  Carter,  with  regard  to  their  willingness  to  accede 
to  the  resignation     [78]     of  Mr.  Damon? 

A.  We  are  willing  to  accede  to  it,  with  a  great  deal 
of  personal  regret. 

Mr.  OLSON.— Now,  if  the  Court  please,  I  think 
your  Honor  has  before  you  the  provision  of  the  will 
which  provides  for  the  matter  of  the  appointment. 
I  think  that  is  really  all  that  it  calls  for  so  far  as — 

Q.  Oh,  I  will  ask  you  this,  Mr.  Judd,  will  the  trus- 
tees be  prepared  to  file,  if  so  required  by  the  Court, 
an  account  of  the  Estate — of  the  trustees,  up  to  the 
time  when  this  resignation  goes  into  effect,  if  allowed 
by  the  Court? 

A.  That  can  be  done  at  any  time  on  24  hours' 
notice.  It  is  our  practice  to  keep  the  account  up  in 
that  shape  so  that  an  account  can  be  filed  at  any 
time. 

Mr.  OLSON.— I  think  that  is  all.  Has  the  Court 
any  questions? 

The  COURT. — I  think  not,  to  you  as  a  witness, 
but  I  would  like  to  ask  both  of  you  gentlemen — this 
is  not  a  matter  for  the  records — Yes,  this  is  for  the 
record.  I  would  like  to  ask  both  of  you  gentlemen 
how  you  construe  this — why  you  have  presented  a 
petition  addressed  to  me  as  the  Judge  of  this  Cir- 
cuit Court,  having  charge  of  the  equity  calendar, 
wherein,  as  I  remember,  you  asked  for  the  appoint- 
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ment  of  a  successor  to  Mr.  Damon — 

Mr.  OLSON. — No,  we  don't  ask  for  the  appoint- 
ment of  a  successor. 

The  COURT.— What  do  you  ask  forf 
Mr.  OLSON. — We  are  asking  merely  that  his 
resignation  be  allowed,  because  a  resignation  is  not 
a  voluntary  matter  [79]  on  the  part  of  the  trus- 
tees. The  only  time  he  voluntarily  can  renounce  is 
at  the  beginning,  when  the  trust  is  offered  to  him; 
he  can  then  renounce  or  refuse  to  take  it,  but,  once 
having  assumed,  he  cannot  voluntarily,  on  his  own 
account,  renounce  the  office  and  disclothe  himself  of 
the  cloth  of  his  office.  It  requires  the  approval  and 
allowance  of  the  Court  having  jurisdiction;  in  this 
case,  of  course,  the  equity  court,  the  Judge  having 
jurisdiction  over  equity  matters,  and  in  order  that 
Mr.  Damon's  resignation  can  go  into  effect,  and  to 
make  it  possible  for  the  final  consummation  of  the 
matter  of  the  appointment  of  his  successor,  his  res- 
ignation would  have  to  be  allowed.  I  might  say 
further  that  not  only  must  the  approval  and  allow- 
ance of  the  Court  be  obtained  to  effectuate  the  res- 
ignation but  to  effectuate  his  discharge  from  his  re- 
sponsibility for  the  acts  of  the  trustees  during  the 
time  that  he  has  acted  as  trustee.  The  Court  will 
necessarily  require  that  the  accounting  be  filed  by  the 
trustees  up  to  the  time  when  his  resignation  goes 
into  effect  by  virtue  of  the  order  of  the  Court  and 
his  discharge  from  financial  responsibility  will  only 
be  effected  w^hen  those  accounts  have  been  approved. 
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Argument. 

The  COURT.— Well,  what  order  do  you  feel  should 
be  made  by  me  at  the  present  time? 

Mr.  OLSON. — My  suggestion  and  request  is,  if  the 
.Court  please,  that  the  resignation  of  Mr.  Damon  be 
allowed — be  approved,  allowed  and  accepted,  to  take 
effect  upon  the  appointment  of  his  successor.  Fur- 
ther, that  the  order  be  that  the  trustees  of  the  Es- 
tate, including  Mr.  Damon,  [80]  file  forthwith, 
upon  the  appointment  of  his  successor,  their  ac- 
counts up  to  the  date  of  the  appointment  of  his 
successor,  and  that  upon  the  approval  and  only  upon 
the  approval  of  those  accounts  Mr.  Damon  be  dis- 
charged from  his  responsibility  as  a  trustee  and  his 
bond  cancelled  and  his  sureties  thereon  discharged. 
[81] 

In  the  Vircuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

June  9th,  1916,  3 :30  P.  M. 
Mr.  OLSON. — I  now  wish,  if  the  Court  please,  to 
present  to  your  Honor,  in  the  same  matter,  in  the 
Matter  of  the  Estate  of  Bernice  Pauahi  Bishop,  in 
the  Equity  Division  of  this  court,  another  and  separ- 
ate petition  addressed  to  your  Honor.     (Reads.) 

A.  F.  JUDD,  a  witness  called  on  behalf  of  the  peti- 
tioner, being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  OLSON.) 
Q.  Mr.  Judd,  your  name  is  Albert  F.  Judd  ? 
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A.  It  is. 

Q.  You  are  one  of  the  signing  petitioners  to  the 
petition  for  the  confirmation  of  appointment  of  Mr. 
Williamson  as  one  of  the  new  trustees  of  the  Bishop 
Estate,  are  you  not?        A.  I  am. 

Q.  Who  are  the  other  trustees  aside  from  yourself 
and  aside  from  Mr.  Damon,  who  has  resigned? 

A.  William  O.  Smith,  E.  Faxon  Bishop,  Alfred 
W.  Carter. 

Q.  You  being  the  fourth,  and  Mr.  Damon  having 
been,  up  [82]  to  this  time,  the  fifth,  up  to  his 
^resignation  ?  , 

Mr.  OLSON. — Your  Honor  will  take  notice,  I  take 
it,  of  the  fact  that  the  resignation  of  Mr.  Damon 
has  been  filed  and  allowed  by  your  Honor. 

Q.  I  will  ask  you,  Mr.  Judd,  if  the  Supreme  Jus- 
tices of  the  Supreme  Court  of  the  Territory  of  Ha- 
waii, to  wit,  the  Honorable  A.  G.  M.  Robertson,  Chief 
Justice,  the  Honorable  E.  M.  Watson,  Associate  Jus- 
tice, and  Honorable  Ralph  P.  Quarles,  Associate  Jus- 
tice of  the  Territory  of  Hawaii,  have  named  any  per- 
son as  the  successor  to  Mr.  Damon  ? 

A.  I  have  seen  a  document  in  which  the  three  gen- 
tlemen named  have  signed  to  that  effect. 

Q.  Nominating  whom? 

A.  William  Williamson. 

Q.  Mr.  Williamson  resides  where? 

A.  In  this  city. 

Q.  I  will  ask  you  if  you  are  acquainted  with  Mr. 
Williamson  personally?        A.  I  am. 

Q.  How  long  have  you  been  acquainted  with  him  ? 
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A.  I  think  since  1899. 

Q.  What  was  his  occupation  or  profession  when  he 
first — ^when  you  first  knew  him? 

A.  I  don't  remember  the  dates,  Mr.  Olson.  Mr. 
Williamson  graduated  from  Williams  College  in 
1895,  and,  whether  immediately  following  his  gradu- 
ation or  later,  I  am  not  now  certain,  he  came  to  Oahu 
College,  in  this  city,  and  there  taught  for  at  least  two 
years.  He  taught  some  of  my  younger  brothers  and 
sisters. 

Q.  And  after  he  continued  as  a  teacher  of  Oahu 
College  [83]  for  the  period  of  time  that  you  have 
mentioned  what  became  his  business  ? 

A.  I  think  it  was  then — he  then  went  into  the  firm 
of  Von  Hamm  Young  &  Company. 

Q;.  In  what  capacity? 

A.  There  again  I  cannot  state  with  accuracy.  I 
believe  that  he  was  a  traveling  salesman  for  some 
time.  Whatever  his  connection  was,  his  business 
took  him  to  travels  throughout  the  group. 

Q.  And  after  he  terminated  his  connection  with 
Von  Hamm  Young  Company  what  became  his  busi- 
ness? 

A.  To  the  best  of  my  knowledge  he  then  went  into 
the  stock  and  bond  business,  in  which  he  is  now  em- 
ployed. 

Q.  How  many  years,  approximately,  would  you 
say  that  he  has  been  in  the  stock  and  bond  business  ? 

A.  It  may  be  five,  it  may  be  ten  years;  I  don't 
know. 

Q.  What  have  you  to  say  about  the  business  ex- 
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perience  and  ability  of  Mr.  Williamson? 

A.  He  has  the  reputation  of  being  a  conservative 
business  man. 

Q.  In  your  opinion  would  he  be  a  suitable  person 
to  act  as  trustee,  from  a  business  standpoint,  of  the 
Bishop  Estate?        A.  He  would. 

Q.  What  have  you  to  say  about  Mr.  Williamson 
from  the  standpoint  of  acting  as  trustee,  in  view  of 
the  fact  that  the  principal  purpose  of  the  trust  is  the 
conduct  of  a  school  for  boys,  and  a  school  for  girls, 
for  the  benefit  of  children  and  youths  of  Hawaii  who 
are  principally  of  the  Hawaiian  blood? 

A.  At  the  present  time  I  know  of  no  other  person 
better  [84]  qualified  than  he  to  take  the  position 
on  the  Board  of  Trustees. 

Mr.  OLSON.— I  think  that's  all,  Mr.  Judd. 

The  COURT.— No  questions. 

Testimony  of  J.  A.  Thompson,  for  Petitioner. 

Direct  examination  of  J.  A.  THOMPSON,  a  wit- 
ness called  on  behalf  of  the  petitioner  and  first  duly 
sworn,  testified  as  follows: 
(By  Mr  OLSON.) 

Q.  Mr.  Thompson,  will  you  sit  down,  please? 
Your  name  is  what  ?        A.  J.  A.  Thompson. 

Q.  What  is  your  occupation  ? 

A.  Clerk  of  the  Supreme  Court  of  Hawaii. 

Q.  I  will  ask  you  if  you  have  brought  with  you 
pursuant  to  my  request,  a  document  which  has  been 
filed  with  you  by  the  Justices  of  the  Supreme  Court, 
pertaining  to  the  matter  of  the  appointment  of  a 
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(Testimony  of  J.  A.  Thompson.) 

trustee  of  the  Bernice  Pauahi  Bishop  Estate? 

A.  This  is  it. 

Q.  You  have  it  with  you  ?        A.  Yes,  sir. 

Q.  I  will  call  your  attention  to  the  third  page,  the 
first  two  pages  consisting  of,  first,  a  communication 
addressed  to  the  Justices  of  the  Supreme  Court,  the 
second  the  affidavit  of  one  William  Williamson,  re- 
garding his  residence  and  religion,  and  the  third 
page,  which  I  am  now  directing  your  attention  to, 
being  a  document  called  appointment  of  trustees,  and 
■purporting  to  be  signed  by  one  A.  G.  M.  Robertson, 
one  E.  M.  Watson  and  one  Ralph  P.  Quarles,  and  I 
will  ask  [85]  you  if  you  recognize  those  signa- 
tures and  can  identify  them? 

A.  Yes,  sir ;  they  are  the  signatures  of  the  persons 
named  therein. 

Q.  Mr.  A.  G.  M.  Robertson  is  what? 

A.  Chief  Justice. 

Q.  Chief  Justice  of  the  Territory  of  Hawaii  ? 

A.  Chief  Justice  of  the  Territory  of  Hawaii. 

Q.  'Mr.  E.  M.  Watson  is  Associate  Justice  of  the 
Supreme  Court  and  also  Ralph  P.  Quarles,  also  an 
Associate  Justice — 

The  COURT. — I  think  this  Court  may  very  well 
take  judicial  notice  of  the  personnel  of  that  court. 

Mr.  OLSON.— I  think  so. 

Q.  And  this  document  altogether,  consisting  of 
these  three  pages,  was  filed  with  you  by  the  Justices 
named  ? 

A.  Yes,  sir,  handed  to  me  by  the  Chief  Justice, 
ordered  filed. 
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Mr.  OLSON. — I  will  offer  that  in  evidence  and  ask 
permission  to  file  a  certified  copy  thereof,  and  with- 
draw the  original,  to  be  kept  in  the  files  of  the  Su- 
preme Court. 

The  COURT.— Anything  further  from  this  wit- 
ness? 

Mr.  OLSON.— That's  all. 

The  COURT.— No  questions. 

Mr.  OLSON. — Upon  the  showing  made  we  ask 
that  the  prayer  of  the  petition  be  granted,  to  wit,  that 
the  appointment  of  William  Williamson,  as  trustee 
under  the  will  of  the  Estate  of  Bernice  Pauahi 
Bishop,  deceased,  be  approved  and  confirmed  upon 
the  filing  of  such  a  bond  as  your  Honor  may  require ; 
and  in  that  regard  I  will  state  that  it  has  been  the 
practice  for  many  years  last  past  to  require  of  [86] 
each  trustee  at  least  a  bond  in  the  sum  of  one  hundred 
thousand  dollars,  and  that  the  Court  has  in  all  in- 
stances, for  many  years  last  past,  approved  that  bond 
given  by  all  of  the  five  trustees,  in 'which  each  one  is 
a  principal  and  in  which  each  one  is  a  surety  for 
every  one  of  the  other  trustees.  I  might  state  that 
the  trustees  in  this  instance  and  Mr.  Williamson  are 
willing  to  give  such  a  bond.  Before  I  close  I  would 
like  to  ask  Mr.  Judd  one  question. 

Q.  (Put  to  Mr.  Judd  on  the  floor  of  the  court- 
room.) Is  Mr.  Williamson  willing  to  undertake  this 
office  of  trustee "?        A.  He  is. 

I  HEREBY  CERTIFY  the  above  and  foregoing 
to  be  a  complete  and  accurate  extension  of  my  short- 
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hand  notes  of  the  testimony  taken  in  the  above-en- 
titled matter  on  the  9th  day  of  June,  A.  D.  1916,  be- 
fore the  Honorable  C.  W.  Ashford,  First  Judge. 

JAMES  L.  HORNER, 

Official  Reporter. 

[Endorsed]  :  Eq.  No.  2048.  Reg.  2,  pg.  297.  Re 
Estate  Bernice  Pauahi  Bishop,  Deceased.  Tran- 
script of  Testimony.  No.  416.  Filed  at  11:20  o'clock 
A.  M.  September  23d,  1916.  J.  A.  Dominis,  Clerk. 
No.  972.  Reed,  and  filed  in  the  Supreme  Court  Sept. 
25, 1916,  at  12  o  'clock.  N.  Robert  Parker,  Jr.,  Assist- 
ant Clerk.     [87] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF 
THE  FIRST  CIRCUIT. 

No.  972. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 

BISHOP,  Deceased. 
Suggestion  of  Disqualification  of  the  Justices  of  the 
Supreme  Court. 

Comes  now  Charles  E.  King,  the  appellee, 
herein,  and  respectfully  suggests  that  this  fjJ^^°J^^'"by* 
court  as  present  constituted  is  disqualified  j^^P^Jf 
from  hearing  this  appeal  upon  the  ground  }^^J^  j^-^^- 
that  two  of  the   members   thereof,   to  wit :  ^'^^^^• 
Chief  Justice  A.  G.  M.  Robertson  and  Associate  Jus- 
tice R.  P.  Quarles  have  a  pecuniary  interest,  direct 
or  indirect  in  this  cause. 

This  suggestion  is  based  upon  the  record  and  the 
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attempted  and  pretended  appointment  by  the  jus- 
tices of  this  court  of  William  Williamson,  as  Trustee 
under  the  will  and  of  the  estate  of  Bernice  Pauahi 
Bishop,  Deceased,  in  place  of  and  in  succession  to 
,B.  M.  Damon,  resigned. 

Dated,  Honolulu,  T.  H.,  December  1st,  1916. 

E.  C.  PETERS, 
By  P.  D.  K.,  Jr., 
Attorney  for  Charles  E.  King. 
E.  C.  PETERS, 
Attorney  and  Counsellor  at  Law, 
210-211  McCandless  Bid., 
Honolulu,  T.  H.     [88] 

City  and  County  of  Honolulu, 
Territory  of  Hawaii, — ss, 

I  hereby  certify  that  on,  to  wit,  Dec.  2,  1916,  and 
during  the  ordinary  business  hours  of  said  day,  I 
left  a  true,  full  and  correct  copy  of  the  foregoing 
Suggestion  of  Disqualification  at  the  offices  of 
Messrs.  Holmes  &  Olson,  with  a  person  of  mature 
age  and  discretion  in  charge  of  said  offices. 

P.  D.  KELLETT,  Jr. 

[Endorsed] :  No.  972.  In  the  Supreme  Court  of 
the  Territory  of  Hawaii.  In  the  Matter  of  the  Es- 
tate of  Bernice  Pauahi  Bishop,  Deceased.  Sugges- 
tion of  Disqualification.  Reed,  and  filed  in  the  Su- 
preme Court,  Dec.  2, 1916,  at  9 :40  o'clock  A.  M.  Rob- 
ert Parker,  Jr.,  Assistant  Clerk.     [89] 
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In  the  Supreme  Court  of  the  Territory  of  Haivaii. 
October  Term,  1916. 

No.  972. 

APPEAL     FROM    CIRCUIT    JUDGE,    FIRST 

CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Opinion  of  Supreme  Court  of  Hawaii. 

HON.  C.  W.  ASHFORD,  Judge. 

Argued  January  24,  1917. 

Decided  February  1,  1917. 

ROBERTSON,  C.  J.,  QUARLES  AND  COKE,  JJ. 

Judges — Disqualification — Pecuniary  Benefit. 

Where  a  majority  of  the  justices  of  the  supreme 
court  acting  under  a  power  of  appointment 
contained  in  a  will,  the  justices  receiving  no 
reward  or  pecuniary  benefit,  fill  a  vacancy 
among  the  trustees  under  such  will,  they  are 
not  thereby  disqualified  from  sitting  in  a  case 
on  appeal  involving  the  validity  of  the  appoint- 
ment. 

Wills — Construction — Appointment  of  Trustees. 
The  will  of  B  named  five  trustees  to  execute  a  cer- 
tain trust  therein  created,  provided  that  the 
number  of  trustees  should  be  kept  at  five,  and 
provided  that  vacancies  among  the  trustees 
should  be  ''filled  by  the  choice  of  a  majority 
of  the  justices  of  the  supreme  court;"  at  the 
time  the  will  took  effect  the  justices,  severally, 
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exercised  original  jurisdiction  in  equity  subject 
to  appeal  to  the  Supreme  Court  in  banco ;  later 
all  original  jurisdiction  in  equity  was  trans- 
ferred to  circuit  judges  sitting  at  chambers  in 
equity.  Held,  in  construing  the  will,  that  it 
was  the  intention  of  the  testatrix  to  vest  the 
power  of  filing  vacancies  in  the  justices,  as  in- 
dividuals, and  not  in  the  court  which  should 
exercise  original  jurisdiction  in  matters  of  the 
trust,  and,  consequently,  [90]  that  the  trans- 
fer of  sole  original  jurisdiction  to  circuit  judges 
at  chambers  in  equity  did  not  transfer  from  the 
justices  of  the  supreme  court  to  the  circuit 
judge  the  power  of  filling  vacancies  among  the 
trustees  under  the  will. 

Same — Same — Words  and  Phrases. 

Where  an  instrument  creating  a  trust  named 
trustees,  fixed  the  number  of  trustees  and  pro- 
vided that  vacancies  among  the  trustees  "should 
be  filled  by  the  choice  of  the  majority  of  the 
justices  of  the  Supreme  Court,"  the  word 
"choice"  therein  is  synonymous  with  and  means 
"appoint,"  and  an  appointment  so  made  is  not 
subject  to  confirmation  or  rejection  by  the 
circuit  judge  exercising  original  jurisdiction  in 
matters  relating  to  the  trust. 

Trusts— Appointment   of   Trustee— Judicial   Func- 
tion. 

While  a  grantor  of  a  trust  cannot  delegate  a  ju- 
dicial function  to  any  court,  such  function  being 
created  by  law,  the  naked  power  of  appointing 
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in  succession  the  trustees  of  a  trust  is  not  a 
judicial  function  but  a  power  which  may  be  dele- 
gated by  the  grantor.     [91] 

OPINION  OF  THE  COURT  BY  QUARLES,  J. 

In  the  will  of  Bernice  P.  Bishop,  after  making 
a  number  of  devises  and  bequests,  the  testatrix  de- 
vised the  residue  of  her  estate  to  five  trustees  therein 
appointed,  to  be  held  and  used  by  them  in  the  erec- 
tion and  maintenance  in  the  Hawaiian  Islands  of  two 
schools,  one  for  boys  and  one  for  girls,  to  be  called 
the  Kamehameha  Schools,  a  portion  of  the  income 
for  each  year  to  be  devoted  to  the  support  and  edu- 
cation of  orphans  and  others  in  indigent  circum- 
stances, giving  the  preference  to  Hawaiian  of  pure 
and  part  aboriginal  blood.  The  estate  is  very 
large  and  of  great  value.  Considerable  discretion 
is  left  to  the  trustees  in  the  execution  of  the  trust 
and  the  furtherance  of  its  objects.  The  testatrix 
named  as  such  trustees,  her  husband,  Charles  R. 
Bishop,  Samuel  M.  Damon,  Charles  M.  Hyde, 
Charles  M.  Cooke  and  William  O.  Smith,  and  under 
the  paragraph  naming  them  (14)  are  found  the 
following  provisions:  "I  direct  that  a  majority  of 
my  said  trustees  may  act  in  all  cases,  and  may  con- 
vey real  estate,  and  perform  all  of  the  duties  and 
powers  hereby  conferred ;  but  three  of  them  at  least 
must  join  in  all  acts.  I  further  direct  that  the  num- 
ber of  my  trustees  shall  be  kept  at  five;  and  that 
vacancies  shall  be  filled  by  the  choice  of  a  majority 
of  the  trustees  of  the  Supreme  Court,  the  selec- 
tion to  be   made   from   persons   of   the   protestant 
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religion."  This  will  was  executed  in  1883,  the 
year  before  the  testatrix  died,  and  the  will  was  ad- 
mitted to  probate  December  2,  1884.  Vacancies 
have  occurred  from  time  to  time  and  have  been 
filled  so  that  on  the  9th  day  of  June,  1916,  of  the 
five  trustees,  namely,  Samuel  M.  Damon,  William 
O.  Smith,  E.  Faxon  Bishop,  Albert  F.  Judd  and 
Alfred  W.  Carter,  only  the  first  two  mentioned  were 
appointed  by  the  testatrix.  On  June  9,  1916,  the 
written  resignation  of  Samuel  M.  Damon  as  such 
trustee  was  presented  to  the  first  judge  of  the  first 
Judicial  Circuit,  who  at  chambers  exercises  [92] 
original  jurisdiction  in  equity,  and  has  original 
jurisdiction  of  the  trust  created  by  said  will,  and  on 
the  petition  of  all  of  said  trustees  was  by  order  then 
made  accepted,  thereby  leaving  a  vacancy  caused 
by  the  said  resignation  of  said  Samuel  M.  Damon. 
On  the  same  day  the  said  vacancy  was  brought 
to  the  attention  of  the  justices  of  this  court  by  pre- 
senting said  resignation,  and  all  of  the  justices, 
exercising  the  power  delegated  to  them  in  the  said 
will,  appointed  William  Williamson  to  succeed 
the  said  Samuel  M.  Damon  as  trustee  under  the 
provisions  of  said  will.  Thereupon  and  on  the  same 
day  the  trustees  Smith,  Bishop,  Judd  and  Carter 
presented  the  said  Circuit  Judge  their  petition 
setting  forth  the  qualifications  of  said  Williamson  as 
such  trustee  and  his  said  appointment  by  the  justices 
of  this  court  and  prayed  that  his  appointment  as 
aforesaid  be  confinned  by  said  Circuit  Judge.  A 
hearing  on  the  said  petition  was  immediately  had 
when  certain  evidence   touching  the   qualifications 
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and  fitness  of  the  said  William  Williamson  as  such 
trustee  was  introduced  before  the  said  Circuit  Judge. 
Thereafter,  and  on  the  29th  day  of  July,  1916,  the 
said  Circuit  Judge  in  a  document  styled  ''Opinion 
and  Decision"  decided  that  the  appointment  of 
the  said  Williamson  as  aforesaid  was  without 
authority,  null  and  void;  made  an  order  assuming 
to  appoint  Charles  E.  King  as  trustee  to  fill  the  said 
vacancy,  and  fixed  his  bond  at  $20,000  if  given 
separately,  but  providing,  however,  that  a  new 
joint  bond  on  behalf  of  all  of  the  trustees,  including 
the  said  King,  might  be  given  in  the  sum  of  $100,000. 
Thereafter,  and  on  August  3,  1916,  a  decree  was 
filed,  signed  by  the  said  Circuit  Judge,  adjudging 
the  appointment  of  William  Williamson  as  such 
trustee  by  the  justices  of  this  court  to  be  null  and 
void;  appointing  the  said  Charles  E.  King  as  a 
trustee  under  the  said  will  in  succession  to  Samuel 
M.  Damon  resigned,  and  providing  for  the  execu- 
tion in  the  [93]  alternative  of  one  of  the  bonds 
before  mentioned.  From  the  said  decree  of  the  Cir- 
cuit Judge  the  trustees  have  appealed  to  this  court. 

A  written  suggestion  of  the  disqualifications  of 
the  justices  of  this  court  who  made  the  said  appoint- 
ment of  William  Williamson  as  such  trustee  was 
filed  in  this  court  on  the  2d  day  of  December,  1916, 
wherein  it  is  suggested  that  the  said  justices  "have 
a  pecuniary  interest,  direct  or  indirect,  in  this 
cause."  The  power  of  appointment  delegated  to 
a  majority  of  the  justices  of  this  court  in  and  by 
the  said  provision  of  the  will  aforesaid  is  a  naked 
power  without  reward  or  pecuniary  benefit  to  the 
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justices  or  any  of  them.  For  this  reason  the  sug- 
gestion as  to  the  disqualification  of  the  justices 
appointing  the  said  William  Williamson  to  fill  the 
said  vacancy  was  denied ;  and  it  was  held,  and  is  held, 
that  the  said  justices  are  not  disqualified  from  pre- 
siding at  the  hearing  and  determination  of  this  ap- 
peal. 

The  ground  upon  which  the  learned  Circuit  Judge 
based  his  decision  that  the  appointment  of  William 
Williamson  by  the  justices  of  this  court  was  with- 
out authority  and  void  is  that  at  the  time  of  the 
death  of  the  testatrix  and  prior  thereto  the  Supreme 
Court  of  Hawaii  and  the  justices  thereof  exercised 
original  jurisdiction  in  equity,  and  by  the  rules  of 
law  and  equity  the  court  and  the  justices  thereof 
were  vested  with  the  power  to  fill  vacancies  in  the 
matter  of  trustees  generally;  that  it  was  the  intent 
of  the  testatrix  to  vest  such  power  in  the  court  and 
not  in  the  individuals  who  might  from  time  to  time 
*' chance  to  fill  the  offices  of  a  majority  of  the  jus- 
tices of  the  Supreme  Court,"  and  this  view  has 
been  ably  and  learnedly  insisted  upon  by  counsel  for 
Charles  E.  King.  The  fitness  of  the  trustee  ap- 
pointed is  not  a  matter  for  the  Circuit  Judge  to 
determine,  but  the  power  and  responsibility  of  so 
doing  are  vested  by  the  testatrix  in  the  justices 
[94]  of  this  court,  a  majority  of  whom  must  exer- 
cise such  duty.  It  is  not  contended  that  the  testa- 
trix did  not  have  the  power  of  appointing  the 
original  trustees,  or  that  she  did  not  have  the  power, 
for  the  purpose  of  perpetuating  the  trust  and  carry- 
ing out  the  objects  and  purposes  thereof,  of  pro- 
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viding  in  her  will  the  mode  and  manner  of  filling 
vacancies  among  the  trustees  under  the  will,  or  that 
she  did  not  have  the  power  of  prescribing  what  in- 
dividuals, body  or  tribunal  should  exercise  such 
power,  the  contention  being  that  she  intended  that 
the  judicial  tribunal  exercising  control  over  the 
matters  of  the  trust  should  exercise  the  power  of 
filling  vacancies,  and  that  when,  by  the  judiciary 
act  of  1892,  exclusive  original  jurisdiction  in  equity 
was  vested  in  circuit  judges  sitting  at  chambers, 
the  said  power  passed  from  the  Supreme  Court 
and  justices  thereof  to  the  Circuit  Judges  and  can 
only  be  exercised,  under  a  proper  construction  of 
paragraph  14  of  said  will,  by  the  Circuit  Judge  who, 
presiding  at  chambers  in  equity,  has  jurisdiction  in 
equity.  To  support  this  contention  cases  in  which  it 
is  claimed  that  the  justices  of  the  Supreme  Court 
sitting  in  banco  exercised  original  jurisdiction  are 
cited  as  follows;  Tucker  v.  Est,  of  Metcalf,  3  Haw. 
180;  Davis  v.  Brewer,  3  Haw.  359;  Wei  See  v.  Young 
Sheong,  3  Haw.  489;  In  the  Matter  of  the  Estate  of 
His  Late  Majesty  Lunalilo,  3  Haw.  519;  Unauna  v. 
Armstrong,  3  Haw.  705 ;  Kalakaua  v.  Keaweamahi, 
4  Haw.  577,  and  Kalaeokekoi  v.  Kahele,  4  Haw.  668. 
In  Tucker  v.  Est.  of  Metcalf,  Chief  Justice  Allen, 
as  chancellor,  and  Hartwell,  Justice,  sat  in  an  equity 
case  and  made  an  order  referring  the  cause  to  a 
master  to  state  an  account  in  the  matter  of  the  disso- 
lution of  a  partnership  "with  the  agreement  that 
Hartwell,  J.,  should  sit  with  the  chancellor,  and  their 
decision  be  final."  In  Davis  v.  Brewer,  Wei  See  v. 
Young  Sheong  (see  concurring  opinion  of  Hartwell, 
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J.),  In  the  Matter  of  the  Estate  of  His  Late  Majesty 
Lunalilo,  Unauna  v.  Armstrong,  and  [95]  Kalaeo- 
kekoi  V.  Kahele,  the  hearings  in  the  Supreme  Court 
were  upon  appeal  as  a  careful  inspection  of  the  de- 
cisions will  show,  except  in  the  case  last  mentioned, 
but  the  record  in  this  court  shows  that  in  that  case  a 
demurrer  was  heard  by  Judd,  C.  J.,  as  chancellor, 
and  sustained  by  him  March  23,  1883,  an  appeal 
being  taken  from  his  decision  on  March  24,  1883. 
The  decision  under  this  appeal,  which  is  reported  in 
4  Haw.  66S,  was  filed  April  11,  1883.  By  constitu- 
tional and  statutory  provisions  prior  to  the  judiciary 
act  of  1892  original  jurisdiction  in  equity  was  vested 
in  the  Supreme  Court  and  Circuit  Courts.  Such 
jurisdiction  was  exercised  by  the  chief  justice  as 
chancellor,  the  first  associate  justice  as  vice-chan- 
cellor, and,  subsequent  to  1862,  by  the  second  asso- 
ciate justice,  acting  severally  and  not  jointly,  and 
from  the  decision  of  the  chancellor,  vice-chancellor 
or  second  associate  justice  an  appeal  lay  to  the 
Supreme  Court  in  banco  (Constitution  1852,  Art.  86; 
Constitution  1864,  Art.  68;  Compiled  Laws  1884, 
Sees.  847,  848) .  After  the  act  of  1878  (see  Compiled 
Laws  1884,  p.  389),  and  prior  to  the  judiciary  act  of 
1892,  the  several  justices  of  the  Supreme  Court  sit- 
ting at  chambers,  and  the  several  Circuit  Judges, 
exercised  original  equity  jurisdiction.  A  careful 
examination  of  the  decisions  shows  that  it  was  the 
rule  by  constitution,  statute  and  practice  for  a  single 
justice  to  sit  in  equity  matters,  his  decision  being 
subject  to  appeal  to  the  Supreme  Court  in  banco. 
To  this  rule,  custom  or  practice  there  appears  to 
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have  been  only  two  exceptions,  those  in  the  cases  of 
Tucker  v.  Est.  of  Metcalf,  and  Kalakaua  v.  Keawe- 
amahi,  where,  by  agreement,  the  first  named  cause 
was  submitted  to  the  chancellor  and  Hartwell,  Jr., 
and  in  the  latter  cause  a  demurrer  w^as  heard  in  the 
first  instance  by  the  full  court,  by  consent,  for  the 
purpose  of  expediting  the  decree  in  the  cause  and 
making  the  decision  on  the  demurrer  final,  analogous 
to  reserving  a  question.  The  very  fact  that  in  these 
two  last  cases  named  the  submission  to  more  than 
one  [&0]  justice  was  by  consent  tends  to  show  the 
departure  made  in  these  cases  from  the  usual  prac- 
tice in  equity  matters  wherein  original  jurisdiction 
in  equity  was  exercised  by  a  single  justice  sitting  in 
equity  at  chambers.  This  practice  obtained  at  the 
time  the  will  of  the  testatrix  was  written,  had  ob- 
tained for  many  years  prior  thereto,  and  w^as  in  force 
at  the  time  the  will  was  probated  and  took  effect; 
hence  the  provision  of  the  will  under  consideration 
must  be  construed  as  being  intended  to  vest  and  as 
vesting  in  the  justices  of  this  court  as  individuals, 
and  not  as  a  court,  the  power  of  filling  vacancies 
among  the  trustees.  If  the  authority  to  fill  such 
vacancies  had  been  delegated  to  the  police  magis- 
trate of  Honolulu  it  would  be  evident  that  it  was  not 
in  the  mind  of  the  testatrix  that  the  particular 
Judge  or  court  exercising  equity  jurisdiction  in  other 
matters  touching  the  trust  should  also  have  power  to 
fill  vacancies  in  the  office  of  trustee  under  the  will. 
Inasmuch  as  the  justices  of  the  Supreme  Court  at 
the  time  the  wiU  became  effective  did  not  act  jointly 
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or  as  a  court  in  banco  in  exercising  original  jurisdic- 
tion, but  acted  severally,  it  would  be  extending  the 
terms  of  the  provision  of  the  will  under  considera- 
tion to  hold  that  the  testatrix  intended  by  the  lan- 
guage used  that  when  a  trustee  under  the  will  dies 
or  resigns  the  vacancy  thereby  occasioned  should  be 
filled  by  appointment  made  by  the  particular  court 
exercising  original  equity  jurisdiction  in  other  mat- 
ters pertaining  to  the  trust.  It  is  true  that  the  tes- 
tatrix in  the  will  could  not  delegate  a  judicial  func- 
tion to  any  court ;  that  such  functions  are  created  by 
law  and  not  by  appointment  of  individuals.  But 
the  naked  power  of  appointing  in  succession  the 
trustees  of  the  trust  is  not  of  itself  a  judicial  func- 
tion but  a  power  which  may  be  created  by  the  grantor 
of  a  trust.  If  the  testatrix  had  named  the  chancellor 
as  the  person  to  fill  vacancies  it  might  well  be  con- 
tended that  she  intended  [97]  that  the  Court 
exercising  original  equity  jurisdiction  should  fill 
vacancies  among  the  trustees .  under  her  will,  and, 
consequently,  that  when  the  Chief  Justice  ceased  to 
be  chancellor  and  the  powers  of  the  chancellor  were 
transferred  to  the  Circuit  Judge  sitting  at  chambers 
in  equity,  that  it  was  her  intention  that  the  latter 
should  thereafter  exercise  such  power  of  appoint- 
ment. We  think  the  conclusion  is  reasonable  that 
the  testatrix  in  naming  a  majority  of  the  justices  of 
this  court  intended  that  the  individuals  occupying 
the  of&ces  of  chief  justice  and  associate  justices,  or  a 
majority  of  them,  acting  as  individuals,  should  exer- 
cise the  power  of  appointment,  and  not  the  Supreme 
Court,  and  that  the  language  used  is  merely  descrip- 
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tive  of  the  persons  whom  she  intended  should  exer- 
cise the  power.  This  conclusion  is  the  more 
reasonable  one  when  we  reflect  that  the  testatrix 
must  have  known  of  the  changes  which  occur  from 
time  to  time  in  the  personnel  of  the  justices  of  this 
court. 

Construing  the  provision  in  the  will  of  the  testa- 
trix touching  the  filling  of  vacancies  among  the  trus- 
tees under  the  will  as  we  do  make  it  unnecessary  to 
review  the  many  authorities  to  which  we  have  been 
cited  to  the  effect  that  when  the  judge  of  a  certain 
court  charged  with  the  sole  exercise  of  original  juris- 
diction of  a  particular  subject,  for  instance,  equity 
or  probate,  is  vested  with  the  power  of  filling  vacan- 
cies among  the  trustees  of  a  trust  by  the  instrument 
creating  the  trust,  that  the  grantor  intended  to  vest 
the  court  with  such  power  and  not  the  judge  as  an 
individual  who  presides  over  such  court,  such  author- 
ities not  being  in  point  here.  The  delay  and  confu- 
sion that  have  arisen  in  the  matter  before  us  are 
largely  due  to  the  improper  action  of  the  trustees 
under  the  will  of  the  testatrix  in  petitioning  the  first 
Circuit  Judge,  sitting  at  chambers  in  equity,  to  con- 
firm the  appointment  of  William  Williamson  as 
trustee.  The  will  does  not  provide  that  the  choice 
or  appointment  made  by  the  justices  [98]  of  this 
court  should  be  subject  to  the  approval  or  consent  of 
any  other  officer  or  tribunal.  The  power  of  approval 
implies  the  power  or  right  of  disapproval — the  power 
of  vetoing  the  act  of  the  justices  of  this  court  in 
exercising  the  power  of  appointment — and  such 
veto  power,  if  exercised  as  attempted  by  the  learned 
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Circuit  Judge,  would  necessarily  result  in  defeating 
the  intent  of  the  testatrix  as  expressed  in  the  provi- 
sions of  her  will  under  consideration.  The  only 
proper  petition  to  the  Circuit  Judge  would  be  one 
asking  that  he  name  the  amount  of  the  bond  to  be 
given  by  the  appointee  and  approve  the  same  when 
given. 

The  learned  Circuit  Judge  took  the  view  that  the 
word  ' '  choice ' '  in  the  provision  of  the  will  of  the  tes- 
tatrix under  consideration  is  synonymous  with  and 
means  "nominate,"  and  does  not  mean  "appoint," 
and  he  therefore  concludes  that  the  power  of  approv- 
ing or  rejecting  a  "nomination"  made  by  the  justice 
or  a  majority  of  the  Justices  of  this  court  rests  with 
him.  With  this  view  counsel  for  Charles  E.  King 
does  not  concur,  as  in  the  argument  on  the  appeal  he 
expressed  the  view  that  the  word  "choice"  is  synony- 
mous with  and  means  "appoint,"  and  with  such  view 
we  fully  agree. 

The  decree  appealed  from  is  reversed  and  the  cause 
is  remanded  to  the  Circuit  Judge  sitting  at  chambers 
in  equity  with  instructions  to  dismiss  the  petition 
asking  for  the  approval  of  the  appointment  of  Will- 
iam Williamson  in  succession  to  Samuel  M,  Damon 
resigned,  and  for  such  further  proceedings  as  are 
consistent  with  the  views  herein  expressed. 

P.  R.  BARTLETT  (HOLMES  &  OLSON,  with 

him  on  the  brief) ,  for  the  Trustees. 
E.  C.  PETERS,  for  Charles  E.  King. 

A.  G.  M.  ROBERTSON. 

RALPH  P.  QUARLES. 

JAMES  L.  COKE. 
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[Endorsed]  :  No.  972.  Supreme  Court,  Territory 
of  Hawaii.  October  Term,  1916.  In  the  Matter  of 
the  Estate  of  Bemice  Pauahi  Bishop,  Deceased. 
Opinion.  Filed  February  1,  1917,  at  3:15  o'clock 
P.  M.    J.  A.  Thompson,  Clerk.     [99] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

APPEAL    FROM    CIRCUIT    JUDGE,    FIRST 
CIRCUIT.— No.  972. 

In  the    Matter    of    the    Estate  of   BERNICE   P. 
BISHOP,  Deceased. 

Decision  on  Appeal. 

In  the  above-entitled  cause,  pursuant  to  the  opin- 
ion of  the  above-entitled  court  filed  on  the  first  day 
of  February,  1917,  the  decree  appealed  from  is  re- 
versed, and  the  cause  is  remanded  to  the  Circuit 
Judge  sitting  at  Chambers  in  Equity,  with  instruc- 
tions to  dismiss  the  petition  asking  for  the  approval 
of  the  appointment  of  William  Williamson  in  suc- 
cession to  S.  M.  Damon,  resigned,  and  for  such  fur- 
ther proceedings  as  are  consistent  with  the  views  in 
said  opinion  expressed. 

Dated  Honolulu,  T.  H.,  this  13th  day  of  February, 
1917. 

By  the  Court : 

J.  A.  THOMPSON, 
Clerk,  Supreme  Court,  Territory  of  Hawaii. 

[Endorsed] :  No.  972.  Supreme  Court,  Territory 
of  Hawaii.  October  Term  1916.  In  the  Matter  of 
the  Estate  of  Bernice  P.  Bishop,  Deceased.     Deci- 


William  O.  Smith  et  at.  121 

sion  on  Appeal.     Filed  February  13,  1917,  at  1:45 
P.  M.     J.  A.  Thompson,  Clerk.     [100] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

APPEAL    FROM    CIRCUIT    JUDGE,    FIRST 

CIRCUIT. 

#972. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Motion  for  Entry  of  Decree. 

Comes  now  Chas.  E.  King,  the  appellee  in  the 
above-entitled  motion,  and  respectfully  moves  that 
a  Decree  on  Appeal  be  entered  and  filed  herein,  and 
respectfully  tenders  herewith  a  form  of  decree  on 
appeal  for  that  purpose. 

This  motion  was  based  upon  the  record  of  pro- 
ceedings had  herein  and  the  form  of  decree  submitted 
herewith. 

Dated  at  Honolulu,  T.  H.,  this  14th  day  of  April, 
A.  D.  1917. 

E.  C.  PETERS, 
Attorney  for  Chas.  E.  King.     [101] 


In  the  Supreme  Court  of  the  Territory  of  Hatvaii. 

APPEAL    FROM    CIRCUIT    JUDGE,    FIRST 

CIRCUIT. 

#972. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 
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Decree  on  Appeal. 

This  cause  coming  on  for  hearing  in  this  court, 
and  the  Court  having  considered  the  same  and  heard 
the  argument  of  the  respective  counsel,  and  having 
heretofore,  to  wit,  on  February  1st,  1917,  rendered 
a  written  opinion  herein,  and  a  decision  upon  the 
same  having  been  filed  in  accordance  therewith,  on, 
to  wit,  February  13th,  1917,— 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED :  That  pursuant  to  said  written  opinion  and 
said  decision,  the  decree  and  judgment  of  the  Circuit 
Judge  appealed  from,  is  reversed,  and  the  cause  is 
remanded  to  said  Circuit  Judge  aforesaid,  sitting  at 
Chambers  in  Equity,  with  instructions  to  dismiss 
the  petition  asking  for  the  approval  of  the  appoint- 
ment of  William  Williamson  in  succession  to  S.  M. 
Damon,  resigned,  as  Trustee  under  the  will  of  Ber- 
nice  P.  Bishop,  and  for  such  further  proceedings  as 
are  consistent  with  the  views  expressed  in  said  opin- 
ion and  decree  aforesaid. 

Dated,  Honolulu,  T.  H.,  April ,  1917. 

I  By  the  Court : 


Clerk,  Supreme  Court,  Territory  of  Hawaii. 
Approved : 


Chief  Justice.     [102] 

City  and  County  of  Honolulu, 
Territory  of  Hawaii, — ss. 

I  hereby  certify  that   on,  to  wit,  ,  I  did 

deposit  a  full,  true  and  correct  copy  of  the  foregoing 
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' in  the  United  States  Post  Office  at  Hono- 
lulu, City  and  County  of  Honolulu,  Territory  of 
Hawaii,  inclosed  in  an  envelope  duly  postpaid  and 

addressed  to at  Honolulu  aforesaid,  in  time 

to  reach  such  address  in  due  course  of  mail,  to  wit : 

YONG  SEN. 

[Endorsement]  :  No.  972.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  In  the  Matter  of  the 
Estate  of  Bernice  Pauahi  Bishop,  Deceased.  Mo- 
tion for  Entry  of  Decree  on  Appeal.  Piled  April 
16,  1917,  at  9:40  A.  M.  J.  A.  Thompson,  Clerk. 
[103] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

OCTOBER  TERM,  1916. 
CLERK'S  MINUTES. 
Vol.  5.  Monday,  April  16,  1917. 

Page  265. 

Court  convened  at  10:00  o'clock  A.  M. 

Present  on  the  Bench, 

Hon.  A.  G.  M.    ROBERTSON,  C.  J.,  Hon.    R.  P. 

QUARLES  and  Hon.  J.  L.  COKE,  JJ. 

APPEAL    FROM    CIRCUIT    JUDGE,    FIRST 

CIRCUIT. 
8.  C.  No.  972. 
From  Page  207. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 
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Minutes  of  Court — ^April  16,  1917 — Hearing  Upon 
Motion  of  Charles  E.  King  for  Entry  of  Decree. 

Appearances : 

E.  C.  PETERS,  and  F.  SCHNACK,  for  the 
Motion. 

C.  H.  OLSON,  of  the  Firm  of  HOLMES  & 
OLSON,  and  P.  R.  BARTLETT,  Contra. 
When  the  above-entitled  cause  was  called,  Mr. 
Schnack  stated  to  the  Court  that  a  motion  for  the 
entry  of  a  decree  in  said  cause  has  been  filed,  and 
thereupon  Mr.  Olson  objected  to  the  entry  of  the  de- 
cree at  this  time. 

'  At  the  request  of  the  Court,  Mr.  Schnack  pro- 
ceeded to  read  the  motion  for  the  entry  of  the  decree ; 
he  also  read  a  form  of  a  decree  tendered  with  said 
motion. 

I  The  Court  rendered  its  ruling  denying  the  motion, 
on  the  ground  that  the  case  has  already  been  re- 
manded to  the  lower  court  upon  the  decision  hereto- 
fore filed  following  the  practice  of  the  [104] 
Court  wherein  notice  is  given  the  lower  court. 
i[105] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

No.  972. 

APPEAL    FROM    CIRCUIT    COURT,    FIRST 

CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 
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Petition  on  Appeal. 

The  petitioner  herein,  Charles  E.  King,  deeming 
himself  aggrieved  by  the  decree  entered  February 
13th,  1917,  in  the  Supreme  Court  of  the  Territory  of 
Hawaii,  in  the  above-entitled  matter  and  proceeding, 
does  hereby  appeal  from  the  same  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  prays  that  this  appeal  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit may  be  allowed  in  accordance  with  the  laws  of 
the  United  States  in  that  behalf  made  and  provided, 
and  for  the  reasons  specified  in  the  assignment  of 
errors  herein;  and  that  a  transcript  of  the  record, 
proceedings  and  documentary  exhibits  upon  which 
said  decree  was  made,  duly  authenticated,  may  be 
sent  to  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit;  and,  also,  that  an  order  may 
be  made  by  this  Honorable  Court  fixing  the  amount 
of  the  bond  which  the  said  Charles  E.  King  shall  give 
and  furnish  upon  said  appeal,  and  that  upon  the 
filing  of  such  bond  all  proceedings  in  said  above- 
entitled  cause  in  the  Supreme  Court  of  the  Territory 
of  Hawaii  and  in  the  Circuit  Court  of  the  First 
Judicial  Circuit  of  said  Territory,  be  suspended  and 
stayed,  until  the  determination  of  this  appeal  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

And  in  this  behalf,  your  petitioner  Charles  E. 
King,  [106]  shows  that  said  decree  was  rendered 
in  equity  and  that  the  amount  involved,  exclusive  of 
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costs,  exceeds  the  sum  of  $5,000.00. 

Dated  this  27th  day  of  April,  A.  D.  1917. 

CHARLES  E.  KING, 
Petitioner. 
E.  C.  PETERS, 

By  F.  SCHNACK, 

Attorney  for  Petitioner. 

United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

Charles  E.  King,  being  first  duly  sworn,  on  oath 
deposes  and  says : 

That  he  is  the  petitioner  named  in  the  foregoing 
petition;  that  he  has  read  said  petition  and  knows 
the  contents  thereof,  and  that  the  matters  and  things 
therein  set  forth  are  true  of  his  own  knowledge ;  and, 
further,  that  the  amount  involved  in  said  cause,  ex- 
clusive of  costs,  exceeds  the  sum  of  $5,000.00. 

CHARLES  E.  KING. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  April,  A.  D.  1917. 

[Notarial  Seal]  F.  SCHNACK, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

[Endorsement] :  No.  972.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  In  the  Matter  of  the 
Estate  of  Bernice  Pauahi  Bishop,  Deceased.  Peti- 
tion on  Appeal.  Filed  April  27,  1917,  at  3 :05  P.  M. 
J.  A.  Thompson,  Clerk.  E.  C.  Peters,  Esq.,  Attor- 
ney for  Appellant.     [107] 
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In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

No.  972. 

APPEAL    FROM    CIRCUIT    COURT,    FIRST 

CIRCUIT. 

In  the    Matter  of    the    Estate  of    BERNICE    P. 
BISHOP,  Deceased. 

Assignment  of  Errors. 

Comes  now  Charles  E.  King,  appellant  herein, 
and  says  that  in  the  record,  opinion  and  decision, 
decree  and  proceedings  in  the  above-entitled  matter, 
in  the  above-entitled  court,  there  is  manifest  and 
material  error,  and  appellant  herein  now  makes, 
files  and  presents  the  following  assignment  of  errors 
upon  which  he  relies,  as  follows,  to  wit : 

I. 

That  the  Court  erred  in  holding  and  deciding  that, 
as  constituted,  it  was  not  disqualified  from  sitting 
upon  the  appeal  herein. 

II. 

That  the  Court  erred  in  not  holding  and  deciding 
that  the  Honorable  the  Associate  Justice  RALPH 
P.  QUARi^ELS,  and  the  Honorable  the  Chief  Jus- 
tice A.  G.  M.  ROBERTSON,  were,  and  each  of  them 
was,  pecuniarily  interested  in  the  issue  of  this  case, 
and  under  the  provisions  of  Section  84  of  the  Or- 
ganic Act  were,  and  each  of  them  was,  disqualified 
from  sitting  as  members  of  the  Supreme  Court  upon 

appeal  herein. 

III. 

^    That  the  Court  erred  in  holding  and  deciding  that 
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under  the  fourteenth  article  of  the  will  of  Bernice 
Pauahi  Bishop,  deceased,  the  power  of  filling  vacan- 
cies among  the  trustees  under  [108]  the  will  and 
of  the  estate  of  said  decedent  was  reposed  in  a 
majority  of  the  justices  of  the  Supreme  Court  act- 
ing as  individuals. 

IV. 

That  the  Court  erred  in  not  holding  and  deciding 
that  under  the  fourteenth  article  of  the  will  of  Ber- 
nice Pauahi  Bishop,  deceased,  as  the  law  at  the  time 
of  the  death  of  the  testatrix  then  existed,  the  power 
of  filling  vacancies  among  the  trustees  under  the 
will  of  the  estate  of  said  decedent  was  reposed  in  the 
Supreme  Court. 

V. 

That  the  Court  erred  in  not  holding  and  deciding 
that  under  the  fourteenth  article  of  the  will  of  Ber- 
nice Pauahi  Bishop,  deceased,  as  the  law  at  the  time 
of  the  death  of  the  testatrix  then  existed,  the  power 
of  filling  vacancies  among  the  trustees  under  the  will 
and  of  the  estate  of  said  decedent  was  reposed  in 
the  Supreme  Court  of  the  Territory  of  Hawaii,  and 
that  on  passage  of  the  Judiciary  Act  of  1892  (Chap- 
ter 57,  S.  L.  1892),  as  amended,  this  power  was  re- 
posed in  the  Circuit  Courts  at  Chambers,  and  at  the 
time  of  filling  the  vacancy  caused  by  the  resignation 
of  one  of  the  trustees,  S.  M.  Damon,  Esq.,  reposed  in 
the  Circuit  Court  of  the  First  Circuit  at  Chambers. 

VI. 

That  the  Court  erred  in  not  holding  and  deciding 
that  at  best,  in  the  absence  of  an  absolute  delegation 
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of  the  power  of  appointment  upon  the  Court  as  such, 
a  majority  of  the  Justices  of  the  Supreme  Court 
had  merely  the  power  of  nomination,  and  that  the 
power  of  appointment  under  the  fourteenth  article 
of  the  will  of  Bernice  Pauahi  Bishop,  deceased  to 
the  office  of  trustee  under  the  will  and  of  the  estate 
of  said  decedent,  w^as  [109]  at  the  time  of  the 
filling  of  the  vacancy  herein  in  succession  to  S.  M. 
Damon,  Esq.,  resigned,  vested  in  the  Circuit  Court 
of  the  First  Circuit  at  Chambers. 

VII. 

That  the  Court  erred  in  holding  and  deciding  that 
the  decree  of  the  Circuit  Judge  appealed  from,  be 
reversed,  and  the  cause  remanded  to  said  Circuit 
Judge  sitting  at  Chambers  in  Equity,  with  instruc- 
tions to  dismiss  the  petition  asking  for  the  approval 
of  the  appointment  of  William  Williamson  in  suc- 
cession to  S.  M.  Damon,  Esq.,  resigned,  as  trustee 
under  the  will  of  Bernice  P^  Bishop,  deceased,  and 
for  such  further  proceedings  as  were  consistent  with 
the  views  expressed  in  the  opinion  and  decree  of  said 
Court. 

VIII. 

That  the  Court  erred  in  entering  its  decree  herein 
dated  Februaiy  13th,  1917,  ordering,  adjudging  and 
decreeing  that  the  decree  of  the  Circuit  Judge  ap- 
pealed from  be  reversed,  and  the  cause  remanded  to 
said  Circuit  Judge  sitting  at  Chambers  in  Equity, 
with  instructions  to  dismiss  the  petition  asking  for 
the  approval  of  the  appointment  of  William  Will- 
iamson in  succession  to  S.  M.  Damon,  Esq.,  resigned, 
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as  trustee  under  the  will  of  Bernice  P.  Bishop,  de- 
ceased, and  for  such  further  proceedings  as  were 
consistent  with  the  views  expressed  in  the  opinion  of 
said  Court. 

IX. 
That  the  Court  erred  in  not  affirming  the  decree 
of  the  Circuit  Judge  appealed  from. 

WHEREFORE,  and  in  order  that  the  foregoing 
Assignment  of  Errors  may  be  and  appear  of  record, 
the  said  appellant  herein     [110]     files  and  presents 
the  same  to  the  said  court  and  prays  that  such  dis- 
position may  be  made  thereof  as  may  be  in  accord- 
ance with  law.     And  said  appellant  herein  prays  a 
reversal  of   the  above-mentioned  decree  heretofore 
made  and  entered  by  said  Court  and  appealed  from. 
CHARLES  E.  KING,  Appellant. 
By  E.  C.  PETERS, 
By  F.  SCHNACK, 
His  Attorney. 
Service  of  the  foregoing  Assignment  of  Errors  is 
hereby  admitted  this  27th  day  of  April,  A.  D.  1917. 

HOLMES  &  OLSON, 
Attorneys  for  A.  F.  Judd,  E.  Faxon  Bishop,  W.  O. 
Smith,  and  Alfred  W.  Carter,  Trustees  Under 
1        the  Will  and  of  the  Estate  of  Bernice  P.  Bishop, 
Deceased.     [Ill] 

[Endorsed] :  No.  972.  In  the  Supreme  Court  of 
the  Territory  of  Hawaii.  In  the  Matter  of  the  Es- 
tate of  Bernice  Pauahi  Bishop,  Deceased.  Assign- 
ment of  Errors.  Filed  April  27,  1917,  at  3 :05  P.  M. 
J.  A.  Thompson,  Clerk.     [112] 
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In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

No.  972. 

APPEAL    FROM     CIRCUIT     COURT, 
FIRST  CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Supersedeas  and  Cost  Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Charles  E.  King,  of  Honolulu^  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  as  prin- 
cipal, and  Edmund  Stiles,  of  the  same  place,  as 
surety,  are  held  and  firmly  bound  unto  William  0. 
Smith,  E.  Faxon  Bishop,  Albert  F.  Judd  and  Al- 
fred W.  Carter,  as  trustees  under  the  will  and  of 
the  estate  of  Bernice  Pauahi  Bishop,  deceased,  in 
the  full  and  just  sum  of  FIVE  HUNDRED 
($500.00)  DOLLARS,  for  the  payment  of  which,, 
well  and  truly  to  be  made,  we  do  hereby  bind  our- 
selves, our  and  each  of  our  respective  heirs,  execu- 
tors and  administrators,  firmly  by  these  presents. 

THE  CONDITION  OF  THIS  OBLIGATION  IS 
AS  FOLLOWS: 

WHEREAS,  in  the  above-entitled  cause  and 
court,  an  appeal  from  the  decree  heretofore  therein 
rendered  has  been  taken  and  allowed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  a  supersedeas  issued  therein: 

NOW,  THEREFORE,  shall  the  above  bounden 
principal  prosecute  his  said  appeal  to  effect  and 
conclusion,  and  answer  all  damages  and  costs  if  he 
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fails  to  make  good  his  plea,  then  the  above  obliga- 
tion shall  be  null  and  void,  otherwise  to  remain  in 
full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  above  named 
principal  and  surety  [113]  have  hereunto  set 
their  hands  and  seals,  this  27th  day  of  April,  A.  D. 
1917. 

CHARLES  E.  EJNG,     (Seal) 

Principal. 
EDMUND  STILES,       (Seal) 

Surety. 
United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

Edmund  Stales,  being  first  duly  sworn,  on  oath 

deposes  and  says :  That  he  is  a  resident  of  Honolulu, 

City  and  County  of  Honolulu,  Territory  of  Hawaii, 

and  is  worth  double  the  amount  of  the  penalty  in 

the   foregoing   bond   in   property   located   in   said 

Honolulu   aforesaid,   not    exempt   from   execution, 

over  and  above  all  debts  and  liabilities. 

EDMUND  STILES. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  April,  A.  D.  1917. 

[Notarial  Seal]  F.  SCHNACK, 

Notary  PubUc,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
Approved  as  to  form  and  sufficiency  of  surety. 
[Supreme  Court  Seal] 

A.  G.  M.  ROBERTSON, 
Chief  Justice,  Supreme  Court  of  the  Territory  of 
Hawaii.     [114] 
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[Endorsement] :  No.  972.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  In  the  Matter  of  the 
Estate  of  Bemice  Pauahi  Bishop,  Deceased. 
Supersedeas  and  Cost  Bond  on  Appeal.  Filed 
April  27,  1917,  at  3:05  P.  M.  J.  A.  Thompson, 
Clerk.  E.  C.  Peters,  Esq.  Attorney  for  Appellant. 
[115] 


In  the  Supreme  Court  of  the  Territory  of  Hanvaii. 

No.  972. 

APPEAL     FROM     CIRCUIT    COURT, 
FIRST  CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Order  Allowing  Appeal  and  Fixing  Amount  of 

Bond. 

Upon  reading  and  filing  the  petition  and  assign^ 
ment  of  errors  presented  to  this  court  by  Charles 
E.  King,  in  which  he  prays  that  an  appeal  may  be 
allowed  him  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  from  the  decree  of 
this  court  entered  on  the  13th  day  of  February,  1917, 
in  the  above-entitled  matter  and  proceeding, 
wherein  it  is  alleged  manifest  error  hath  occurred; 
and  in  order  that  said  error,  if  any  there  be,  may 
be  speedily  corrected  and  justice  done  in  the  prem- 
ises: 

IT  IS  ORDERED  that  the  said  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  be,  and  the  same  is,  hereby  allowed. 
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and  said  petitioner  is  ordered  to  file  with  the  clerk 
of  this  court,  an  approval  bond  in  the  sum  of  $500, 
conditioned  that  he  will  prosecute  said  appeal  to 
conclusion,  and  effect  and  answer  all  damages  and 
costs  if  he  fails  to  make  good  his  said  plea  and  ap- 
peal. 

AND  IT  IS  FURTHER  ORDERED  that  upon 
the  filing  of  such  bond,  all  further  proceedings  in 
the  above-entitled  cause,  in  this  court  and  in  the 
Circuit  Court  of  the  First  Judicial  Circuit  of  the 
Territory  of  Hawaii,  shall  be  suspended  and  stayed 
until  [116]  the  determination  and  conclusion  of 
the  said  appeal  aforesaid  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  this  27th  day  of  April,  A.  D.  1917. 

[Seal]  A.  G.  M.  ROBERTSON, 

Chief  Justice,  Supreme  Court  of  the  Territory  of 
Hawaii.     [117] 

[Endorsed]:  No.  972.  In  the  Supreme  Court  of 
the  Territory  of  Hawaii.  In  the  Matter  of  the  Es- 
tate of  Bemice  Pauahi  Bishop,  Deceased.  Order 
Allowing  Appeal  and  Fixing  Amount  of  Bond. 
Filed  April  27, 1917,  at  3 :05  P.  M.  J.  A.  Thompson, 
Clerk.     [118] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

No.  972. 

APPEAL    FROM    CIRCUIT    COURT, 
FIRST  CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 
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Citation. 

The  United  States  of  America, — ss. 
The  President  of  the  United  States  of   America; 
To  William  0.  Smith,  E.  Faxon  Bishop,  Albert 
F.  Judd  and  Alfred  W.  Carter,  as  Trustees  Un- 
der the  Will  and  of  the  Estate  of  Bemice  Pauahi 
Bishop,  Deceased,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
to  appear  before  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  within  thirty  (30) 
days  from  the  date  of  this  citation,  pursuant  to  an 
appeal  filed  in  the  office  of  the  clerk  of  the  Supreme 
Court  of  the  Territory  of  Hawaii,  in  the  above- 
entitled  cause  and  matter,  to  show  cause,  if  any 
there  be,  why  the  decree  entered,  docketed,  filed  and 
made  in  the  Supreme  Court  of  the  Territory  of 
Hawaii,  on  to  wit,  the  13th  day  of  February,  1917,  in 
the   above-entitled  matter,    wherein  it   is   alleged 
manifest  error  hath  happened,  should  not  be  cor- 
rected,  and  why  speedy  justice  sjiould  not  be  done 
to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  27th  day  of 
April,  A.  D.  1917. 

[Seal]  A.  G.  M.  ROBERTSON, 

Chief  Justice,  Supreme  Court  of  the  Territory  of 
Hawaii. 
Service  of  the  foregoing  admitted  this  27th  day  of 

April,  1917. 

HOLMES  &  OLSON, 

Attys.  for  Trustees,  B.  P.  Bishop  Estate.     [119] 
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[Endorsed] :  No.  972.  In  the  Supreme  Court  of 
the  Territory  of  Hawaii.  In  the  Matter  of  the  Es- 
tate of  Bernice  Pauahi  Bishop,  Deceased.  Cita- 
tion. Filed  and  issued  for  service  this  27th  day  of 
April,  1917,  at  3:05  P.  M.  J.  A.  Thompson,  Clerk. 
Returned  April  28,  1917  at  12:15  P.  M.  J.  A. 
Thompson,  Clerk.     [120] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii, 

No.  972. 

APPEAL     FROM     CIRCUIT    JUDGE, 
FIRST  CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Praecipe  for  Transcript. 
To  JAMES  A.  THOMPSON,  Esquire,  Clerk  of  the 
Supreme  Court  of  the  Territory  of  Hawaii: 
You  will  please  prepare  a  transcript  of  the  record 
in  this,  the  above-entitled  cause,  to  be  filed  in  the 
office  of  the  Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  under  the  appeal 
heretofore  issued  by  said  court  and  include  in  said 
transcript    the    following    pleadings,    proceedings, 
opinions,  judgments,  exhibits  and  papers  on  file  in 
said  cause,  to  wit : 
1.     Copy  petition  for  allowance  of  resignation  of 
S.  M.  Damon  as  Trustee. 
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2.  Copy  resignation  of  S.  D.  Damon— Plaintiff's 

Exhibit  ''A"  and  affidavit  of  Wm.  WilUam- 
son  regarding  his  residence  and  religion. 

3.  Copy  of  appointment  of  William  Williamson 

as  trustee  by  justices  of  the  Supreme  Court. 

4.  Communication  by  trustees  under  the  Will  and 

of  the  Estate  of  B.  P.  Bishop,  deceased,  ad- 
dressed to  justices  of  the  Supreme  Court, 
asking  the  appointment  of  William  William- 
son in  place  of  S.  M.  Damon.     [121] 

5.  Copy  petition  for  confirmation  of  appointment 

of  new  trustee. 

6.  Copy  decree  of  Hon.  C.  W.  Ashford,  dated  June 

9,  1916. 

7.  Copy  opinion  and  decree  of  Hon.  C.  W.  Ash- 

ford, dated  July  29,  1916. 

8.  Copy  opinion  and  decree  of  Hon.  C.  W.  Ash- 

ford, dated  Aug.  3,  1916. 

9.  Copy  notice  of  appeal  and  appeal,  dated  Aug. 

3,  1916. 

10.  Copy  of  certificate  of  proof  of  will. 

11.  Copy  Will    of   B.  P.  Bishop,  deceased,  dated 
Oct.  31,  1883. 

12.  Copy   1st   codicil  to  will  of  B.  P,  Bishop,  de- 

ceased, dated  Oct.  4,  1884. 

13.  Copy  of  certificate  of  proof  of  will,  dated  De- 

cember 2,  1884. 

14.  Copy  second  codicil  to  will  dated  Oct.  9,  1884. 

15.  Copy  original  transcript  of  testimony. 

16.  Copy  suggestion  of  disqualification  of  justices 

of  Supreme  Court. 
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17.  Copy  of  opinion  of  Supreme  Court  of  Hawaii, 

dated  Feb.  1,  1917. 

18.  Copy  of  decision  of  Supreme  Court  of  Hawaii 

on  appeal,  dated  Feb.  13,  1917. 

19.  Copy  of  decree  of  Supreme  Court  of  Territory 

of  Hawaii  on  appeal  with  minutes  of  clerk 
showing  refusal  to  enter  same. 

20.  Copy  of  assignment  of  errors. 

21.  Copy    of   order   allowing   appeal    and   fixing 

amount  of  bond. 

22.  Copy  of  supersedeas  and  cost  bond  on  appeal. 

23.  Copy  of  citation  on  appeal  and  return  of  ser- 

vice. 

24.  Copy  of  praecipe  for  transcript. 

Dated  Honolulu,  T.  H.,  this  27th  day  of  April, 
A.  D.  1917. 

CHARLES  E.  KING, 

Appellant. 
By  E.  C.  PETERS, 
His  Attorney.     [122] 

[Endorsement] :  No.  972.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  In  the  Matter  of  the 
Estate  of  Bernice  Pauahi  Bishop,  Deceased.  Prae- 
cipe. E.  C.  Peters,  Attorney  for  Charles  E.  King. 
Filed  April  30,  1917,  at  12:25  P.  M.  J.  A.  Thomp- 
son, Clerk.     [123} 
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In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

No.  972. 

APPEAL  FROM  CIRCUIT  JUDGE, 
FIRST  CIRCUIT. 

In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Amended  Praecipe  for  Transcript. 
To  JAMES  A.  THOMPSON,  Esquire,  Clerk  of  the 
Supreme  Court  of  the  Territory  of  Hawaii : 
You  will  please  prepare  a  transcript  of  the  record 
in  this,  the  above-entitled  cause,  to  be  filed  in  the 
office  of  the  Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  under  the  appeal 
heretofore  issued  by  said  court,  and  include  in  said 
transcript  the  following  pleadings,  proceedings, 
opinions,  judgments,  exhibits  and  papers  on  file  in 
said  cause,  to  wit: 

1.  Copy  petition  for  allowance  -of  resignation  of 

S.  M.  Damon  as  trustee. 

2.  Copy  resignation  of  S.  M.  Damon — Plaintiff's 

Exhibit  "A"  and  affidavit  of  Wm.  Wilham- 
son  regarding  his  residence  and  religion. 

3.  Copy  of  appointment  of  William  Williamson  as 

trustee  by  justices  of  the  Supreme  Court. 

4.  Communication  by  trustees  under  the  Will  and 

of  the  Estate  of  B.  P.  Bishop,  deceased,  ad- 
dressed to  justices  of  the  Supreme  Court,  ask- 
ing the  appointment  of  William  Williamson 
in  place  of  S.  M.  Damon.     [124] 
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5.  Copy  petition  for  conformation  of  appointment 

of  new  trustee. 

6.  Copy  decree   of  Hon.    C.   W.   AsMord,  dated 

June  9,  1916. 

7.  Copy  opinion  and  decision  of  Hon.  C.  W.  Ash- 

ford,  dated  July  29,  1916. 

8.  Copy  decree  of  Hon.  C.  W.  Ashford,  dated  Aug. 

3,  1916. 

9.  Copy  notice  of  appeal  and  appeal,  dated  Aug. 

3,  1916. 

10.  Copy  of  certificate  of  proof  of  will. 

11.  Copy  will  of  B.  P.  Bishop,  deceased,  dated  Oct. 

31,  1883. 

12.  Copy  1st  codicil  to  will  of  B.  P.  Bishop,  de- 

ceased, dated  Oct.  4, 1884. 

13.  Copy  of  certificate  of  proof  of  will,  dated  De- 

cember 2,  1884. 

14.  Copy  second  codicil  to  will,  dated  Oct.  9,  1884. 

15.  Copy  original  transcript  of  testimony. 

16.  Copy  suggestion  of  disqualification  of  justices 

of  Supreme  Court. 

17.  Copy  of  opinion  of  Supreme  Court  of  Hawaii, 

dated  Feb.  1,  1917. 

18.  Copy  of  decision  of  Supreme  Court  of  Hawaii 

on  appeal,  dated  Feb.  13,  1917. 

19.  Copy  of  motion  for  entry  of  decree  and  form 

of  decree  with  minutes  of  clerk  showing  re- 
fusal to  enter  same. 

20.  Copy  petition  on  appeal. 

21.  Copy  of  assignment  of  errors. 

22.  Copy  of    order    allowing    appeal    and    fixing 

amount  of  bond. 
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23.  Copy  of  supersedeas  and  cost  bond  on  appeal. 

24.  Copy  of  citation  on  appeal  and  return  of  ser- 

vice. 

25.  Copy  of  praecipe  for  transcript. 

26.  Copy  of  amended  praecipe  for  transcript.  [125] 
Dated  at  Honolulu,  T.  H.,  this  2d  day  of  May, 

A.  D. 1917. 

CHARLES  E.  KING, 

Appellant. 
By  E.  C.  PETERS, 
By  P.  SCHNACK, 
His  Attorney. 

[Endorsement]:  No.  972.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  In  the  Matter  of 
the  Estate  of  Bernice  Pauahi  Bishop,  Deceased. 
Amended  Praecipe  for  Transcript.  Filed  May  2, 
1917,  at  4:15  P.  M.  J.  A.  Thompson,  Clerk.  E.  C. 
Peters,  Attorney  for  Charles  E.  King.     [126] 


In  the  Supreme  Court  of  the  ^Territory  of  Hawaii. 

OCTOBER  TERM,  1916. 

APPEAL  FROM  CIRCUIT  JUDGE, 
FIRST  CIRCUIT. 
In  the  Matter  of  the  Estate  of  BERNICE  PAUAHI 
BISHOP,  Deceased. 

Certificate  of  Clerk  to  Transcript  of  Record. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

I,  James  A.  Thompson,   Clerk  of  the  Supreme 
Court  of  the  Territory  of  Hawaii,  by  virtue  of  the 
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petition  on  appeal  herein  filed  a  copy  whereof  is 
attached  to  the  foregoing  transcript  of  record,  being 
pages  106  to  107,  both  inclusive,  and  in  pursuance 
to  the  Amended  Praecipe  to  me  directed,  a  copy 
whereof  is  hereto  attached,  being  pages  124  to  126, 
both  inclusive,  DO  HEREBY  TRANSMIT  to  the 
Honorable  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  the  foregoing  transcript  of  rec- 
ord, being  pages  1  to  105,  both  inclusive,  pages  113 
to  115,  both  inclusive,  and  pages  121  to  123,  both  in- 
clusive, AND  DO  HEREBY  CERTIFY  that  the 
same  to  be  full,  true  and  correct  copies  of  the  plead- 
ings, record,  proceedings,  minutes,  opinion  and  de- 
cree which  are  on  file  and  of  record  in  the  office  of 
the  Clerk  of  the  Supreme  Court  of  the  Territory  of 
Hawaii,  in  a  cause  entitled  *'In  the  Matter  of  the 
Estate  of  Bemice  Pauahi  Bishop,  Deceased"  (Num- 
ber 972). 

I  DO  FURTHER  CERTIFY  that  the  original 
Assignment  of  Errors,  and  admission  of  service  of 
copy  thereof  by  Messrs.  Holmes  &  Olson,  attorneys 
for  the  appellees,  being  pages  108  to  112,  both  inclu- 
sive, the  original  Order  Allowing  Appeal  and  Fixing 
Amount  of  [127]  Bond,  being  pages  116  to  118, 
both  inclusive,  and  the  original  Citation  and  admis- 
sion of  service  of  copy  thereof  by  Messrs.  Holmes 
&  Olson,  attorneys  for  the  appellees,  being  pages 
119  to  120,  both  inclusive,  of  the  foregoing  tran- 
script are  herewith  returned. 

I  ALSO  CERTIFY  that  the  cost  of  the  foregoing 
transcript  of  record  is  $33,  and  that  said  amount  has 
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been  paid  by  tbe  appellant  herein,  through  his  at- 
torney. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  Seal  of  the  Supreme  Court 
of  the  Territory  of  Hawaii,  at  Honolulu,  City  and 
County  of  Honolulu,  this  7th  day  of  May,  A.  D.  1917. 

[Seal]  JAMES  A.  THOMPSON, 

Clerk  Supreme  Court,  Territory  of  Hawaii.     [128] 


[Endorsed]:  No.  3O0O.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  In  the 
Matter  of  the  Estate  of  Bemice  Pauahi  Bishop,  De- 
ceased. Charles  E.  King,  Appellant,  vs.  William  0. 
Smith,  E.  Faxon  Bishop,  Albert  F.  Judd  and  Alfred 
W.  Carter,  as  Trustees  Under  the  Will  and  of  the 
Estate  of  Bernice  Pauahi  Bishop,  Deceased,  Appel- 
lees. Transcript  of  Record.  Upon  Appeal  from 
the  Supreme  Court  of  the  Territory  of  Hawaii. 
Filed  May  16, 1917. 

F.  t).  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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STATEMENT    OF    FACTS 

Bernice  Pauahi  Bishop  died  testate  in  Honolulu 
on  October  16,  1884,  leaving  a  last  will  and  testament, 
including  two  codicils,  which  was  admitted  to  probate 
December  2,  1884,  in  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii,  which  court  at  that  time  had  jurisdic- 
tion of  probate  and  equity  matters. 

In  the  said  will  the  said  Bernice  Pauahi  Bishop, 
after  making  a  number  of  devises  and  bequests,  devised 
the  residue  of  her  estate  to  five  trustees  therein  ap- 
pointed, and  directed  that  they  use  the  said  residue  in 
the  erection  and  maintenance  in  the  Hawaiian  Islands 
of  certain  schools  to  be  called  the  Kamehameha 
Schools. 

The  trustees  are  given  considerable  discretion  and 
power  in  the  matter  of  selling,  investing  and  reinvest- 
ing, and  so  on,  the  estate,  it  being  provided  that  a 
portion  of  the  income  for  each  year  be  devoted  to  the 
support  and  education  of  orphans  and  others  in  indi- 
gent circumstances,  giving  the  preference  to  Hawaiians 
of  pure  and  part  aboriginal  blood. 

In  and  by  the  fourteenth  paragraph  of  her  will 
Mrs.  Bishop  appointed  her  husband  Charles  R.  Bishop, 
Samuel  M.  Damon,  Charles  M.  Hyde,  Charles  M. 
Cooke  and  William  O.  Smith,  all  of  Honolulu,  "to  be 
her  trustees  to  carry  into  effect  the  trust"  specified  in 
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the  will,  the  said  paragraph  containing  this   further 
provision : 

"I  further  direct  that  the  number  of  my 
trustees  shall  be  kept  at  five;  and  that  vacan- 
cies shall  be  filled  by  the  choice  of  the  ma- 
jority of  the  Justices  of  the  Supreme  Court, 
the  selection  to  be  made  from  persons  of  the 
Protestant  religion." 
Vacancies  have  occurred  from  time  to  time  in  the 
personnel  of  the  board  of  trustees.     On  June  9,  1916, 
the  written  resignation   of  Samuel   M.   Damon   as  a 
trustee  was  presented  to  the  First  Judge  of  the  Circuit 
Court  of  the  First  Judicial  Circuit  of  the  Territory  of 
Hawaii,  who  at  chambers  exercises  original  jurisdiction 
in  equity  and  who  has  original  jurisdiction  of  the  trust 
created  by  said  will.     The  resignation  was  accepted, 
and  on  the  same  day  a  request  was  presented  to  the 
Justices  of  the   Supreme  Court  of  the  Territory  of 
Hawaii,  calling  to  their  attention  the  resignation  of  the 
said  Samuel  M.  Damon  as  trustee  and  asking  for  the 
appointment  of  a  new  trustee  in  his  place. 

William  Williamson  was  appointed  by  the  said 
Justices  to  fill  the  vacancy.  Thereupon  and  thereafter 
on  the  same  day,  the  trustees  presented  to  the  First 
Judge  of  the  First  Circuit  Court  aforementioned,  a 
petition  setting  forth  the  facts  of  the  vacancy,  the 
appointment  of  William  Williamson  by  the  Justices  of 
the  Supreme  Court,  that  William  Williamson  "is  a 
person  of  the  Protestant  religion,"   and   prayed  that 
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his  appointment  as  such  trustee  be  confirmed  by  the 
said  First  Circuit  Judge.  A  hearing  of  the  said  peti- 
tion was  immediately  had  when  certain  evidence  touch- 
ing the  qualifications  and  fitness  of  the  said  William 
Williamson  as  such  trustee  was  introduced.  Thereafter 
and  on  the  29th  day  of  July,  1916,  the  said  Circuit 
Judge  in  an  "Opinion  and  Decision"  decided  that  the 
appointment  of  the  said  William  Williamson  as  afore- 
said was  without  authority,  null  and  void,  and  he 
further  made  an  order  appointing  Charles  E.  King  as 
trustee  to  fill  the  vacancy  created  by  the  resignation  of 
Samuel  M.  Damon  as  aforesaid  and  fixed  his  bond  in 
the  sum  of  $20,000.00. 

On  August  3,  1916,  a  decree  was  signed  and  filed 
by  the  said  Circuit  Judge  in  conformity  with  his  said 
opinion.  From  this  the  remaining  trustees  appealed  to 
the  Supreme  Court  of  the  Territory  of  Hawaii,  which 
said  Supreme  Court  on  the  1st  day  of  February,  1917, 
rendered  its  opinion  followed  by  a  decision  filed  on 
the  13th  day  of  February,  1917,  in  which  it  reversed 
the  decree  of  the  said  Circuit  Judge  appealed  from. 

From  this  opinion  and  the  decision  entered  thereon 
the  present  appeal  has  been  taken  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
the  question  now  is  as  to  the  correctness  of  the  ruling 
of  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Previous  to  the  hearing  of  the  appeal  in  the  Su- 
preme Court  of  the  Territory  of  Hawaii,  a  suggestion 
of  the  disqualification   of  the   Chief  Justice   and  of 
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Associate  Justice  Quarles,  because  of  pecuniary  inter- 
est, was  filed,  the  Court  deciding  that  neither  of  the 
members  named  was  pecuniarily  interested  in  the 
cause. 

BRIEF  OF  ARGUMENT  ON 
DISQUALIFICATION. 

Section  84  of  the  Organic  Act  of  the  Territory  of 
Hawaii  provides:  'That  no  person  shall  sit  as  a  judge 
or  juror  in  any  case  in  which  his  relative  by  affinity 
or  by  consanguinity  within  the  third  degree  is  inter- 
ested, either  as  a  plaintiff  or  defendant,  or  in  the  issue 
of  which  the  said  judge  or  juror  has,  either  directly  or 
through  such  relative,  any  pecuniary  interest;  nor  shall 
any  person  sit  as  a  judge  in  any  case  in  which  he  has 
been  of  counsel  or  on  an  appeal  from  any  decision  or 
judgment  rendered  by  him,  and  the  legislature  of  the 
Territory  may  add  other  causes  of  disqualification  to 
these  herein  enumerated." 

1  A.  By  Section  84  of  the  Organic  Act  of  the  Ter- 
ritory of  Hawaii,  ''pecuniary  interest'',  direct  or  indi- 
rect, is  a  judicial  disqualification. 

The  disqualifying  interest  may  be  indirect  as  well 
as  direct.  And  the  judge  may  be  disqualified  even 
though  not  a  party  to  the  proceeding. 

1  B.  The  justices  of  the  Supreme  Court  of  the 
Territory  of  Hawaii  claim  to  he  donees  of  a  power  of 
appointing  trustees  under  the  provisions  of  the  trust 
created  by  the  will  of  Bernice  Pauahi  Bishop,  the  legal- 
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ity  of  the  exercise  of  which  is  the  direct  subject  of  con- 
troversy in  this  case. 

The  action  of  the  several  justices  of  this  court  in 
appointing  William  Williamson,  Trustee  under  the  will 
and  of  the  estate  of  Bernice  Pauahi  Bishop,  deceased, 
in  place  of  and  in  succession  to  Samuel  M.  Damon, 
resigned,  was  in  the  pretended  exercise  of  the  power  of 
appointing  new  trustees  under  the  fourteenth  clause 
of  the  will  of  said  decedent.  And  the  only  point  in- 
volved in  this  proceeding  is  the  legality  of  the  appoint- 
ment of  Mr.  Williamson. 

This  claim  of  pov/er  is  a  "personal"  as  well  as  a 
"property"  interest.  And  is  a  disqualifying  interest 
under  the  provisions  of  the  Organic  Act. 

1  C.  ''Pecuniary  interest''  means  ''personal  inter- 
est or  "property  interest  and  an  "interest  affecting 
individual  rights'' 

The  words  "interest"  and  "pecuniary  interest"  are 
used  interchangeably  in  the  statutes  of  the  several 
states  fixing  disqualifications  of  judges.  Section  84 
of  the  Organic  Act  would  be  just  as  potent  if  it  simply 
made  "interest"  of  the  judge  a  disqualification.  An 
examination  of  the  authorities  indicates  that  "pecuniary 
interest"  or  "interest"  involves  "individual  rights"  as 
well  as  "pecuniary"  or  "property"  interest. 

In  Clyma  vs.  Kennedy,  64  Conn.  310,  42  A.  S.  R. 
195,  Statute  of  Conn.,  disqualified  for  "interest",  the 
court  said:  "He  had  no  pecuniary  interest  in  the  sub- 
ject matter  of  the  action.     It  was  not  his  own  cause." 
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In  Mississippi,  a  judge  is  disqualified  when  "inter- 
ested in  the  cause".  In  Ferguson  vs.  Brown,  21  South- 
erner 603-607,  the  court  held:  "The  interest  which 
disqualified  a  judge  under  the  constitution  is  not  the 
kind  of  interest  which  one  feels  in  public  proceedings 
or  public  measures.  It  must  be  pecuniary  or  property 
interest  or  one  affecting  his  individual  rights;  and  the 
liability  or  pecuniary  gain  or  relief  to  the  judge  must 
occur  upon  the  event  of  the  statute,  not  result  remotely 
in  the  future  from  the  general  operation  of  laws  and 
government  upon  the  statutes  fixed  by  the  decision." 

In  Texas  the  statute  provides  that  "no  judge  of 
the  county  court  shall  sit  in  any  case  wherein  he  may 
be  interested."  In  Wallis  vs.  Mclnness,  44  S.  W. 
(Texas)  537,  Wallis  as  county  judge  brought  suit 
against  Mclnness  for  the  use  and  benefit  of  the  county, 
upon  a  certain  supersedeas  bond  executed  and  payable 
to  Wallis  as  such  officer.  The  court  held:  "The  inter- 
est which  disqualifies  a  judge  from  sitting  in  case  does 
not  signify  every  bias,  partial  prejudice  which  he  may 
entertain  with  reference  to  the  case  and  which  may 
be  included  in  the  broadest  sense  of  the  word  'inter- 
est' as  commonly  distinguished  from  its  use  as  indicat- 
ing a  pecuniary  personal  privilege  in  the  same  way 
dependent  upon  the  result  of  the  case." 

Also  in  Casey  vs.  Kinsey,  23  S.  W.  (Texas)  818, 
the  court  said,  citing  the  Castlebury  case:  "To  con- 
stitute such  interest  as  herein  disqualifies  the  judge 
within  the  meaning  of  this  section  from  presiding  it  is 
not  necessary  that  he  should  be  a  party.     It  is  suffi- 
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cient  if  he  is  in  any  wise  interested  in  the  subject  mat- 
ter." 

In   Nebraska   the  statute   provides:      "The   judge 

*  *  "  is  disqualified  from  acting  as  such  *  *  *  in 
any  case  wherein  he  is  interested  *  *  *."  In  Chi- 
cago B.  and  G.  R.  Co.  vs.  Kellogg,  74  N.  W.  (Nebr.) 
403-404,  the  court  held:  "The  word  interested  found 
in  this  section  of  the  statute  probably  means  'pecuniar- 
ily interested'  or  at  least  it  means  that  a  judge  to  be 
disqualified  from  hearing  a  case  must  be  in  such  a 
situation  with  reference  to  it  or  to  the  parties  that  he 
will  gain  or  lose  something  by  the  result  of  the  action 
on  trial." 

The  statute  of  Minnesota  provides:     "No  Judge 

*  *   *   shall  sit  in  any  cause  in  which  he  is  interested 

*  *  *  or  would  be  excluded  from  sitting  as  a  juror." 
The  statute  in  relation  to  jurors  provides  that  the 
grounds  for  challenge  are  "consanguinity  or  affinity 
within  the  9th  degree,  or  any  one  of  the  attorneys 
either  for  the  prosecution  or  the  defense."  In  Sjor- 
berg  VS.  Nordin,  5  N.  W.  (Minn.)  677,  the  court 
held:  "A  pecuniary  interest  in  the  event  of  the  action 
is  the  cause  of  disqualification  intended  to  be  reached 
by  the  section  and  not  a  mere  bias  resulting  from  par- 
tiality or  prejudice  in  favor  or  against  either  of  the 
parties." 

The  Alabama  statute  places  "interest"  as  a  dis- 
qualification. In  Ex  parte  Alabama  State  Bar  Assn. 
8  So.  (Ala.)  768-770,  the  court  held:     "The  interest 
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which  will  disqualify  must  be  a  pecuniary  one  or  one 
affecting  the  individual  rights  of  the  judge.  Moreover, 
liability  or  pecuniary  gain  or  relief  to  the  judge  must 

occur  in  the  event  of  the  case,  not  result  remotely  in 
the  future  from  the  general  operation  of  law  upon  the 

statutes  fixed  by  the  decision." 

The  statute  of  Florida  provides:  "No  judge  of 
any  court  or  justice  of  the  peace  shall  sit  or  preside 
in  any  cause  to  which  he  is  a  party  or  in  which  he  is 
interested  or  in  which  he  would  be  excluded  from  being 
a  juror  by  reason  of  interest,  consanguinity  or  affinity 
to  either  of  the  parties  *  *  *.  In  Ex  parte  Harris^ 
6  L.  R.  A.  (Fla.)  713,  the  court  held:  "The  interest 
that  disqualifies  a  judge  under  the  statute  is  a  property 
interest  in  the  action  or  its  result  in  contradistinction 
of  an  interest  of  feeling  or  sympathy  or  both  that 
would  disqualify  a  juror." 

In  Vermont,  one  of  the  disqualifications  is  "inter- 
est". In  State  VS.  Sutton,  52  Atl.  (Vt.)  1 16,  the  court 
held  this  to  mean  "pecuniary  interest". 

In  Phillips  VS.  Curley,  62  Pac.  (Colo.),  a  judge 
who  was  a  candidate  for  reelection  on  the  Bryan  Dem- 
ocratic ticket  was  held  disqualified  for  reason  of  "inter- 
est" in  an  appeal  from  the  County  Clerk  rejecting  a 
protest  against  placing  the  nominations  of  said  party 
on  the  official  ballot. 

ID.  If  ''pecuniary  interest''  in  the  sense  of  inter- 
est involving  money  or  value,  alone  controls,  the  judge 
might  sit  upon  and  decide  the  legality  of  his  own  acts 
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as  a  donee  of  powers^  of  which  the  following  are  a  few 
illustrations: 

1.  Donee  of  power  of  attorney,  not  coupled  with 
an  interest. 

2.  Collateral  donee  of  power  of  appointment  to 
a  use,  or  legal  estate. 

3.  Donee  of  power  to  appoint  co-executor. 

4.  Surviving  trustee  as  donee  of  a  power  of  ap- 
pointing new  co-trustee. 

The  illustrations  merely  involve  "individual  rights". 
No  pecuniary  gain  or  loss  is  involved.  And  yet  the 
judge  would  practically  be  sitting  as  a  judge  of  his  own 
cause  if  he  were  to  attempt  to  decide  the  legality  of  an 
act  performed  by  him  as  an  attorney  in  fact.  The 
collateral  donee  of  a  power  of  appointment  has  no 
estate  in  the  property  subject  to  the  power  and  yet 
the  donee  of  that  power  could  pot  sit  as  a  judge  upon 
the  question  of  the  legality  of  its  exercise.  Should 
an  executor  have  testamentary  power  of  appointing  a 
co-executor,  it  would  merely  be  a  question  of  individual 
rights.  Likewise  as  to  the  power  of  a  surviving  trustee 
or  trustees  to  appoint  a  new  co-trustee. 

1  E.  The  statute  pertaining  to  judicial  disqualifi- 
cation should  be  liberally  construed. 

In  the  case  of  Mining  Co.  vs.  Keyser,  58  Cal.  315- 
322,  the  court  held:  "This  provision  should  not  re- 
ceive a  technical  or  strict  construction,  but  rather  one 
that  is  broad  and  liberal"  and  quoting  from  the  Su- 
preme Court  of  Michigan :    "The  court  ought  not  to  be 
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astute  to  discover  refined  and  subtle  distinctions  to  save 
a  case  from  the  operation  of  the  maxim  when  the  prin- 
ciple it  embodies  bespeaks  the  propriety  of  its  applica- 
tion. The  immediate  rights  of  the  litigants  are  not  the 
only  objects  of  the  rule.  A  sound  public  policy  which 
is  interested  in  preserving  every  tribunal  appointed  by 
law  from  discredit,  imperiously  demands  its  observ- 
ance." 

In  Oakley  vs.  Aspinwall,  3  N.  Y.  547,  552,  the 
court  holds:  "It  is  the  design  of  the  law  to  maintain 
the  purity  and  impartiality  of  the  courts,  and  to  insure 
for  their  decisions  the  respect  and  confidence  of  the 
community.  Their  judgments  become  precedents 
which  control  the  determination  of  subsequent  cases, 
and  it  is  important  in  that  respect,  that  their  decisions 
should  be  free  from  all  bias.  After  securing  wisdom 
and  impartiality  in  their  judgments,  it  is  of  great  im- 
portance that  the  courts  should  be  free  from  reproach 
or  the  suspicion  of  unfairness.  The  party  may  be 
interested  only  that  his  particular  suit  should  be  justly 
determined,  but  the  state — the  community — is  con- 
cerned not  only  for  that,  but  that  the  judiciary  shall 
enjoy  an  elevated  rank  in  the  estimation  of  mankind." 
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BRIEF  OF  ARGUMENT  ON  MERITS. 

1.  Assuming  the  words  ''choice"  and  ''selection" 
are  synonymous  with  "appoint"  the  fourteenth  clause 
of  the  will  of  the  testator  reposed  the  power  of  appoint- 
ment in  the  Supreme  Court  as  a  court,  and  not  in  a 
majority,  for  the  time  being,  of  the  members  thereof. 

A.  The  Supreme  Court  in  banco  at  the  time  of 
the  execution  of  the  will  had  authority  to  appoint 
trustees. 

1  A  1.  The  Supreme  Court  was  vested  with  gener- 
al equity  jurisdiction. 

By  the  constitution  of  1852  (Art.  84)  the  "judicial 
power"  of  the  Kingdom  was  defined  as  including  all 
cases  in  equity  arising  under  any  law  of  the  Kingdom. 
By  Article  81  of  the  same  constitution,  the  "judicial 
power"  of  the  Kingdom  was  vested  in  the  Supreme 
Court  and  in  such  inferior  courts  as  the  Legislature 
might  from  time  to  time  establish.  And  by  Article  85, 
its  administration  was  to  be  "divided"  among  the  Su- 
preme Court  and  the  several  inferior  courts  of  the 
Kingdom  in  such  manner  as  the  Legislature  might 
from  time  to  time  indicate.  By  Article  83,  the  Legis- 
lature was  authorized  to  organize  Circuit  Courts,  not 
less  than  four. 

The  Legislature,  pursuant  to  the  power  reposed  in 
it,  divided  the  "judicial  power"  between  the  Supreme, 
Circuit  and  police  courts. 
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By  the  Act  of  May  26th,  1853,  (Section  2), 
entitled  "An  Act  relating  to  the  Judiciary  Department" 
to  be  found  in  Chapter  13  of  the  Civil  Code  of  1859, 
there  was  conferred  upon  the  Supreme  Court  "jurisdic- 
tion of  all  cases  *  *  *  in  equity  *  *  *  whether 
brought  before  it  by  original  writ,  by  appeal  or  other- 
wise". (Sec.  829,  C.  C.  1859.)  By  the  same  Act 
(Sec.  883  C.  C.  1859)  original  jurisdiction  in  certain 
equity  matters  was  conferred  upon  the  several  circuit 
courts. 

In  each  court  therefore  accordingly  as  the  "judicial 
power"  was  "divided"  was  reposed  jurisdiction  in 
equity  over  certain  matters  within  equitable  cognisance. 

By  Article  82  of  the  constitution  of  1852,  it  was 
provided  that  the  Supreme  Court  should  consist  of  a 
Chief  Justice  and  two  associate  justices.  This  was 
enacted  into  law  by  the  "Act  relating  to  the  Judiciary 
Department"  (supra)  Sect.  1,  found  in  Section  827, 
C.  C.  1859. 

Hence  the  Supreme  Court  consisting  of  a  Chief 
Justice  and  two  associate  justices  had  under  the  law 
existing  in  1859  jurisdiction  in  equity  "of  all  cases  in 
*  *  *  equity  *  *  *  whether  the  same  be  brought 
before  it  by  original  writ,  by  appeal  or  otherwise." 

By  the  constitution  of  1864  (Art.  m)  and  of  1887 
(Art.  67)  the  "judicial  power"  was  referred  to  in  sub- 
stantially the  same  terms.  It  was  vested  in  the  same 
courts  (Const.  1864,  Art.  64.  Const.  1887,  Art.  64). 
And  its  "division"  among  the  several  courts  was  left 
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to  the  ultimate  prescription  of  the  Legislature.  (Const. 
1864,  Art.  m.    Const.  1887,  Art.  QQ.) 

Hence  it  is  to  the  question  of  "division"  of  the 
"judicial  power"  that  we  must  first  direct  our  attention 
to  determine  in  what  court  or  courts  the  power  of  ap- 
pointment of  trustees  was  reposed  by  the  Legislature. 

Unquestionably  under  the   Constitution   of   1852, 

and  the  provisions  of  Section  829,  C.  C.  1859,  the 
Supreme  Court  was  clothed  with  equitable  jurisdiction 

in  general  terms  and  consequently  possessed  jurisdic- 
tion over  all  matters  of  equity  except  such  as  were  con- 
ferred in  terms  of  exclusion  upon  the  "inferior  courts." 

An  examination  of  the  statutes  discloses  nothing 
from  which  could  be  argued  that  the  Legislature  prior 
to  the  Judiciary  Act  of  1892  (Ch.  57,  S.  L.  1892)  took 
from  the  Supreme  Court  its  general  equity  jurisdiction 
over  trusts.  The  decision  of  the  Supreme  Court  of  the 
Territory  of  Hawaii,  as  a  matter  of  fact,  is  to  the  con- 
trary.   Asing  vs.  Aiona,  6  Haw.  281. 

When  we  speak  of  "division"  of  the  "judicial 
power"  we  are  considering  courts  and  not  the  individ- 
ual members  of  the  courts.  The  several  constitutions 
of  the  Kingdom  refer  to  the  "judicial  power"  as  divided 
among  the  "Supreme  Court  and  the  several  inferior 
courts." 

Whatever  of  division  there  was  by  the  Legislature 
of  the  powers  of  the  court  among  its  members  sitting 
at  "Chambers",  whether  we  adopt  the  reasoning  that 
a  justice  at  Chambers  was  a  separate  court  or  a  part 
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of  the  court,  is  another  question  which  we  will  dispose 
of  later. 

And  hence  we  can  say  that  not  until  the  Judiciary 
Act  of  1892  became  operative  was  there  reposed  in  the 
Circuit  Courts  any  equitable  jurisdiction  over  trusts. 

1  A  2.     One  justice  could  hold  the  court. 

The  constitution,  however,  of  1852  (Art.  82)  and 
of  1887  (Art.  65),  provided  that  any  of  the  justices 
of  the  Supreme  Court  might  hold  the  court.  This  pro- 
vision was  omitted  from  the  constitution  of  1894  in 
view  of  the  passage  of  the  Judiciary  Act,  making  the 
Supreme  Court  with  certain  exceptions  a  court  of 
purely  appellate  jurisdiction. 

1  A  3.     System  of  Chamber  sittings  results  from: 

(a)  Power  of  one  justice  to  hold  the 

court 

(b)  Powers  of  Chancellor 

(c)  Powers  of  Vice  Chancellor 

(d)  Powers  of  Justices  generally. 

The  Legislature  under  its  power  "to  make  all  man- 
ner of  wholesome  laws"  *  *  *  "not  contrary"  *  *  * 
"or  repugnant"  to  the  Constitution  (Const,  of  1852, 
Art.  62,  and  of  1887,  Art.  47)  took  advantage  of  the 
provision  that  one  of  the  justices  of  the  Supreme  Court 
might  hold  the  court  to  establish  a  branch  of  the  court 
denominated  "A  Judge  at  Chambers". 

The  constitution  of  1852  further  provided  that  the 
Chief  Justice  should  be  the  Chancellor  of  the  Kingdom 
(Art.  86).    This  was  repeated  in  the  constitution  of 
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1864  (Art.  68)  and  in  the  constitution  of  1887  (Art. 
68).  And  all  the  constitutions  further  conferred  upon 
him  such  jurisdiction  in  equity  as  might  be  conferred 
upon  him  by  law. 

And  pursuant  to  that  power,  the  Legislature  con- 
ferred upon  the  Chief  Justice  all  powers  incident  to  the 
office  of  "Chancellor"  at  Common  Law  and  powers  at 
Chambers  to  decree  the  foreclosure  of  mortgages  and 
generally  to  hear  and  determine  all  matters  in  equity. 
(C.  C,  1859,  Sec.  847.) 

The  First  Associate  Justice  was  constituted  a  Vice 
Chancellor  with  full  and  concurrent  jurisdiction  in  all 
matters  at  Chambers  with  the  Chancellor.     (Id.) 

By  Section  4  of  the  Judiciary  Act  of  1853,  it  was 
provided  that  the  Chief  Justice  and  the  two  associate 
justices  should  respectively  have  all  the  powers  at 
Chambers  conferred  by  the  then  existing  laws  upon 
the  Chief  Justice  and  Associate  Justice. 

This  provision  is  not  found  in  so  many  words  in 
the  Civil  Code  of  1859.  By  Section  852  of  the  Code, 
the  several  justices  were  granted  powers  at  Chambers 
eo  nomine  to  admeasure  dower  and  partition  real  es- 
tate. Nothing  further  appears,  but  a  examination  of 
the  statutes  does  not  disclose  any  amendment  or  repeal 
of  the  provisions  of  Section  4  of  the  Judiciary  Act  con- 
ferring upon  all  the  justices  the  powers  reposed  in 
the  Chief  Justice  at  Chambers.  We  are  convinced  that 
the  power  of  the  associate  justice,  to  "hold  the  court" 
in  the  absence  of  distinct  powers  at  Chambers  was 
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sufficient  to  vest  in  him  all  the  powers  in  equity  pos- 
sessed by  the  court. 

The  system  of  judges  sitting  at  Chambers  was  in- 
augurated without  question  under  the  provision  allow- 
ing one  justice  to  "hold  the  court"  coupled  with  the 
ancillary  jurisdiction  reposed  in  the  Chief  Justice  as 
Chancellor  and  the  Associate  Justice.  We  take  it  that 
the  term  "Chancellor"  in  itself  does  not  confer  jurisdic- 
tion but  is  merely  the  term  applied  to  the  presiding 
judge  of  the  court  sitting  in  equity  as  understood  at 
Common  Law. 

It  cannot,  however,  be  said  that  the  only  time  the 
Third  Associate  Justice  exercised  equity  powers  was 
when  he  was  holding  the  court.  The  Third  Associate 
Justice,  under  Section  4  of  the  Act,  has  all  the  powers 
at  Chambers  of  the  Chief  Justice  and  First  Associate 
Justice.  And  if  they  had  called  him  the  Second  Vice 
Chancellor,  no  greater  power  could  have  been  con- 
ferred upon  him  thereby. 

When  one  of  the  justices  sat  alone  at  Chambers,  he 
was  sitting  as  the  sole  member  of  the  court.  It  was 
only  under  the  power  that  one  justice  might  hold  the 
court  that  the  Legislature  could  assume  to  confer  the 
equitable  powers  aforesaid  in  the  court  to  a  branch 
thereof,  to-wit:    a  Justice  at  Chambers. 

1  A  4.  Jurisdiction  of  the  justice  at  Chambers  was 
concurrent  with  that  of  the  court. 

Nowhere  in  either  the  Civil  Code  of  1859  or  the 
Compiled  Laws  of  1884  can  anything  be  found  which 
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either  expressly  or  by  implication  can  be  taken  as  a 
deprivation  of  the  equity  powers  of  the  Supreme  Court 
as  a  court  in  banco.  That  the  Chief  Justice  and  First 
Associate  Justice  as  Chancellor  and  Vice  Chancellor 
respectively  and  the  Third  Associate  Justice  exercised 
certain  powers  in  equity  does  not  detract  from  this 
contention.  The  jurisdiction  at  Chambers  was  simply 
concurrent  with  that  of  the  full  court. 

A  similar  instance  of  concurrent  jurisdiction  is  to 
be  found  in  the  grant  of  admiralty  jurisdiction  upon 
the  court,  (Sec.  829,  C.  C.  1859),  and  upon  the  Chief 
Justice  (847,  Id.) 

In  Fessdon  vs.  Cargo  of  Ship  Charles  (1  Haw. 
863)  the  court  holds  that  it  has  jurisdiction  in  admir- 
alty and  this  power  might  be  exercised  by  the  Chief 
Justice  at  Chambers.  In  Spencer  vs.  Bailey,  et  al.  ( 1 
Haw.  187)  the  court  holds  that  the  court  has  jurisdic- 
tion in  admiralty. 

That  similar  jurisdiction  is  conferred  upon  another 
court  does  not  mean  that  the  court  originally  exercising 
jurisdiction  is  deprived  thereof.  The  jurisdiction  is 
concurrent.  Brewer  vs.  Chase,  3  Haw.  127,136. 
Bailey  vs.  City  of  New  Haven,  60  Conn.  314,  22  Atl. 
945,  14  L.  R.  A.  69-75.  Bowditch  vs.  Banuelos,  67 
Mass.   (1  Gray),  220. 

This  status  of  the  Supreme  Court  continued  through 
1883  with  the  exception  that  by  Act  39  of  the  Laws 
of  1876,  the  powers  and  duties  possessed  and  exercised 
by  the  First  Associate  Justice  of  the  Supreme  Court 
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were  conferred  upon   the   Second   Associate  Justice. 
(See  Compiled  Laws  1884.) 

1  A  5.  The  only  difference  between  the  court  and 
judge  was  the  decree  of  the  judge  was  not  conclusive. 

Hence  in  October,  1883,  at  the  time  of  the  execu- 
tion of  the  will  in  question,  the  law  permitted  a  petition 
for  the  appointment  of  a  trustee  to  be  filed  before  a 
justice  of  the  Supreme  Court  in  Chambers  or  the 
Supreme  Court  in  Banco. 

The  will  provided,  however,  that  vacancy  should 
be  filled  by  a  majority  of  the  Justices  of  the  Supreme 
Court.  And  hence  the  method  indicated  by  the  will 
was  before  a  full  court  or  a  majority  thereof. 

The  constitution  of  1852,  Article  87,  and  the  con- 
stitution of  1887,  Article  69,  provided  that  the  decisions 
of  the  Supreme  Court  made  by  a  majority  of  the  jus- 
tices would  be  final  and  conclusive  upon  all  the  parties. 

And  it  was  to  the  court  in  Banco  that  the  testator 
contemplated  that  the  petitions  for  the  filling  of  vacan- 
cies should  be  addressed. 

Whether  the  Supreme  Court  in  Banco  sat  originally 
or  on  appeal,  its  decisions  were  only  conclusive  when 
joined  in  by  a  majority  and  this  rule  made  it  necessary 
that  parties  litigant  who  invoked  the  jurisdiction  of  the 
Justices  at  Chambers  have  an  opportunity  of  securing 
a  decision  which  was  "conclusive".  Hence  the  statutes 
upon  appeal  from  the  Justice  at  Chambers  to  the  full 
court  in  Banco. 
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Hence  the  only  difference  between  the  decisions  of 
the  court  and  the  decisions  of  the  judge  at  Chambers 
was  in  the  latter  case  the  decision  was  not  conclusive. 
And  the  methods  of  appeal  granted  were  simply  in  fur- 
therance of  the  Supreme  Court's  method  of  securing  a 
hearing  by  a  full  court  and  making  the  decision  con- 
clusive. 

The  appeal  from  the  judge  at  Chambers  to  the  full 
court  could  not  be  considered  a  method  of  appeal  nor 
could  the  hearing  by  the  full  court  be  considered  in  - 
furtherance  of  its  appellate  jurisdiction.  The  appellate 
jurisdiction  of  the  Supreme  Court,  prior  to  the  passage 
of  the  Judiciary  Act  of  1892,  strictly  speaking,  was  the 
jurisdiction  to  hear  cases  upon  appeal  from  the  Circuit 
and  Police  Courts.  Exceptions  to  the  Court  in  Banco 
were  only  allowed  when  the  court  refused  on  motion 
to  refer  the  question  involved  to  the  full  court.  (11 
Jud.  Act.  1853.)  Review  by^appeal  was  only  from 
the  Circuit  and  District  Courts. 

Hence  the  error  of  the  trustees  in  this  case  in  as- 
suming that  the  jurisdiction  of  the  Supreme  Court  in 
equity  matters  was  only  appellate. 

It  was  only  upon  the  passage  of  the  Judiciary  Act 
of  1892  that  the  Supreme  Court  became  a  purely  appel- 
late court  with  the  exception  of  such  original  jurisdic- 
tion as  was  reposed  in  it  for  the  purpose  of  assisting 
its  appellate  functions.  ( Wahiawa  Sugar  Co.  vs.  Wai- 
alua  Agricultural  Co.,  13  Haw.  511.) 
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1  A  6.  Jurisdiction  as  exercised  by  the  Supreme 
Court  prior  to  the  Judiciary  Act  of  1892  is  not  replicat- 
ed in  the  system  as  devised  for  the  Circuit  Courts  by 
that  Act. 

Whereas  both  by  the  several  constitutions  of  the 
Kingdom  referred  to  and  the  acts  of  the  Legislature 
passed  in  conformity  thereto,  general  equity  powers 
were  reposed  in  the  Supreme  Court  and  in  addition 
thereto  the  several  justices  were  given  certain  powers 
in  equity  at  Chambers,  the  Judiciary  Act  of  1892 
clearly  demarks  the  jurisdiction  of  the  Circuit  Court 
and  the  respective  judges  of  that  court  at  Chambers. 
By  Section  36  of  the  Act,  C.  L.  1897,  Sec.  1 144,  it  is 
provided:  "The  several  Circuit  Courts  shall  have 
jurisdiction  *  *  *  as  follows:"  And  by  Section  37 
of  the  Act  (C.  L.  1899,  Sec.  1145)  it  is  provided: 
"The  judges  of  the  several  Circuit  Courts  shall  have 
power  in  Chambers  within  thier  respective  jurisdiction 
*  *  *  as  follows:"  By  the  latter  section,  there  is 
reposed  in  the  Circuit  Judges  at  Chambers  power  "to 
hear  and  determine  all  matters  in  equity".  But  in 
the  former  section  in  respect  to  the  powers  of  the  Cir- 
cuit Court,  not  a  word  appears  from  which  could  be 
implied  any  equity  powers  in  the  court. 

And  although  the  same  judge  that  may  sit  at  Term 
may  also  sit  at  Chambers,  each  constitutes  a  separate 
and  distinct  branch  of  the  other.  Collectively  the  two 
systems  may  constitute  the  Circuit  Court,  but  individ- 
ually  they   are   separate   and   distinct.      (Adams  vs. 
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Parke,  6  Haw.  276-278)  (Silva  vs.  Souza,  14  Haw. 
46).  (Weston  National  Bank  vs.  Peacock,  18  Haw. 
161).  (Kendall  vs.  Holloway,  \d  Haw.  45).  (Carter 
vs.  Judge,  16  Haw.  242).  (Kala  vs.  Mills,  15  Haw. 
422). 

B.  Reason  and  authority  indicate  the  intention  of 
the  testator  to  repose  the  power  in  the  court  and  not 
in  its  individual  members. 

1  B  1.    Reasons: 

(a)  Court   authorized   by   law   to   appoint 

trustees. 

(b)  Judicial  arm  of  organized  government. 

(c)  Experience  in  similar  matters. 

(d)  Publicity  of  action. 

(e)  Protection   by  safeguards   surrounding 

judiciary. 

(f)  Judicial  judgment  in  contradistinction 

to  individual  judgment. 

In  the  first  place  the  provision  of  the  testator  is 
directed  to  the  court  for  the  reason  that  it  is  by  statute 
authorized  to  make  appointments.  This  statutory- 
authority  reposed  in  the  court  is  the  lodestone  which 
attracts  the  donor  of  the  power.  The  simple  process 
of  reasoning  indicates  to  his  mind  that  wherever  the 
power  of  appointment  is  reposed  by  law  there  will  be 
found  the  most  competent  persons  to  indulge  in  its 
exercise. 

In  the  next  place  the  power  v/hen  reposed  in  the 
court  is  impressed  with  the  sanctity  of  judicial  in 
contradistinction  to  individual  exercise.     It  reposes  in 
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a  part  of  the  organized  system  of  government  which 
appeals  to  the  layman. 

Further,  the  judges  exercising  the  functions  of  the 
court  are  supposed  to  represent  the  greatest  experience 
on  the  subject.  And  in  the  exercise  of  their  functions 
to  draw  on  that  experience  and  the  learning  and  impar- 
tiality with  which  this  high  office  is  characterized. 
Again  the  regular  and  orderly  administration  of  justice 
contemplates  a  hearing  publicly  had  and  an  appoint- 
ment which  would  justify  the  power  reposed  in  the 
court.  Moreover  the  court  is  surrounded  by  the  safe- 
guards absent  from  the  individual.  The  testator  nat- 
urally in  seeking  the  assistance  of  the  court,  seeks  all 
its  attributes,  the  greatest  of  which  is  the  administra- 
tion of  "justice." 

1  B  2.     Authorities. 

From  the  authorities  that  we  have  been  able  to 
examine,  it  would  seem  that  courts  lean  toward  inter- 
pretations of  similar  grants  of  powers  of  appointment 
to  judges  of  courts  exercising  jurisdiction  over  trusts 
that  repose  the  power  in  the  judge  or  judges  officially 
and  the  exercise  of  that  power  judicially. 

We  believe  that  the  following  authorities  sustain 
the  contention  that  the  testator  intended  that  the  court, 
and  not  the  individual  members  thereof,  for  the  time 
being,  should  exercise  the  power  of  appointment  which 
the  court  then  constitutionally  held:  In  re  Estate  of 
Bernice  Pauahi  Bishop,  1 1  Haw.  33.  Carr  vs.  Corn- 
ing, 73  N.  H.  362,  62  Atl.  168.    Harwood  vs.  Tracy, 
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118  Mo.  631,  636-7-8.  Leman  vs.  Sherman,  117  111. 
657,  664.  Morrison  vs.  Kelly,  22  111.  609.  Allen's 
Appeal,  69  Conn.  702-707.  Wilcox's  Appeal,  54  Conn. 
320,  14  Atl.  136.  Massacusetts  General  Hospital  vs. 
Armory,  39  Mss.  (12  Pick.)  445.  Tuckerman  vs. 
Currier,  129  P.  (Colo.),  210,  215.  Perry  on  Trusts, 
Sec.  296. 

1  C.  The  Supreme  Court  of  the  Territory  of  Ha- 
waii has  interpreted  the  act  of  appointing  a  substitute 
trustee  as  a  judicial  function. 

The  Supreme  Court  in  filling  the  vacancy  left  by 
the  resignation  of  William  O.  Smith  indicated  by  its 
actions  in  that  regard  that  the  power  was  reposed  in  the 
court  and  not  the  individual  members  thereof.  On 
September  31st,  1886,  William  O.  Smith  tendered  his 
resignation  from  Pomona,  Los  Angeles  County,  Cali- 
fornia. This  was  entitled.  In  the  Supreme  Court  of 
the  Hawaiian  Islands,  and  was  "addressed  "To  the  Hon- 
orable Justices  of  the  Supreme  Court  of  the  Hawaiian 
Islands"  and  was  filed  in  the  Supreme  Court  by  Henry 
Smith,  Deputy  Clerk,  on  October  21st,  1886.  No 
formal  petition  seems  to  have  been  filed,  and  the  mat- 
ter apparently  was  taken  up  by  the  court  upon  the 
filing  of  the  resignation.  For  on  the  same  day,  Octo- 
ber 21st,  1886,  the  Clerk's  Minutes  of  Henry  Smith, 
Deputy  Clerk,  discloses  a  hearing  before  Judd,  C.J., 
and  McCully,  J. 

The  following  order  appears  on  the  Clerk's  Min- 
utes:    "The  court  refers  to  the  will  of  the  deceased  in 
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accordance  with  Article  14  of  said  will  and  knowing 
that  said  nominee  is  a  person  of  the  Protestant  religion 
appointed  said  Joseph  O.  Carter  as  a  Trustee  to  fill 
the  vacancy." 

"The  court  on  the  same  day  over  the  signature  of 
A.  F.  Judd,  L.McCully  and  Edward  Preston  entered  its 

formal  decree  entitled  in  the  court,  accepting  the  resig- 
nation of  Mr.  Smith  and  appointing  J.  O.  Carter  as  his 

successor  and  requiring  that  the  Trustees  file  a  bond 

in  the  sum  of  $25,000.00  for  the  faithful  performance 

of  their  duties  as  such." 

The  entire  proceedings  before  the  Supreme  Court 
is  entitled  "In  the  Matter  of  the  Estate  of  Bernice 
Pauahi   Bishop,    Deceased,    Probate   Division   2425." 

II.  At  best,  in  the  absence  of  an  absolute  delega- 
tion of  the  power  of  appointment  upon  the  court  as 
such,  a  majority  of  the  justices  of  the  Supreme  Court 
have  merely  the  power  of  nomination  and  the  refusal 
of  the  trial  judge  to  appoint  the  justices'  nominee 
should  be  sustained. 

II  A.  Significance  of  terms  employed  in  clause 
fourteen  of  the  will. 

By  the  fourteenth  clause  of  the  will  of  the  testator, 
the  power  reposed  in  the  majority  of  the  justices  of 
the  Supreme  Court  was  simply  one  of  choice.  The 
provision  is  "that  vacancies  shall  be  filled  by  the  choice 
of  a  majority  of  the  justices."  In  other  words,  their 
power  was  limited  to  a  choice  or  nomination  of  a  trus- 
tee. And  that  the  actual  appointment  rested  with  the 
judge  or  tribunal  then  exercising  equity  jurisdiction, 
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that  is,  either  of  the  justices  of  the  Supreme  Court  at 
Chambers,  or  the  court  in  Banco.  And  the  power  in 
equity  having  been  transferred  by  the  Judiciary  Act 
from  the  Supreme  Court  to  the  Circuit  Judge  at  Cham- 
bers, a  majority  of  the  justices  of  the  Supreme  Court 
may  only  choose  or  nominate  and  it  rests  finally  in 
the  sound  discretion  of  the  Circuit  Judge  at  Chambers 
to  appoint.  (See  Ogden  vs.  Smith,  2  Paige,  N.  Y. 
195.) 

//  B.  Action  of  trustees  and  Circuit  Judges  in 
equity  since  January,  1893. 

And  this  seems  to  have  been  the  attitude  of  the  sev- 
eral trustees  as  vacancies  occurred.  When  confronted 
at  the  trial  court  with  intimation  that  if  a  majority  of 
the  justices  had  an  absolute  power  of  appointment  that 
the  Circuit  Judge  at  Chambers  was  without  jurisdic- 
tion the  trustees  were  placed  in  rather  an  inconsistent 
position.  For  surely  if  there  is  an  abs'olute  delegation  of 
authority  to  a  majority  of  the  justices  of  the  Supreme 
Court,  what  was  the  necessity  for  any  appearance  be- 
fore the  Circuit  Judge  at  Chambers  for  the  purpose  of 
so-called  confirmation? 

It  seems  to  us  that  the  method  invoked  by  the  trus- 
tees since  1886  indicates  that  they  considered  and  the 
several  Circuit  Judges  considered  that  the  authority 
of  the  Justices  of  the  Supreme  Court  was  simply  that 
of  nomination  and  that  the  Circuit  Judge  at  Chambers 
in  Equity  actually  made  the  appointment. 


26  Charles  E.  King  vs. 

This  is  indicated  in  the  following  instances:  Res- 
ignation of  Charles  M.  Cook  and  appointment  of  Wil- 
liam F.  Allen  as  substitute  trustee  on  April  8th,  1897; 
resignation  of  S.  M.  Damon  and  appointment  of  W.  O. 
Smith  as  substitute  trustee,  November  12th,  1897;  res- 
ignation of  Charles  R.  Bishop  and  appointment  of  S. 
M.  Damon  as  substitute  trustee,  January  11th,  1898; 
death  of  C.  W.  Hyde  and  appointment  of  Alfred  Car- 
ter, substitute  trustee,  January  6th,  1911;  W.  F.  Allen 
resigned  and  appointment  of  E.  F.  Bishop  as  substitute 
trustee  December  13th,  1904;  A.  W.  Carter  resigned 
and  appointment  of  A.  F.  Judd  as  substitute  trustee 
March  7th,  1908;  J.  O.  Carter  died  and  appointment 
of  A.  W.  Carter  as  substitute  trustee  March  22nd, 
1909. 

//  C.     Nomination  not  binding  on  Circuit  Judge. 

The  nomination  of  a  trustee  is  not  binding  upon 
the  appointing  power  although  the  nomination  is  made 
in  accordance  with  the  provisions  concerning  the  filling 
of  vacancies  in  the  office  of  trustee  contained  in  the  in- 
strument creating  the  trust.  {Appeal  of  Wilcox,  8  Atl. 
Conn.  136-138.  Griswold  et  al.  vs.  Sacktu  et  al.  42 
Atl.  R.  I.  868.  Yates  vs.  Yates,  99  N.  E.  111.  360-363. 
Loring  "A  Trustee's  Handbook"  pg.  19.  Bowditch  vs. 
Banuelos,  1  Gray  220,  231.  Montefcore  vs.  Guedalla, 
L.  R.  1903,  2  Ch.  723. 

//  D.  Court  found  as  a  fact  the  nominee  not  a  fit 
and  proper  person. 
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The  refusal  of  the  Circuit  Judge  at  Chambers  to 
appoint  the  nominee  of  the  majority  of  the  justices  of 
the  Supreme  Court  should  be  sustained  upon  the  find- 
ings of  the  Judge  that  the  nominee  is  not  a  fit  and 
proper  person.  The  trial  judge  held  that  there  was  no 
evidence  to  show  that  Mr.  Williamson  was  a  fit  and 
proper  person  to  be  appointed. 

The  Kamehameha  School  Trust  is  a  quasi  public 
trust.  It  involves  the  education  of  the  Hawaiian  youth 
of  both  sexes.  And  the  trial  judge  found  that  it  had 
not  been  made  to  appear  that  he  was  qualified  by  length 
of  residence  in  Hawaii,  or  by  familiarity  and  sympathy 
with  the  history,  manners,  customs,  language  and 
ideals  and  aspirations  of  the  Hawaiian  people  as  to 
mark  him  out  as  a  fit  and  suitable  person  to  be  ap- 
pointed to  an  office  where  he  would  be  authorized  and 
expected  to  exercise  a  ^wide,  benevolent  and  sympa- 
thetic discretion  in  the  education  of  Hawaiian  youth 
of  either  sex,  concerning  the  general  scheme,  system 
and  regulations  to  be  adopted  and  observed  during 
their  attendance  at  the  schools  in  question. 

We  believe  that  this  finding  should  not  be  dis- 
turbed. That  a  contrary  finding  was  not  made  in  re- 
spect to  Mr.  King,  the  appointee,  is  immaterial. 

We  have  taken  the  liberty  of  referring  to  the  opin- 
ion of  the  trial  judge,  considering  that  questions  in- 
volved have  been  therein  set  forth  more  clearly  and 
forcibly  than  we  are  able  to  do.  And  if  we  seem  in  the 
main  to  cite  the  same  decisions,  it  is  not  for  want  of 
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research,  but  for  the  limitations  of  the  authorities  upon 
the  particular  points  involved. 

We  have  not  attempted  in  this  brief  to  go  into  or 
cite  authority  upon  the  general  powers  of  equity  or  the 
general  rules  concerning  the  granting  of  the  power  of 
appointment  by  trustors  in  testamentary  trusts. 

We  respectfully  submit  that  the  decree  of  the  First 
Circuit  Judge  of  the  First  Judicial  Circuit  sitting  at 
Chambers  in  Equity  should  have  been  sustained  and 
that  therefore  the  Supreme  Court  of  the  Territory  of 
Hawaii  erred  in  rendering  its  opinion  of  February  1, 
1917,  holding  William  Williamson  to  have  been  prop- 
erly appointed. 


fCyila^ 


Attorney  for  Charles  E.  King. 
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STATEMENT. 


Mrs.  Bernice  Pauahi  Bishop  of  Honolulu,  Hawaii, 
died  testate  in  Honolulu,  October  16,  1884,  leaving 
an  estate  of  great  value,  the  residuary  and  larger 
portion  of  Avhich  was  bequeathed  and  devised  to  five 
trustees  "to  hold  upon  the  following  trusts,  namely : 
to  erect  and  maintain  in  the  Hawaiian  Islands  two 
schools,  each  for  boarding  and  day  scholars,  one  for 


boys  and  one  for  girls,  to  be  known  as,  and  called  the 
Kamebameba  Scbools."     Otber  provisions  of  a  cbar- 
itable  nature  were  contained  in  tbe  Will. 
Will  and  Codicils,  Kecord,  pp.  73-91. 

Having  provided  for  tbe  creation  of  a  large  cbar- 
itable  trust,  tbe  testatrix  in  tbe  fourteentb  clause  of 
ber  will  provided  for  tbe  appointment  of  trustees  in 
succession  as  vacancies  sbould  occur  in  tbe  natural 
course  of  events.  It  is  tbe  language  of  tbis  clause 
tbat  tbe  Supreme  Court  of  tbe  Territory  of  Hawaii 
bas  construed,  deciding  tbat  by  it  a  power  of  ap- 
pointing new  trustees  was  given  to  tbe  majority  of 
tbe  persons  wbo  comprised  tbe  justices  of  tbe  Su- 
preme Court  of  Hawaii.  It  is  from  tbis  construc- 
tion tbat  appellant  bas  appealed  to  tbis  Court. 

Tbe  fourteentb  clause  reads  as  follows : 

''Fourteentb:  I  appoint  my  busband  Cbarles  R. 
Bisbop,  Samuel  M.  Damon,  Cbarles  M.  Hyde,  Cbarles 
M.  Cooke,  and  William  O.  Smitb,  all  of  Honolulu,  to 
be  my  trustees  to  carry  into  effect  tbe  trusts  above 
specified.  I  direct  tbat  a  majority  of  my  said  trus- 
tees may  act  in  all  cases,  and  may  convey  real  estate, 
and  perform  all  of  tbe  duties  and  powers  bereby  con- 
ferred; but  tbree  of  tbem  at  least  must  join  in  all 
acts.  I  furtber  direct  tbat  tbe  number  of  my  said 
trustees  sball  be  kept  at  five;  and  tbat  vacancies 
sball  be  filled  by  tbe  cboice  of  a  majority  of  tbe  Jus- 
tices of  tbe  Supreme  Court,  tbe  selection  to  be  made 
from  persons  of  tbe  Protestant  Religion." 

Tbe  Supreme  Court  of  Hawaii  beld,  reversing  tbe 
Circuit  Judge,  tbat  tbis  clause  gave  a  naked  power 
of  appointing  new  trustees  to  a  majority  of  tbe  jus- 
tices of  tbe  Supreme  Court,  acting  in  tbeir  individual 


as  distinguished  from  their  judicial  capacity;  that, 
therefore,  the  fact  that  the  Supreme  Court  as  a  ju- 
dicial tribunal  was  divested  of  original  equity  juris- 
diction subsequent  to  the  death  of  Mrs.  Bishop,  was 
wholly  without  effect  and  that  a  majority  of  the  jus- 
tices of  the  Supreme  Court,  acting  as  individuals  and 
as  donees  of  the  naked  power  contained  in  the  Four- 
teenth clause  of  Mrs.  Bishop's  Will,  were  not  de- 
prived of  the  right  of  appointment  given  by  the  tes- 
tatrix. Therefore  the  Court  held  that  the  appoint- 
ment of  William  Williamson  of  Honolulu  as  a  suc- 
cessor in  trust  to  Samuel  M.  Damon,  resigned,  was 
rightfully  and  properly  made  under  the  terms  of  the 
Fourteenth  clause  of  Mrs.  Bishop's  Will. 

On  June  9,  1916,  the  resignation  of  Samuel  M. 
Damon  as  one  of  the  five  trustees  was  accepted  by 
the  Circuit  Judge  possessing  original  equity  jurisdic- 
tion, and  he  was  discharged  from  the  trusts,  and 
upon  the  same  day  the  Justices  of  the  Supreme  Court 
appointed  William  Williamson  a  successor  in  trust 
to  Samuel  M.  Damon,  the  appointment  being  in  writ- 
ing as  follows : 

"Whereas,  Samuel  M.  Damon,  one  of  the  Trustees 
under  the  Will  and  of  the  Estate  of  Bernice  Pauahi 
Bishop,  late  of  Honolulu,  deceased,  has  resigned  his 
office  as  such  Trustee ;  and 

"Whereas,  by  reason  of  such  resignation  a  va- 
cancy in  said  office  now  exists ;  and 

"Whereas^  in  and  by  the  said  Will  it  is  provided 
that  vacancies  in  the  offices  of  the  Trustees  under 
said  Will  and  of  said  Estate  shall  be  filled  by  a  ma- 
jority of  the  justices  of  the  Supreme  Court,  the  se- 


lection  to  be  made  from  persons  of  tlie  Protestant 
Religion : 

"NOW^     THEREFORE^     KnOW     AlL     MeN     BY     ThESE 

Presents  :  That  the  undersigned  Justices  of  the  Su- 
preme Court  of  the  Territory  of  Hawaii,  being  a  ma- 
jority of  the  Justices  of  the  said  Supreme  Court,  by 
virtue  and  in  exercise  of  the  power  for  this  purpose 
given  to  them  in  and  by  said  Will,  do  hereby  appoint 
William  Williamson  of  the  City  and  County  of  Ho- 
nolulu, Territory  of  Hawaii  (a  person  of  the  Prot- 
estant religion ) ,  a  Trustee  under  the  said  Will  and 
of  the  said  Estate  in  place  of  and  in  succession  to 
the  said  Samuel  M.  Damon,  resigned. 

"In  Witness  Whereof  the  said  undersigned  have 
hereunto  set  their  hands  and  seals  this  9th  day  of 
June,  1916. 

"(Signed)  A.  G.  M.  Robertson, 
"Edward  M.  Watson, 
"Ralph  P.  Quarles." 

The  Trustees  thereafter,  following  the  procedure 
that  had  prevailed  in  connection  with  prior  appoint- 
ments of  new  trustees,  petitioned  the  Circuit  Judge 
at  Chambers,  possessing  original  equity  jurisdiction, 
to  confirm  the  appointment  of  Williamson  and  fix  his 
bond. 

The  Circuit  Judge,  in  acting  upon  the  petition, 
ruled  that  by  the  Hawaiian  Judiciary  Act  of  1892, 
which  transferred  original  equity  jurisdiction  from 
the  Supreme  Court  to  the  Circuit  Court,  the  power 
to  appoint  new  trustees  was  no  longer  possessed  by 
the  Justices  of  the  Supreme  Court;  that  the  power 
of  appointment  was  lost  ipso  facto  with  the  Judi- 
ciary Act  of  1892  becoming  operative.  On  this  find- 
ing the  Circuit  Judge  proceeded  to  hold  the  appointee 
Williamson  disqualified,  and  made  a  purported  ap- 


pointment  of  tlie  appellant  King,  the  decree  being 
reversed  on  appeal  to  the  Supreme  Court  of  the  Ter- 
ritory and  the  cause  remanded  with  instructions  to 
dismiss  the  petition  which  the  Supreme  Court  found 
had  been  unnecessarily  brought  by  the  Trustees; 
that  the  only  petition  that  could  be  entertained  by 
the  judge  possessing  original  equity  jurisdiction 
would  be  one  asking  for  fixing  and  approval  of  Wil- 
liamson's bond.  In  accordance  with  the  opinion  of 
the  Supreme  Court,  the  Circuit  Judge  entered  a  judg- 
ment and  decree  dismissing  all  of  the  proceedings. 
This  decree  was  dated  March  19, 1916,  being  prior  to 
the  filing  by  appellant  King  of  his  appeal  to  this 
Court. 

JUSTICES  OF  THE  SUPREME  COURT  OF 
HAWAII  NOT  DISQUALIFIED  FROM  HEAR- 
ING APPEAL. 

Among  the  grounds  of  appeal  alleged  by  appellant 
in  seeking  a  reversal  in  the  case  at  bar,  is  one  that 
the  Supreme  Court  of  Hawaii  erred  in  not  holding 
that  the  Justices  thereof  were  disqualified  from  hear- 
ing the  appeal  from  the  Circuit  Judge,  at  Chambers, 
in  Equity.  In  support  of  this  claim  of  disqualifica- 
tion, counsel  for  appellant  relies  upon  Section  84  of 
the  Organic  Act  of  the  Territory  of  Hawaii,  which 
provides  as  follows : 

"*  *  *  *  no  person  shall  sit  as  a  judge  or  juror 
in  any  case  in  Avhich  his  relative  by  affinity  or  by  con- 
sanguinity within  the  third  degree  is  interested, 
either  as  a  plaintiff  or  defendant,  or  in  the  issue  of 


tvliich  tlie  said  judge  or  juror  has,  either  directly  or 
through  such  relative,  any  pecuniary  interest,  nor 
shall  any  person  sit  as  a  judge  in  any  case  in  which 
he  has  been  of  counsel  or  on  an  appeal  from  any  de- 
cision or  judgment  rendered  by  him,  and  the  Legisla- 
ture of  the  Territory  may  add  other  causes  of  dis- 
qualification to  those  herein  enumerated." 

Pecuniary  interest,  direct  or  indirect,  by  the  Jus- 
tices of  the  Supreme  Court  of  Hawaii  in  the  issue  of 
the  case  at  bar  must,  therefore,  be  shown  to  sustain 
appellant's  contention  that  the  Court  was  disquali- 
fied from  hearing  and  deciding  the  appeal.  Other- 
wise, the  section  of  the  Organic  Act  relating  to  the 
disqualification  of  judges  is  wholly  without  applica- 
tion. 

It  will  be  noted  that  the  provisions  of  Section  84 
refer  specifically  to  pecuniary  interest,  direct  or  in- 
direct in  the  issue  of  the  cause.  In  this  regard  the 
provision  is  to  be  distinguished  from  the  wording  of 
the  statutes  in  several  of  the  States,  where  a  field 
for  conjecture  and  construction  is  created  by  the  use 
of  the  word  "interest"  alone,  without  qualification  or 
limitation.  Section  84  of  the  Organic  Act,  however, 
is  clear  and  unequivocal  in  defining  the  nature  of  the 
interest  in  the  issue  that  is  to  constitute  a  legal  dis- 
qualification upon  the  part  of  a  judge.  That  interest 
is  defined  as  a  ^'pecuniary  inter esV^  in  the  issue  of 
the  cause. 

There  is  no  possible  ground  for  indulgence  in  spec- 
ulation as  to  the  legislative  intent  in  giving  effect  to 
Section  84  of  the  Organic  Act.     It  limits  the  disquali- 


fying  effect  of  judicial  interest  to  "pecuniary  inter- 
est" direct  or  indirect  in  the  issue,  and  as  held  in  the 
decision  of  the  Supreme  Court  of  Hawaii,  "the  power 
of  appointment  delegated  to  a  majority  of  the  jus- 
tices of  this  Court  in  any  by  the  said  provision  of  the 
Will  aforesaid  is  a  naked  power  without  reward  or 
pecuniary  benefit  to  the  Justices  or  any  of  them." 

The  statement  is  contained  in  appellant's  brief 
that  "Section  84  of  the  Organic  Act  would  be  just  as 
potent  if  it  simply  made  'interest'  of  the  judge  a  dis- 
qualification." It  is  plain,  however,  that  the  section 
in  question  would  be  materially  more  potent,  if  the 
word  "interest"  alone  w^ere  used  in  the  statute.  That 
would  leave  a  field  for  construction,  and  might  be 
construed  to  include  cases  in  which  no  pecuniary 
interest,  directly  or  indirectly,  was  involved.  There- 
fore the  disqualifying  ground  under  Section  84  is  far 
narrower  than  would  be  the  case  were  the  nature  of 
the  "interest"  left  in  doubt  by  a  failure  to  limit  it  to 
"pecuniary  interest,"  in  the  issue  as  is  done  in  Sec- 
tion 84  of  the  Organic  Act. 

It  seems  too  clear  for  argument  that  the  Justices 
of  the  Supreme  Court  of  Hawaii,  who,  acting  as  in- 
dividuals, named  William  Williamson  as  a  successor 
in  trust  to  Samuel  M.  Damon,  resigned,  under  the 
fourteenth  provision  of  Mrs.  Bishop's  Will,  possess 
no  pecuniary  interest  whatever,  direct  or  indirect,  in 
the  issue  of  this  appeal. 

In  the  case  of  Clyma  v.  Kennedy  et  al.,  64  Conn., 
at  page  318,  the  Court  says : 
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"The  interest  in  a  cause  which  of  itself  disqualifies 
a  judge  from  acting  therein,  is  a  pecuniary  one,  sim- 
ilar to  the  interest  which  a  party  in  a  civil  action  has 
in  it." 

The  Court  then  enumerates  the  reasons  why  no 
disqualification  existed,  in  language  clearly  appli- 
cable in  the  case  at  bar : 

"He  had  no  pecuniary  interest  in  the  subject  mat- 
ter of  the  action.  It  was  not  his  o^vn  cause.  He 
was  not  the  moving  party.  He  was  not  liable  for 
costs,  nor  was  it  possible  for  him  to  receive  anything 
by  any  judgment  which  might  be  rendered.  The 
event  of  the  proceeding  could  not  bring  him  gain,  nor 
subject  him  to  any  loss." 

The  case  of  Inhabitants  of  Northampton  v.  Smith, 
11  Met.  (Mass.)  390,  a  decision  by  Chief  Justice 
Shaw,  lays  down  the  rules  as  to  disqualification 
when  the  statute  simply  uses  the  word  "interest" 
without  qualification  or  limitation  to  pecuniary  in- 
terest, as  is  done  in  Section  84  of  the  Organic  Act. 
The  Court  said : 

"We  think  it  is  uot  to  be  a  mere  possible,  contin- 
gent interest ;  not  an  interest  in  the  question  or  gen- 
eral subject,  to  which  the  matter  requiring  adjudi- 
cation relates ;  but  one  that  is  visible,  demonstrable, 
and  callable  of  precise  proof.  Cottle,  Appellant,  5 
Pick.  483.  Sigourney  v.  Sibley,  21  Pick.  101,  and  22 
Pick.  507.  It  is  not  the  bias  or  prejudice  which 
would  be  sufficient  to  set  aside  a  juror.  Davis  v. 
Allen,  11  Pick.  466.  It  is  to  be  considered  that  such 
an  interest,  in  the  judge  of  probate,  is  not  only  to 
oust  him  of  his  jurisdiction,  but  is  to  confer  juris- 
diction on  another  court  of  probate,  which  otherwise 
would  not  have  it.     It  must  therefore  depend  upon 


facts  capable  of  being  precisely  averred  and  proved, 
and  thus  put  in  issue  and  tried.  The  importance  of 
this  consideration  Avill  be  appreciated,  when  it  is 
considered,  that  if  jurisdiction  is  taken  by  a  probate 
court,  not  entitled  to  it  by  law,  the  entire  proceedings 
are  void;  the  practical  consequences  of  which  may 
be  extensively  injurious.  Ilolyokc  v.  HasTcins,  5  Pick. 
20.    Coffin  V.  Cottle,  9  Pick.  287. 

"It  must  be  a  pecuniary  or  proprietary  interest,  a 
relation  by  which,  as  a  debtor  or  creditor,  an  heir  or 
legatee,  or  otherwise,  he  will  gain  or  lose  something 
by  the  result  of  the  proceedings,  in  contradistinction 
to  an  interest  of  feeling,  or  sjmipathy,  or  bias,  which 
would  disqualify  a  juror.  Smith  v.  Bradstreet,  16 
Pick.  2G4. 

"It  must  be  certain,  and  not  merely  possible  or 
contingent.  Halves  v.  Humphrey,  9  Pick.  350.  Wil- 
hraham  v.  County  Commissioners,  11  Pick.  322.  Dan- 
vers  V.  County  Commissioners,  2  Met.  185.  It  must 
be  direct  and  personal,  though  such  a  personal  in- 
terest may  result  from  a  relation,  which  the  judge 
holds  as  a  member  of  a  to^vn,  parish  or  other  corpor- 
ation, where  it  is  not  otherwise  provided  by  law,  if 
such  corporation  has  a  pecuniary  or  proprietary  in- 
terest in  the  proceedings.* 

"It  may  be,  and  probably  is,  very  true,  as  the 
human  mind  is  constituted,  that  an  interest  in  a  ques- 
tion or  subject  matter,  arising  from  feeling  and  sym- 
pathy, may  be  more  efficacious  in  influencing  the 
judgment,  than  even  a  pecuniary  interest ;  but  an  in- 
terest of  such  a  character  would  be  too  vague  to 
serve  as  a  test  by  which  to  decide  so  important  a 
question  as  that  of  jurisdiction ;  it  would  not  be  ca- 
pable of  precise  averment,  demonstration  and  proof ; 
not  visible,  tangible,  or  susceptible  of  being  put  in 
issue  and  tried ;  and  therefore  not  certain  enough  to 
afford  a  practical  rule  of  action.  It  is  like  the  prin- 
ciple applying  to  the  case  of  the  competency  of  a 
witness;  a  direct  pecuniary  interest,  however  small, 
on  being  proved,  renders  him  incompetent;  but  the 
strongest  interest  from  sympathy,  from  interest  in 
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the  question,  and  even  an  expected  interest  in  tlie 
property  in  controversy,  not  yet  vested,  does  not  ren- 
der him  incompetent." 

The  authorities  cited  by  counsel  for  appellant  in 
support  of  the  claim  of  disqualification  show  that  the 
courts,  even  in  construing  a  statute  where  the  broad 
term  "interest"  is  used,  have  frequently  limited  it  to 
pecuniary  interest,  for  the  reasons  so  clearly  set  forth 
by  Chief  Justice  Shaw. 

It  has  been  held  that  signing  of  a  petition  and  vot- 
ing for  the  annexation  of  territory  to  a  city  will  not 
disqualify  a  judge  to  hear  and  determine  the  ques- 
tion of  annexation. 

Foreman  v.  Marriana,  43  Ark.  324. 

A  judge's  interest  in  a  question  of  law  involved  in 
a  case  before  him,  due  to  the  fact  that  its  determina- 
tion will  in  all  probability  control  rights  or  remedies 
which  may  therefore  accrue  to  him,  is  not  such  an 
interest  as  will  disqualify  him. 

People  i\  Edmunds y  15  Barb.  (N.  Y.),  529. 
North  Bloomfield  Qravel  Min.  Co.  v.  Keyser, 
58  Cal.  315. 

It  is  said  in  People  v.  Edmunds^  supra, 

"A  judge  is  precluded  from  acting  in  his  official 
capacity  'in  any  cause  to  which  he  is  a  party,  or  in 
which  he. is  interested'  but  the  prohibition  does  not 
extend  to  cases  where  the  interest  is  simply  some 
question  of  laAv  involved  in  the  controversy.  The 
statute  very  properly  stops  short  of  that,  as  judges 
must  often,  and  necessarily  consider  and  decide  ques- 
tions which  may  be  applicable  to  their  own  rights,  or 
to  their  property,  should  they  be  fortunate  enough 
to  possess  any." 
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The  case  at  bar  may  be  said  to  present  a  situation 
analogous  to  that  which  would  arise  if  a  judge  ap- 
pointed a  guardian  ad  litem  in  a  suit  pending  before 
him,  whose  disqualification  should  later  be  urged  and 
his  removal  therefore  requested.  In  that  case  the 
judge  who  aDpointed  the  guardian  ad  litem  would 
certainly  pass  upon  the  question  of  disqualification 
notwithstanding  that  he,  himself,  had  made  the  ap- 
pointment. Similarly,  a  judge  is  not  disqualified  to 
pass  upon  the  removal  of  a  receiver  or  a  master  for 
cause,  although  such  receiver  or  master  was  appoint- 
ed by  him. 

In  deciding  the  appeal,  the  Supreme  Court  of  Ha- 
waii was  passing  upon  a  question  of  law  in  the  de- 
termination and  issue  of  which  none  of  the  justices 
possessed,  directly  or  indirectly,  the  slightest  pecu- 
niary interest.  It  follows,  therefore,  that  no  dis- 
qualification existed  under  Section  84  of  the  Organic 
Act  upon  the  part  of  the  justices  of  that  Court  who, 
acting  as  individuals,  joined  in  naming  William  Wil- 
liamson as  a  successor  in  trust  to  Samuel  'M.  Damon 
under  the  fourteenth  provision  of  Mrs.  Bishop's  Will. 

CLEAR  LANGUAGE  OF  WILL  SHOWS 
POWER  OF  APPOINTMENT  DELEGATED  TO 
JUSTICES  AS  INDIVIDUALS,  AND  NOT  TO 
SUPREME  COURT  AS  SUCH.  THEREFORE 
POWER  OF  APPOINTMENT  UNAFFECTED  BY 
TRANSFER  OF  EXCLUSIVE  ORIGINAL 
EQUITY  JURISDICTION  TO  CIRCUIT  COURT. 
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It  is  submitted  that  there  is  no  valid  ground  to 
su2)port  the  contention  of  appellant  that  the  transfer 
of  original  equity  jurisdiction  by  the  Hawaiian  Ju- 
diciary Act  of  1892  took  with  it  any  right  or  power 
that  a  majority  of  the  justices  of  the  Supreme  Court 
possessed  under  the  fourteenth  clause  of  Mrs. 
Bishop's  Will.  By  that  Act  original  equity  jurisdic- 
tion which  had  been  exercised  by  the  Supreme  and 
Circuit  Courts  was  placed  exclusively  in  the  Circuit 
Courts.  But  the  Supreme  Court  of  Hawaii,  in  its 
opinion  in  the  case  at  bar,  is  A^ery  clear  in  disposing 
of  appellant's  contention  that  this  prevented  the 
exercise  of  the  power  of  filling  vacancies  in  the  board 
of  trustees,  given  by  Mrs.  Bishop's  Will  to  ''a  ma- 
jority of  the  justices  of  the  Supreme  Court." 

The  Court  says : 

"By  constitutional  and  statutory  provisions  prior 
to  the  Judiciary  Act  of  1892  original  jurisdiction  in 
equity  was  vested  in  the  Supreme  Court  and  Circuit 
Courts.  Such  jurisdiction  was  exercised  by  the 
chief  justice  as  chancellor,  the  first  associate  justice 
as  vice-chancellor,  and,  subsequent  to  1802,  by  the 
second  associate  justice,  acting  severally  and  not 
jointly,  and  from  the  decision  of  the  chancellor,  vice- 
chancellor  or  second  associate  justice  an  appeal  lay 
to  the  Supreme  Court  in  banco.  ( Constitution  1852, 
Art.  86 ;  Constitution  18G4,  Art.  G8 ;  Compiled  Laws 
1884,  Sections  847,  848.)  After  the  Act  of  1878  (see 
Compiled  Laws  1884,  p.  389),  and  prior  to  the  Judi- 
ciary Act  of  1892,  the  several  justices  of  the  Supreme 
Court  sitting  at  Chambers,  and  the  several  Circuit 
Judges,  exercised  original  equity  jurisdiction.  A 
careful  examination  of  the  decisions  shows  that  it 
was  the  rule  by  constitution,  statute  and  practice  for 
a  single  justice  to  sit  in  equity  matters,  his  decision 
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being  subject  to  appeal  to  the  Supreme  Court  in 
hanco.  To  this  rule,  custom  or  practice  there  ap- 
pears to  have  been  only  two  exceptions,  those  in  the 
cases  of  Tucker  v.  Estate  of  Metcalf,  3  Hawaiian  Ke- 
ports,  180,  and  Kalakaiia  v.  Keameamahi,  4  Hawai- 
ian Eeports,  577,  where,  by  agreement,  the  first 
named  cause  was  submitted  to  the  chancellor  and 
Hartwell,  Justice,  and  in  the  latter  cause  a  demurrer 
w^as  heard  in  the  first  instance  by  the  full  court,  by 
consent,  for  the  purpose  of  expediting  the  decree  in 
the  cause  and  making  the  decision  on  the  demurrer 
final,  analogous  to  reserving  a  question.  The  very 
fact  that  in  these  two  last  cases  named  the  submis- 
sion to  more  than  one  justice  was  by  consent  tends 
to  show  the  departure  made  in  these  cases  from  the 
usual  practice  in  equity  matters  wherein  original 
jurisdiction  in  equity  was  exercised  by  a  single  jus- 
tice sitting  in  equity  at  chambers.  This  practice  ob- 
tained at  the  time  the  Will  of  the  testatrix  was  writ- 
ten, had  obtained  for  many  years  prior  thereto,  and 
was  in  force  at  the  time  the  Will  was  probated  and 
took  effect,  hence  the  provision  of  the  Will  under  con- 
sideration must  be  construed  as  being  intended  to 
vest  and  as  vesting  in  the  justices  of  this  court  as 
individuals,  and  not  as  a  court,  the  power  of  filling 
vacancies  among  the  trustees.  .  If  the  authority  to 
fill  such  vacancies  had  been  delegated  to  the  police 
magistrate  of  Honolulu  it  would  be  evident  that  it 
was  not  in  the  mind  of  the  testatrix  that  the  partic- 
ular judge  or  court  exercising  original  equity  juris- 
diction in  the  other  matters  touching  the  trust  should 
also  have  power  to  fill  vacancies  in  the  office  of  trus- 
tee under  the  Will.  Inasmuch  as  the  justices  of  the 
Supreme  Court  at  the  time  the  Will  became  effective 
did  not  act  jointly  or  as  a  court  in  banco  in  exercising 
original  equity  jurisdiction,  but  acted  severally,  it 
would  be  extending  the  terms  of  the  provision  of  the 
Will  under  consideration  to  hold  that  the  testatrix 
intended  by  the  language  used  that  when  a  trustee 
under  the  Will  dies  or  resigns  the  vacancy  thereby 
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occasioned  should  be  filled  by  appointment  made  by 
the  particular  court  exercising  original  equity  juris- 
diction in  other  matters  pertaining  to  the  trust." 

In  the  Matter  of  the  Estate  of  Bernice  Pauahi 

Bishop,  deceased,  23  Hawaiian  Reports, 

575;  Record,  108-119. 

The  Court  thus  shows  that  since  the  law  did  not 
permit  a  "majority  of  the  Justices  of  the  Supreme 
Court"  to  exercise  original  equity  jurisdiction  in  the 
manner  prescribed  in  the  fourteenth  clause  of  the 
Will,  the  reference  to  the  official  character — "a  ma- 
jority of  the  Justices  of  the  Supreme  Court" — must 
be  regarded  only  as  a  description  of  the  persons  who 
were  to  execute  the  power.  If  the  law  did  not  per- 
mit the  application  of  original  equitable  jurisdiction 
by  a  majority  of  the  justices  of  the  Supreme  Court — 
and  the  opinion  of  the  Supreme  Court  of  Hawaii 
shows  conclusively  that  it  did  not — then  they,  at  all 
times,  derived  their  authority  from  Mrs.  Bishop's 
Will,  and  the  power  could  in  no  way  be  affected  by 
the  transfer  of  original  equity  jurisdiction  to  the 
Circuit  Court  by  the  Judiciary  Act  of  1892. 

It  is  clear  from  an  examination  of  the  Hawaiian 
Constitutions  of  1864  and  1887,  referred  to  by  the  Su- 
preme Court  in  its  opinion,  that  parties  appearing  in 
an  original  proceeding  in  equity  were  given  a  consti- 
tutional right  of  appeal,  and  the  exercise  of  this 
right  was  fully  provided  for  by  legislative  enactment 
and  the  rules  of  practice  in  the  Supreme  Court. 
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Article  68  of  the  Hawaiian  Constitution  of  1864 
provided  for  the  exercise  of  original  and  appellate 
jurisdiction  in  equity  in  the  following  terms : 

''Article  68:  The  Chief  Justice  of  the  Supreme 
Court  shall  be  the  Chancellor  of  the  Kingdom;  he 
shall  be  ex-officio  President  of  the  Nobles  in  all  cases 
of  impeachment,  unless  when  impeached  himself; 
and  exercise  such  jurisdiction  in  equity  or  other 
cases  as  the  law  may  confer  upon  him ;  his  decisions 
being  subject^  however^  to  the  revision  of  the  Su- 
preme Court  on  appeal.  Should  the  Chief  Justice 
ever  be  impeached,  some  person  specially  commis- 
sioned by  the  King  shall  be  President  of  the  Court 
of  Impeachment  during  such  trial." 

A  similar  article  is  to  be  found  in  the  Constitution 

of  1887. 

In  finding  untenable  the  claim  that  the  testatrix 
was  attempting  to  delegate  a  judicial  function  and 
pointing  out  the  clear  intention  of  the  testatrix  as 
shown  by  the  fourteentl^  clause,  the  Court  further 
says : 

"It  is  true  that  the  testatrix  in  the  Will  could  not 
delegate  a  judicial  function  to  any  court;  that  such 
functions  are  created  by  law  and  not  by  appointment 
of  indiAdduals.  But  the  naked  power  of  appointing 
in  succession  the  trustees  of  the  trust  is  not  of  itself 
a  judicial  function  but  a  power  which  may  be  created 
by  the  grantor  of  a  trust.  If  the  testatrix  had  named 
the  chancellor  as  the  person  to  fill  vacancies  it  might 
Avell  be  contended  that  she  intended  that  the  court 
exercising  original  equity  jurisdiction  should  fill  va- 
cancies among  the  trustees  under  her  Will,  and,  con- 
sequently, that  when  the  Chief  Justice  ceased  to  be 
Chancellor  and  the  powers  of  the  Chancellor  were 
transferred  to  the  Circuit  Judge  sitting  in  Chambers 
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in  Equity,  that  it  was  her  intention  that  the  latter 
should  thereafter  exercise  the  power  of  appoint- 
ment. We  think  the  conclusion  is  reasonable  that 
the  testatrix  in  naming  a  majority  of  the  justices  of 
this  court  intended  that  the  individuals  occupying 
the  offices  of  chief  justices  and  associate  justices,  or 
a  majority  of  them,  acting  as  individuals,  should 
exercise  the  power  of  appointment,  and  not  the  Su- 
preme Court,  and  that  the  language  used  is  merely 
descriptive  of  the  persons  whom  she  intended  to  exer- 
cise the  power.  This  conclusion  is  the  more  reason- 
able one  when  we  reflect  that  the  testatrix  must  have 
kno^vn  of  the  changes  which  occur  from  time  to  time 
in  the  personnel  of  the  justices  of  this  court." 

It  is  submitted  that  the  Constitutional  provisions 
and  the  rules  of  practice  made  in  conformity  there- 
with, cited  in  the  opinion  of  the  Supreme  Court  of 
Hawaii,  quoted  supra,  show  conclusively  that  the 
Supreme  Court  of  Hawaii  could  at  no  time  exercise 
the  original  equity  jurisdiction  conferred  upon  it  by 
the  Constitution  through  the  "choice  of  a  majority  of 
the  justices."  It  was  when  acting  solely  in  the  exer- 
cise of  appellate  jurisdiction  that  the  Court  could 
reach  a  decision  by  a  majority  ruling.  To  have  acted 
in  the  exercise  of  original  equity  jurisdiction  through 
a  majority  of  the  justices  would  have  deprived  a 
party  litigant  of  the  right  of  appeal  in  equity  cases, 
a  right  provided  for  in  the  Constitutional  provisions 
cited. 

It  follows,  therefore,  that  there  is  no  valid  ground 
to  support  the  contention  that  the  transfer  of  orig- 
inal equity  jurisdiction  took  with  it  any  right  or 
power  that  a  majority  of  the  justices  of  the  Supreme 
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Court  miglit  possess  under  the  fourteenth  provision 
of  Mrs.  Bishop's  Will. 

The  case  at  bar,  then,  presents  unquestionably  a 
situation  in  which  a  testatrix  named  the  majority 
of  the  justices  of  a  judicial  tribunal  to  exercise  a 
power  of  appointment,  ivhich  they  could  not  have 
exercised  hut  for  the  Will.  And  it  is  precisely  this 
situation  which  has  been  considered  in  decided  cases 
and  the  rule  established  that  the  evident  intention 
of  the  creator  of  the  trust  is  that  the  reference  to  the 
of&cial  character  of  the  donee  of  the  power  is  to  be 
regarded  as  a  description  of  the  person  or  persons  to 
execute  the  power. 

The  case  of  Shaw  v.  Paine,  12  Allen  (Mass.)  296, 
shows  clearly  the  principles  to  be  applied  when  the 
reference  is  to  the  official  character  of  the  donee,  who 
is  without  jurisdiction  to  act  as  the  poAver  of  ap- 
pointment provided. 

In  that  case  a  testator  in  his  Will,  having  consti- 
tuted three  trustees  of  certain  property,  provided  as 
follows : 

"And  whenever  any  vacancy  shall  occur  in  the 
number  of  my  trustees,  I  then  will  and  direct  that 
there  shall  be  nominated  and  appointed  such  trus- 
tee or  trustees;  and,  in  such  case,  the  surviving  or 
acting  trustees  for  the  time  being  shall,  by  an  in- 
strument or  petition,  nominate  suitable  person  or 
persons  to  be  appointed  by  the  Judge  of  Probate  for 
the  time  being  such  trustee  or  trustee  in  the  place  of 
the  trustee  or  trustees  dying,  resigning  or  remov- 
ing *  *  *  and  in  default  of  such  nomination  and 
appointment  I  direct  that  a  new  trustee  or  trustees 
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shall  in  every  sucli  case  be  appointed  by  tlie  said 
Judge  of  Probate,  or  by  one  or  more  of  the  Justices 
of  the  Supreme  Court." 

It  was  held  that  a  new  triistee  nominated  as  pro- 
vided for  in  the  Will  and  appointed  by  the  Judge  of 
Probate,  was  duly  appointed,  although  the  judge 
gave  no  notice  to  persons  interested,  since  in  making 
the  appointment  he  did  not  act  officially  hut  under 
the  Will. 

In  the  course  of  its  decision  the  Court  said : 

"It  is  undoubtedly  competent  for  a  testator  to  pro- 
vide by  his  will  for  the  substitution  of  new  trustees 
in  case  of  a  vacancy  occurring  among  those  first  ap- 
pointed, as  much  as  it  is  in  his  power  to  create  the 
trust.  And  he  may  do  this  directly  by  naming  the 
persons  to  be  substituted,  or  by  giving  a  power  of 
appointment.  When  the  power  of  appointment  given 
by  the  Will  is  duly  exercised,  the  trustees  take  under 
the  Will,  and  derive  their  powers  from  the  testator. 

"On  the  other  hand,  it  is  equally  certain  that  it  is 
not  in  the  power  of  the  testator  to  confer  upon  a 
judicial  tribunal  a  jurisdiction  which  is  not  con- 
ferred by  law.  If,  therefore,  a  testator  gives  by  his 
will  to  a  judicial  officer  a  power  of  appointment 
which  the  law  does  not  sanction,  the  reference  to  the 
official  character  must  be  regarded  as  only  a  descrip- 
tion of  the  person  who  is  to  execute  the  power.  The 
duty  of  making  the  appointment  would  not  be  bind- 
ing upon  him  in  his  official  capacity,  so  that  he  could 
be  impeached  for  a  wilful  neglect  or  refusal  to  dis- 
charge it,  nor,  in  the  case  of  a  judge  of  probate  would 
an  appeal  lie  from  an  improper  exercise  of  the 
power.  If  the  power  were  duly  exercised,  the  trus- 
tee would  derive  his  authority  from  the  will,  and  not 
from  the  judicial  act  of  the  officer  invested  by  the 
will  with  the  appointing  power." 
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Somewliat  similar  facts  were  present  in  the  case 
of  National  Wehster  Bank  v.  Elridge,  115  Mass.  424. 
In  that  case  a  testator  directed  that  a  ''new  trustee 
or  that  new  trustees  shall  in  every  such  case  be  ap- 
pointed by  the  said  judge  of  probate  or  by  one  or 
more  of  said  justices." 

As  to  whether  the  proceedings  taken  in  connection 
with  the  appointment  of  a  new  trustee  were  valid  the 
Court  said : 

"Objection  is  made,  in  the  first  place,  that  the  ap- 
pointment of  new  trustees  successively  is  invalid  be- 
cause no  notice  of  the  proceedings  was  given  in  the 
probate  court.  But  upon  such  an  appointment  the 
judge  of  probate  acts  under  the  authority  conferred 
upon  him  by  the  terms  of  the  will,  and  not  by  virtue 
of  his  general  authority  as  a  court  or  judicial  officer 
under  the  statutes  establishing  the  court  and  defin- 
ing its  jurisdiction.  Shaiv  v.  Paine,  12  Allen  293.  It 
was  not  a  judicial  proceeding  and  therefore  required 
no  notice." 

The  case  of  Moore  et  al.  v.  Ishell  et  ah,  40  Iowa  383, 
in  affirming  the  rule  as  to  the  power  of  the  creator 
of  a  trust  to  provide  for  the  appointment  of  trustees 
in  succession,  also  passes  on  the  effect  to  be  given  a 
power  of  appointment  delegated  to  a  person  possess- 
ing an  official  character.     The  Court  said : 

"It  is  a  familiar  doctrine  that  the  grantor  of  a 
trust  estate  may  provide,  in  the  instrument  creating 
it,  for  the  succession  of  trustees,  or  the  transfer  of 
powers  from  persons  or  classes  of  persons  named  to 
execute  the  trust,  to  others  designated  to  supersede 
or  succeed  them.  'The  person  Avho  creates  the  trust 
may  mould  it  into  whatever  form  he  pleases ;  he  may 
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therefore  determine  in  what  manner,  in  wliat  event, 
and  upon  wliat  condition  the  original  trustee  may 
retire  and  new  trustees  be  substituted.'  Perry  on 
Trusts,  287 ;  Hill  on  Trustees,  p.  17G.  Conditions  of 
the  character  of  the  one  in  the  deed  of  trust  under 
which  defendants  claim  title,  providing  for  the  ap- 
pointment of  a  trustee  to  succeed  the  one  named,  are 
not  infrequently  found  in  instruments  of  this  char- 
acter, and,  so  far  as  we  are  advised,  have  always  been 
held  valid  and  the  acts  of  the  trustees  appointed 
under  them  upheld.  The  grantor  may  provide  in 
the  instrument  that  the  new  trustee  shall  be  ap- 
pointed by  the  creditor,  the  cestui  qim  trust,  or  by 
some  officer,  as  judge  of  probate,  county  judge,  etc., 
or  by  an  individual  named  filling  a  specified  office 
and  his  successors  in  office.  If  the  apointment  be 
made  in  the  manner  provided,  the  new  trustee  will 
thereby  become  clothed  with  all  the  powers  conferred 
by  the  deed  upon  the  person  therein  designated." 

To  the  objection  that  the  power  was  not  valid  be- 
cause not  exercised  by  the  individual  who  occupied 
the  office  of  county  judge  at  the  time  the  trust  deed 
involved  in  the  case  was  executed,  the  Court  said : 

"It  is  insisted  that  the  condition  of  the  deed  of  trust 
authorizing  the  'acting  county  judge'  to  ai^point  a 
successor  t6  the  trustee  namecl  conferred  that  power 
upon  the  person  then  filling  the  office  of  county  judge, 
the  words  designating  the  office  being  descriptio  per- 
sonarum.  The  language  warrants  no  such  conclu- 
sion. It  conferred  the  power  of  apointment  upon 
the  individual  who  filled  the  office  of  county  judge  at 
the  time  the  appointment  should  be  demanded." 

In  the  case  at  bar  it  was  the  obvious  intention  of 
the  testatrix  to  place  the  power  of  appointing  suc- 
cessors in  trust  in  the  hands  of  the  individuals  who 
would  occupy  the  highest  judicial  offices  in  Hawaii. 
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The  fourteenth  clause  of  the  Will  refers  solely  to  in- 
dividuals, "a  majority  of  the  Justices  of  the  Supreme 
Court."  As  has  been  shown,  a  majority  of  the  Jus- 
tices of  the  Supreme  Court  could  at  no  time,  in  the 
exercise  of  the  Court's  original  equity  jurisdiction, 
act  in  the  manner  prescribed  in  the  Will  in  the  ap- 
pointment of  new  trustees.  In  the  language  of  Shaiv 
V.  Paine,  supra,  the  duty  of  making  the  appointment 
under  Mrs.  Bishop's  will  would  not  have  been  bind- 
ing upon  a  majority  of  the  Justices  of  the  Supreme 
Court  in  their  official  capacity,  so  that  they  could  be 
impeached  for  a  wilful  neglect  or  refusal  to  dis- 
charge it. 

Since  the  Supreme  Court,  at  the  time  testatrix's 
Will  became  operative,  acting  in  the  exercise  of  orig- 
inal equity  jurisdiction  by  one  of  the  justices  thereof, 
did  possess  the  authority  to  appoint  trustees,  the  fact 
that  the  testatrix  provided  for  an  appointment  of 
successors  in  trust  by  a  ^majjority  of  the  justices 
shows  the  intention  of  the  testatrix  to  distinguish 
between  the  Supreme  Court  as  a  judicial  tribunal 
and  a  majority  of  the  individuals  occupying  the  high- 
est judicial  offices  in  the  country  in  which  she  de- 
sired to  place  the  responsible  power  of  selecting  suc- 
cessors in  trust,  and  thus  in  a  most  vital  particular 
provide  for  the  successful  administration  of  the  great 
charitable  trust  created  by  her. 

In  39  Cyc.  at  page  281,  entitled  "Trusts,"  it  is  said, 
referring  to  the  power  of  Courts  of  Equity  to  appoint 
new  trustees : 
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"It  exists  and  will  be  exercised  whenever  tliere  is 
failure  of  suitable  trustees  to  perform  the  trusts 
either  from  original  or  supervenient  incapacity  to 
act.  Therefore  if  the  author  of  the  trust  fails  to 
name  trustees  or  makes  no  provision  for  appoint- 
ment, or  if  doubt  exists  as  to  the  person  intended,  or 
if  the  one  named  is  incompetent  or  otherwise  inca- 
pable of  executing  the  trust,  or  dies,  or  resigns,  or  is 
removed,  or  if  from  any  other  cause  there  is  a  failure 
of  a  regularly  appointed  trustee.  Courts  of  Equity 
will  take  upon  themselves  the  due  execution  of  the 
trusts  and,  if  necessary,  will  appoint  other  trustees 
to  carry  the  trust  into  effect    *    *    *" 

None  of  the  conditions  calling  for  the  exercise  of 
original  equity  jurisdiction,  as  laid  down  in  the  fore- 
going statement  of  the  rule,  are  to  be  found  in  the 
case  at  bar. 

It  is  elementary  that  the  creator  of  a  trust  pos- 
sesses inherent  power  to  effectuate  the  purpose  of  its 
creation  and  safeguard  its  continuance  by  setting 
down  the  manner  in  which  successors  in  trust  are  to 
be  chosen  upon  the  contingency  of  a  vacancy  occur- 
ring. If  the  method  provided  contravenes  no  rule  of 
positive  law,  it  is  recognized  and  enforced.  In  the 
case  at  bar,  a  reference  to  the  Will  identifies  the 
donees  of  the  power;  they  are  willing  and  qualified 
to  exercise  the  power  given  them  and  do  exercise  it. 
The  plain  intention  of  the  testatrix  is  carried  out 
and  the  appointment  is  made  in  the  manner  pre- 
scribed in  the  Will. 

It  is  submitted  that  it  has  been  clearly  shown  that 
under  a  proper  construction  of  the  fourteenth  clause 
of  Mrs.  Bishop's  Will  the  power  of  appointing  sue- 
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cessors  in  trust  resides  in  the  Chief  Justice  and  Jus- 
tices of  the  Supreme  Court  of  Hawaii  as  individuals 
or  a  majority  of  them;  that  since  the  law  did  not 
permit  the  exercise  of  original  equity  jurisdiction  by 
a  majority  of  the  Justices  of  the  Supreme  Court  the 
sole  authority  possessed  by  "a  majority  of  the  jus- 
tices of  the  Supreme  Court"  to  appoint  trustees  was 
derived  from  Mrs.  Bishop's  Will. 

It  was,  therefore,  not  a  power  attaching  to  the 
Court  or  the  justices  thereof  in  a  jurisdictional 
sense.  The  power  to  appoint  successors  in  trust  was 
an  authority  derived  solely  from  the  Will,  and  it 
is  clear,  as  shown  in  the  opinion  of  the  Supreme 
Court,  that  the  power  could  not  be  affected  by 
changes  in  the  matter  of  the  exercise  of  original 
equity  jurisdiction. 

The  case  of  In  re  Estate  of  Bernice  Pauahi  Bishop, 
11  HaAV.  33,  is  cited  in  appellant's  brief  and  was 
erroneously  relied  upon  by  the  trial  court  in  reach- 
ing the  finding  that  was  subsequently  reversed  on 
appeal.  The  case  dealt  with  the  construction  of  the 
following  language  contained  in  the  thirteenth 
clause  of  Mrs.  Bishop's  Will,  as  follows : 

"I  also  direct  that  my  said  trustees  shall  annually 
make  a  full  and  complete  report  of  all  receipts  and 
expenditures  and  of  the  condition  of  said  schools  to 
the  Chief  Justice  of  the  Supreme  Court,  or  other 
highest  judicial  officer  in  this  country." 

At  the  time  the  Will  became  operative  and  up  to 
the  time  of  the  passage  of  the  Judiciary  Act  of  1892, 
the  Chief  Justice  as  Chancellor  did  possess  the  au- 
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thority  to  exercise  original  equity  jurisdiction  in 
passing  upon  trustees'  accounts  in  the  manner  called 
for  by  the  thirteenth  clause.  The  annual  settlement 
of  the  trustees'  accounts  having  been  entertained  as 
part  of  the  Court's  original  jurisdiction  in  equity 
prior  to  1892,  the  Court  held  that  it  passed  to  the 
Circuit  Court  by  the  terms  of  the  Judiciary  Act. 
The  Chief  Justice  possessed  the  power,  at  the  time 
Mrs.  Bishop's  Will  became  operative,  to  act  in  the 
settlement  of  trustees'  accounts  precisely  in  the 
manner  called  for  by  the  provisions  of  the  thir- 
teenth clause.  Therefore  the  reasoning  of  Justice 
Whiting  that  the  clause  could  be  construed  as  mean- 
ing "  other  highest  judicial  officer'  having  judicial 
jurisdiction  over  the  subject  matter  of  the  same  na- 
ture as  this — that  is,  annual  settlement  of  trustees' 
accounts  under  a  will  probated  heretofore  in  the  Su- 
preme Court —  and  that  such  highest  judicial  officer 
would  now  be  one  of  the  Judges  of  the  First  Circuit 
Court." 

It  is  clear  that  this  reasoning  has  no  application 
to  the  case  at  bar.  It  belongs  to  that  class  of  cases 
cited  by  the  appellant  to  the  effect  that  when  the 
judge  of  a  certain  court  charged  with  the  sole  exer- 
cise of  original  jurisdiction  of  a  particular  subject, 
for  instance,  equity  or  probate,  is  vested  with  the 
power  of  filling  vacancies  among  the  trustees  of  a 
trust  by  the  instrument  creating  the  trust,  that  the 
grantor  intended  to  vest  the  court  with  such  power 
and  not  the  judge  as  an  individual  who  presides  over 
such  Court.    As  the  Supreme  Court  of  the  Territory 
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observes,  such  authorities  are  not  in  point  in  the 
case  at  bar. 

In  the  Matter  of  the  Estate  of  Bernice  Pauahi 

Bishop,  deceased,  23  Haw.  582;  Record,  p. 

118. 
The  case  of  Carr  v.  Corning,  73  N.  H.  362,  62  Atl. 
168,  also  cited  by  appellant  in  support  of  his  conten- 
tion, is  clearly  distinguishable  from  the  case  at  bar 
for  the  same  reasons  that  apply  to  the  decision  of 
the  Supreme  Court  of  the  Territory  in  the  matter  of 
settling  the  trustees'  accounts. 

In  Carr  v.  Corning  a  testator  in  his  will  provided 
for  the  filling  of  vacancies  on  the  board  of  trustees 
by  appointment  ''to  be  approved  by  the  Judge  of 
Probate  for  the  County  of  Merrimack  for  the  time 
being." 

The  probate  judge  took  the  view  that  the  power  of 
approval  was  given  to  him  as  an  individual  and  he 
refused  to  entertain  in  his  judicial  capacity  a  peti- 
tion for  the  approval  of  new  trustees.  Mandamus 
was  brought  and  the  question  came  before  the  Su- 
preme Court  of  New  Hampshire. 

It  was  held  that  the  judge  of  probate  was  under  a 
duty  to  act  exactly  in  the  manner  prescribed  in  the 
testator's  will,  and  the  Court  said  that  it  was  ob- 
viously the  intention  of  the  testator  to  refer  to  the 
probate  court  as  such,  in  his  use  of  the  common  ref- 
erence of  "probate  judge."  And  the  controlling  pre- 
sumption in  the  mind  of  the  Court  was  the  fact  that 
the  law  made  it  the  duty  of  the  probate  court  to  act, 
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as  the  testator  provided,  without  reference  to  the 
will. 

In  considering  the  question  involved  in  the  case 
the  Court  said : 

"There  is  no  force  in  the  defendant's  first  position. 
In  title  25  of  the  Public  Statutes,  entitled  "Courts  of 
Probate,  and  Estates  of  Deceased  Persons,"  the 
words  "judge"  and  "judge  of  probate"  are  constantly 
used  when  it  is  apparent  that  the  probate  court  is 
intended.  For  example.  Chapter  182,  Pub.  St.  1901, 
is  entitled  "Judges  of  Probate  and  their  Jurisdic- 
tion." It  is  a  matter  of  common  knowledge  that, 
when  a  person  attending  to  probate  business  or  con- 
sidering probate  matters  speaks  of  referring  any- 
thing to  the  judge  of  probate,  he  usually  intends  the 
probate  court,  and  not  the  person  who  exercises  the 
function  of  that  office.  That  is  probably  the  sense 
in  which  Mr.  Pearson  used  the  words  of  the  will, 
for  the  probate  court  has  jurisdiction  of  wills  and  of 
the  estates  of  deceased  persons.  Pub.  St.  1901,  6, 
182,  Sec.  2.  When  he  provided  that  the  persons  to 
administer  the  trust  he  was  creating  should  be  ap- 
pointed by  the  judge  of  probate,  there  is  a  presump- 
tion that  the  probate  court  was  intended;  and  the 
fact  that  the  law  makes  it  the  duty  of  that  court  o 
approve  the  apointment  of  trustees,  as  will  hereafter 
appear,  makes  that  presumption  so  strong  that  the 
mere  addition  of  the  words  'for  the  time  being'  is 
not  enough  to  rebut  it." 

The  presumption  as  to  the  intention  of  the  testa- 
tor as  indulged  in  by  the  New  Hampshire  court, 
would  not  be  applicable  in  the  case  at  bar,  for  the 
law  not  only  did  not  make  it  the  duty  of  "a  ma- 
jority of  the  Justices  of  the  Supreme  Court"  to  ap- 
point new  trustees,  but  the  law  actually  made  it  im- 
possible for  a  majority  of  the  Justices  to  act  ju- 
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dicially  in  the  exercise  of  original  equity  jurisdic- 
tion, as  required  by  the  fourteenth  clause  of  Mrs. 
Bishop's  Will. 

It  is  submitted  that  this  Court  will  regard  as  au- 
thoritative and  controlling,  as  a  construction  of  local 
law  and  practice,  the  decision  of  the  Supreme  Court 
of  Hawaii  that  a  majority  of  the  Justices  of  the 
Supreme  Court  at  no  time  possessed  the  power  to 
exercise  original  equity  jurisdiction  as  is  called  for 
in  the  appointment  of  new  trustees.  This  Court  has 
held  that  the  construction  which  the  Supreme  Court 
of  the  territory  has  put  upon  local  law  is  entitled  to 
great  weight. 

Hawaii  County  v.  Halaiva  Plantation^  Lim- 
ited, 239  Fed.  Kep.  836. 
The  Supreme  Court  of  the  United  States  has  ap- 
plied a  similar  rule  in  deciding  cases  brought  to  it 
from  the  Territory. 

Keahola  v.  Castle,  210  IJ.  S.  149 ;  52  L.  Ed.  998. 

Cotton  V.  Hawaii,  211  U.  S.  162;  53  L.  Ed.  131. 

Kapiolani  Estate  v.  Atcherly,  21  Haw.  441; 
238  U.  S.  119. 

John  li  Estate  v.  Brown,  235  U.  S.  342 ;  59  L. 
Ed.  259. 
In  conclusion,  it  is  submitted  that  it  has  been 
shown  that  the  Justices  of  the  Supreme  Court  of 
Hawaii  who  joined  in  the  appointment  of  William- 
son, under  the  power  given  in  Mrs.  Bishop's  Will, 
were  not  disqualified  from  hearing  and  determining 
the  appeal  by  reason  of  pecuniary  interest  in  the 
issue,  and  that  the  proper  and  reasonable  construe- 
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tion  of  the  fourteenth  clause  of  the  will  shows  that 
the  power  of  appointment  was  reposed  in  the  jus- 
tices as  individuals  and  therefore  was  unaffected  by 
changes  in  the  local  law  relating  to  the  exercise  of 
original  equity  jurisdiction. 

For  the  foregoing  reasons  the  decree  of  the  Su- 
preme Court  of  Hawaii  should  be  afl&rmed. 

Kespectfully  submitted, 

Henry  Holmes^ 
Clarence  H.  Olson^ 
Paul  R.  Bartlett^ 
Attorneys  for  Appellees. 
Dated,  Honolulu,  October  1,  1917. 
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STATEMENT  OF  CASE 
The  appellee,  in  its  anmended  bill  of  com- 
plaint, among  other  things,  alleges  that  it  is  the 
owner  of  certain  lands  situate  in  Coconino  Coun- 
ty, State  of  Arizona,  the  same  lands  as  those 
included  within  the  Cape  Horn  Lode  mining 
claim,  notice  of  location  whereof  is  of  record  in 
the  the  office  of  the  County  Recorder  of  said 
County,  in  Book  4  of  Mines,  page  106,  and  a '5 
described  in  the  patent  survey  thereof.  No.  2023, 
filed  in  the  office  of  the  United  States  Surveyor 
General  for  Arizona ;  that  said  lands,  with  others, 
on  February  20th,  1893,  were,  by  proclamation 
of  the  President,  pursuant  to  Act  of  Congress, 
approved  March  3rd,  1981,  (26  Stat.  1905),  with- 
drawn and  set  apart  as  the  Grand  Canyon  For- 


est  Reserve,  and  that  said  lands,  ever  since  said 
February  20,  1893,  have  been  a  part  of  the  Na- 
tional Forests  of  the  United  States,  and  are  novx^ 
a  part  and  parcel  of  the  Tusayan  National  For- 
est, established  June  28th,  19 10,  by  proclamation 
of  the  President,  pursuant  to  the  aforesaid  Act 
of  Congress,  and  the  Act  of  Congress  approved 
June  4,  1897,  (30  Stat.  11).  That  the  said  lands, 
with  the  exception  of  a  strip  of  about  seventy- 
five  feet  in  width,  were,  with  other  lands,  on  Jan- 
uary nth,  igo8,  further  withdrawn  and  set  aside 
as  a  part  of  the  Grand  Canyon  National  Monu- 
ment under  the  Act  of  Congress  approved  June 
8,  1906,  (34  Stat.  225),  and  that  said  lands,  ever 
since  January  11,  1908,  have  been  and  now  are, 
a  part  of  the  said  Grand  Canyon  National  Monu- 
ment; that  said  Grand  Canyon  is  an  object  of 
great  scientific  and  scenic  interest,  and  is  visited 
by  thousands  of  people  each  year ;  that  the  said 
lands  constitute  a  very  important  part  of  said 
Monument  as  they  are  upon  the  southern  rim  of 
said  Grand  Canyon,  enclose  the  head  of  Bright 
Angel  Trail,  the  principal  means  of  access  to  the 
bottom  of  said  Grand  Canyon,  and  are  adjacent 
to  the  railroad  terminal  and  the  principal  hotel 
buildings,  and  should  be  open  to  the  free  and  un- 
obstructed access,  at  all  times,  of  the  public,  and 
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to  the  unhampered  administration  by  the  officers 
and  agents  of  the  appellee,  for  the  protection  and 
accommodation  of  the  lar.g-e  numbers  of  persons 
desirous  of  viewing  the  great  scenic  and  scientific 
wonders  of  the  said  Grand  Canyon ;  that  on  April 
loth,  1902,  the  defendant,  Ralph  H.  Cameron, 
in  pretended  compliance  with  the  mining  laws  of 
the  United  States,  located  the  said  lands  of  the 
appellee,  as  the  Cape  Horn  Lode  mining  claim, 
and  on  February  23,  1904,  made  an  amended 
location  thereof.  That  on  May  17th,  1905,  the 
said  Ralph  H.  Cameron  filed  his  application  for 
patent  on  said  Cape  Horn  Lode  mining  claim, 
with  the  Register  and  Receiver  of  the  United 
States  Land  Office,  at  Prescott,  Arizona;  that 
thereafter  a  protest  against  said  application  was 
made,  and  a  hearing  had,  at  which  said  Ralph 
H.  Cameron  appeared,  ind  introduced  evidence 
in  support  of  said  mining  claim,  and  in  support 
of  his  application  for  patent  thereon;  that  on 
February  11,  1909,  the  Secretary  of  the  Interior 
held  that  no  discovery  of  mineral  had  been  made 
within  the  boundaries  of  said  mining  claim;  that 
the  land  embraced  in  said  mining  claim  was  not 
mineral  in  character,  and  the  said  Secretary  of 
the  Interior  rejected  the  said  application  for  pat- 
ent, held  the  location  of  the  said  Cape  Horn  Lode 
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minino-  claim  to  be  null  and  void,  and  held  the 
lands  therein  embraced,  to  be  a  part  and  parcel 
of  the  said  Grand  Canyon  National  Monument; 
that  the  First  Assistant  Secretar}^  of  the  Interior 
thereafter  denied  a  motion  for  review  of  the  said 
decision,  and  that  the  General  Land  Office,  on 
April  3rd,  191 2,  declared  the  said  decision  to  be 
final,  and  finally  annulled  the  location  of  said 
Cape  Horn  Lode  minins^  claim,  and  declared  the 
lands  covered  thereby  to  be  a  part  of  the  afore- 
said  Grand   Can3^on    National   Monument;   that 
thereafter,  the  said  Ralph  LL   Cameron  filed  a 
second  application  for  patent  on  the  said  Cape 
Horn  Lode  mining'  claim,  and  thereafter,  on  Au- 
gust 4th,  191 5,  the  Secretary  of  the  Interior,  by 
reason  of  the  said  previous  decision,  held  that 
the  said  mining  claim  had  no  legal  existence,  and 
denied  said  application  for  patent;  that  the  said 
appellant,   Ralph   LI.   Cameron,  notwithstanding 
said  decisions,  has  continued  to  assert,  and  does 
assert,  the  right  to  the  exclusive  use  and  occu- 
pancy of  the  aforesaid  lands,  thereby  preventing 
the  appellee  from  causing  to  be  constructed  there- 
on improvements  greatly  needed  for  the  conven- 
ience and   protection  of  the  public  desirous  of 
viewing  the  said  Grand  Canyon ;  that  the  appellee 
by  reason  of  said  asserted  right,  and  bv  reason 


of  suits  instituted,  threats  made,  and  violence 
offered  by  said  Ralph  H.  Cameron,  and  others 
of  said  appellants,  persons  holding  or  desirous  of 
securing-  permits  from  appellee  to  occupy  and  use 
portions  of  the  aforesaid  lands  for  the  purpose 
of  conducting  thereon  enterprises  for  the  con- 
venience of  the  public,  have  been  prevented  from 
going  upon  or  occupying  said  lands,  and  have 
been  forcibly  ejected  therefrom  and  deterred 
from  securing  permits,  as  aforesaid;  that 
the  appellants  have  constructed  numerous 
buildings  on  the  said  lands,  all  within 
the  said  Tusayan  National  Forest,  and,  with 
the  exception  of  two  of  said  buildings,  all  within 
the  said  National  Monument,  all  of  the  said  build- 
ings having  been  constructed  since  the  with- 
drawal of  said  lands  as  a  part  of  the  Grand  Can- 
yon Forest  Reserve;  that  soilie  of  said  buildings 
have  been  enlarged,  and  that  new  buildings  have 
been  erected  on  said  lands  by  appellants  B.  A. 
Cameron,  L.  L.  Ferrall  and  S.  D.  Pepin,  in  the 
years  191 4  and  191 5,  and  after  the  aforesaid  de- 
cisions of  the  Department  of  the  Interior,  and 
that  notwithstanding  said  decisions,  the  said  ap- 
pellants maintained,  and  were  at  the  time  of  the 
filing  of  said  complaint,  maintaining  the  said 
buildings  on  said  lands,  and  occupying  the  same 


as  residences,  and  for  the  purpose  of  conducting 
therein  and  on  said  lands,  Hvery  and  other  busi- 
ness enterprises ;  that  said  appellants  used  said 
kinds  and  buildino^s  for  the  conduct  of  livery  busi- 
nesses in  the  years  1914  and  IQ15,  which  said 
businesses  were  beins;"  conducted  on  an  extensive 
scale  at  the  time  of  the  fiHne;  of  the  complaint; 
that  the  appellants  had  permitted  to  accumulate 
around  said  buildinj^^s,  and  at  or  near  the  rim  of 
the  said  Grand  Canyon,  lar^fe  deposits  of  stable 
manure,  q^arba^^e,  and  other  refuse,  to  the  "Teat 
annoyance  and  discomfort  of  the  public,  and 
thereby  |:yreatly  detractinf^-  from  the  scenic  beau- 
ties of  the  said  Grand  Cayon ;  that  on  September 
iQth,  1913,  the  said  Ralph  H.  Cameron  was  for- 
mally offered  a  free  special  use  permit  author- 
izing^ the  occupancy  of  said  lands  on  which  the 
said  buildinp-s  are  located;  that  said  Ralph  H. 
Cam.eron,  on  December  4th,  1913,  declined  to  ac- 
cept said  permit,  statino^  it  was  issued  without 
his  consent,  a.2:ainst  his  wishes,  and  that  he  did 
not  recoo;nizc  the  necessity  of  such  permit;  that 
on  Au9;ust  3rd,  1015,  said  permit  was  revoked; 
that  the  said  Ralph  H.  Cameron,  pretend in.q-  to 
do  the  annual  assessment  work  on  said  lands,  had 
excavated,  cut,  tunnels  and  shafts  in  the  said 
lands,  and  that  he  orave  out  and  threatens  that 
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he  intends  to  continue  said  excavating  and  pre- 
tended mining-  operations,  in  violation  of  the  laws 
and  regulations  governing  National  Monuments, 
thereby  irreparably  damaging  that  part  of  the 
rim  of  the  Grand  Canyon,  and  of  the  said  Na- 
tional Monument  most  accessible  to,  and  most 
frequented  by  the  public;  that  all  of  the  said  acts 
and  doings  of  the  appellants  were,  and  are, 
against  the  wishes,  and  without  the  consent  of  the 
appellee,  and  in  violation  of  the  rules  and  regu- 
lations of  national  forests  and  national  monu- 
ments, in  violation  of  law,  and  in  disregard  of 
the  rights  and  duties  of  the  appellee,  thereby  ap- 
propriating to  appellants'  private  use  the  said 
lands  which  had  been,  as  aforesaid,  set  aside  as 
and  constitute  a  very  important  part  of  the  Grand 
Canyon  National  Monument,  and  which  said 
lands  should,  of  right,  be  opeii  to  the  free  and  un- 
obstructed access  of  the  public,  and  to  the  unham- 
pered administration  of  the  proper  officers  of  the 
appellee,  and  that  said  acts  and  doings  of  the  ap- 
}7eilants,  amounted  to  a  continuing  tresspass,  a 
purpresture,  and  a  public  nuisance;  that  during 
the  summer  of  191 5,  a  large  increase  in  number 
of  persons  visited  the  said  Grand  Canyon,  and  it 
was  necessary,  in  order  to  afford  adequate  con- 
veniences, for  appellee  to  issue  a  large  number  of 


8 

permits  authorizing  the  conduct  of  Hvery  busi- 
nesses within  said  National  Monument,  and  to 
put  into  effect  a  closer  supervision  over,  and  reg^- 
ulation  of,  such  livery  and  other  businesses,  con- 
ducted within  said  National  Monument,  and  over 
and  of  said  National  Monument,  and  that  the 
acts  and  doinq-s  of  the  appellants,  complained  of, 
and  their  interference,  j^^-reatly  hampered  the  ap- 
pellee in  such  additional  supervision  and  reo'ula- 
tion;  that  appellee  had  no  plain,  adequate  and 
speedy  remedy  at  law ; 

The  appellee,  in  said  complaint,  prayed  a  tem- 
porary injunction,  restraining-  the  appellants  from 
occup34no-,  usino^,  or  assertin.g  any  claim  or  ri;^ht 
to  the  occupancy,  use  or  possession  of  the  said 
lands  and  the  said  mininj^  claim,  and  from  inter- 
ferins;"  with  the  administration  and  use  of  said 
lands  by  the  appellee,  and  its  permittees,  or  the 
public,  and  from  makino-  further  excavations  on 
the  said  lands,  which  said  application  for  tem- 
porary injunction,  was  denied;  the  appellee  in  the 
said  complaint  further  prayed  that  said  tempo- 
rary injunction  be  made  permanent:  that  appel- 
lants be  ordered  to  remove  all  buildino-s  and  struc- 
tures, and  all  deposits  of  filth  and  refuse,  and  to 
place  said  lands  as  nearly  as  possible  in  their  natu- 
ral condition,  and  that  it  recover  its  costs,  and 
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for  other  and  further  rehef ;  said  bill  of  complaint 
was  verified;  (pp.  1-13,  T.  of  R.)- 

Thereupon  the  appellants  interposed  a  motion 
to  dismiss  said  amended  bill  of  complaint,  for  the 
reason  that  the  same,  and  the  alleg^ations  therein 
contained,  did  not  constitute  any  ground  for  equi- 
table relief,  and  for  the  futrher  reason  that  the 
matter  attempted  to  be  litigated,  was  the  right  of 
possession  of  the  said  lands,  and  the  recovery  of 
such  possession  could  onl}-  be  litigated  in  an  ac- 
tion at  law,  and,  thereupon,  appellants  interposed 
a  motion  to  transfer  said  suit  to  the  law  side  of 
the  court,  in  the  event  that  said  motion  to  dismiss 
should  be  denied,  (pp.  30-31,  T.  of  R.);  that 
thereafter  the  said  motion  to  dismiss  was  over- 
ruled, and  exception  taken  by  appellant,  and,  the 
motion  to  transfer  to  the  law  side  of  the  calendar 
was  overruled,  and  exception  of  appellants  duly 
made  and  noted,  ( (p.  32-33,  T.  of  R.)  :  and  there- 
upon the  appellants  filed  their  answer  to  the  said 
amended  bill  of  complaint  denying,  under  oath, 
that  the  appellee  was  the  owner  of  said  lands, 
alleging  that  appellant  Ralph  H.  Cameron,  made 
a  due,  lawful,  valid  location,  under  the  mining 
laws  of  the  United  States,  of  the  said  Cape  Horn 
Mining  claim,  on  April  loth,  1902,  and  that  ever 
since  said  date,  said  lands  were,  and  at  the  time 
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of  the  filing  of  the  said  answer,  were,  the  prop- 
erty of  and  belonged  to  the  said  Ralph  H.  Cam- 
erson,  by  virtue  of  said  valid  mining  locations, 
and,  therefore,  that  said  lands  never  became  a 
p.rt  of  the  said  Tusayan  National  Forest,  or  oi" 
th?  said  National  Moniinient,  although  the  said 
lands  were  a  part  of  the  said  Grand  Canyon  For- 
est Reserve ;  alleging  that  the  proclamation  of  the 
President  pretending  to  establish  the  said  Na- 
tional Monument,  was  v/ithout  authority  of  law, 
as  said  Grand  Canyon  is  of  no  scientific  interest, 
is  not  an  historic  land  mark  or  prehistoric  struc- 
ture, or  an  object  of  historic  or  scientific  interest 
in  the  sense  intended  l">y  Congress  in  the  meaning 
of  said  Act  of  Congress  of  June  8,  1906,  but  is 
merely  an  enormous  canyon,  two  hundred  miles 
in  length,  eleven  to  fourteen  miles  in  width,  and 
approximately  ont  mile  in  depth.  That  said  pre- 
tended National  Monument  is  approximately  six- 
ty miles  long,  and  approximately  thirty  miles  in 
width,  and  is  unnecessary  for  the  care  and  man- 
agement of  the  (irand  Canyon,  and  that  the  lim- 
its of  said  pretended  National  Monument  are  not 
confined  to  the  smallest  area  compatible  with  the 
proper  care  and  management  of  the  Canyon,  and 
that,  therefore,  the  pretended  withdrawTil  of  said 
lands,  as  within  a  National  Monument,  is  void, 
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and  does  not  affect  the  lands  in  question;  admit 
that  the  lands  in  question  are  those  described  in 
the  amended  bill  of  complaint;  deny  that  said 
lands  should  be  free  and  unobstructed  to  access 
by  the  public  and  to  the  admiistration  of  the  ap- 
pellee, because  said  lands  belong"  to  said  Ralph  H. 
Cameron,  and  said  public,  and  officers  of  appel- 
lee, have  no  rig-ht  thereon,  except  by  the  permis- 
sion of  said  Ralph  H.  Cameron ;  alleg-e  that  said 
Ralph  H.  Cameron  has  always  permitted  all  per- 
sons desiring  to  observe  the  Grand  Canyon,  at  all 
times,  free  and  without  inconvenience,  charge  or 
obstruction,  whatsoever,  to  come  upon  said  lands ; 
admit  that  the  said  Ralph  H.  Cameron  located 
the  said  ground  as  the  Cape  Horn  mining  claim, 
and  allege  that  said  location  was  a  good,  valid 
and  lawful  location,  on  said  April  lo,  1902,  said 
Cameron  having,  at  that  time,  fully  complied  with 
all  the  lawful  requirements  relating  to  the  valid 
location  of  lode  mining  claims,  and  had  per- 
formed the  lawful  assessment  work  each  year 
after  such  location,  to  and  including  the  year 
191 5,  during  each  of  said  years,  in  the  doing  of 
said  assessment  work,  making  good  and  suffi- 
cient discoveries  of  mineral  bearing  rock  in  lodes 
and  place,  any  of  which  said  discoveries  were 
sufficient  to  sustain  the  said  location  from  the 
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date  of  such  discoveries ;  admit  that  said  Cameron 
filed  application  for  patent,  that  protest  was  made, 
that  hearing  was  had  at  which  said  Ralph  H. 
Cameron  appeared  and  introduced  evidence  to 
sustain  his  application,  hut  deny  that  he  ever  in- 
troduced anv  evidence  to  sustain  his  location  for 
minino-  claim,  the  sole  matter  at  issue  beinp- 
whether  or  not  the  Land  Department  would  g-rant 
his  application  for  patent:  admit  that  the  Secre- 
tarv  of  the  Interior  made  p  pretended  and  unau- 
thorized holdino-  that  the  "land  vv^as  not  mineral 
in  character"  V'holly  immaterial  to  the  matter  at 
issue;  admit  that  the  Secretary  of  the  Interior 
rejected  said  aT:!plication  for  patent,  and  attempted 
to  hold  said  minin;^"  claim  null  and  void,  and  also 
attempted  to  hold  the  said  lands  a  part  of  the  said 
National  Monument,  but  allege  that  the  actions 
of  the  said  Secretary  in  attemptino-  to  hold  said 
mining  claim  null  and  void  was,  itself,  void,  null 
and  of  no  effect,  as  was  his  action  in  attempting 
to  hold  the  lands  a  part  of  the  National  Monu- 
ment, as  the  said  vSecretary  had  no  power,  juris- 
diction or  right,  to  hold  snid  mining  claim  null  and 
void,  nor  had  the  Department  of  the  Interior,  or 
any  of  its  officers  or  bureaus  any  such  power, 
jurisdiction  or  right,  i^ecause  neither  said  Secre- 
tary nor   Department  possess   any   functions   to 
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cancel,  or  hold  null  and  void,  any  mining  claim 
location,  as  such  question  is  a  judicial  one  and  not 
determinable  by  said  Secretary  or  Department, 
and  for  the  further  reason,  that  the  validity  of 
the  said  mining-  claim  and  location  ,was  not  be- 
fore the  said  Department  nor  the  said  Secretar}^ 
as  the  sole  question  presented  by  the  application 
for  patent,  or  otherwise,  was  whether  a  patent 
should,  or  should  not,  issue,  and  for  the  further 
reason  that  the  question  of  whether  or  not  a  min- 
ing location  is  valid,  is  a  judicial  one,  of  and  con- 
cerning the  title  to  real  estate,  and,  therefore,  can 
only  be  litigated  and  determined  in  a  court  of  law, 
before  a  lawful  jury,  if  demanded;  that  the  said 
pretended  holding  of  the  said  Secretary,  was  an 
attempt  to  take  the  property,  i.  e.,  the  mining 
claim  or  location,  from  the  said  Ralph  H.  Cam- 
eron, without  due,  or  any,  process  of  law,  and  to 
deprive  him  of  his  constitutional  right  to  the  trial 
of  the  said  title  by  a  jury,  and  for  the  further  rea- 
son that  the  said  pretended  holding  was  based 
upon  a  finding  that  the  "Land  is  non-mineral  in 
character",  which  is  not  a  valid  ground  for  hold- 
ing a  mining  claim  or  location  void,  because  it  is 
immaterial  whether  the  land  is  non-mineral  m 
character,  as  it  is  the  mineral  deposit  which  is  the 
subject  of  location  under  the  mining  laws,  and 
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for  the  further  reason  that  the  evidence  before 
the  Secretary  overwhehningly  proved  that  there 
had  been  sufficient  discovery  of  mineral  bearing- 
rock  in  place,  on  said  ^-rounds,  prior  to  said  loca- 
tion, and  at  numerous  dates  thereafter  prior  to 
the  establishment  of  said  National  Monument,  to 
sustain  the  validity  of  the  said  location,  even  if 
not  sufficient,  in  the  view  of  the  Secretary,  to 
justify  the  issuance  of  a  patent ;  and  for  the  fur- 
ther reason  tliat  the  Secretary  made  no  finding- 
of  fact  which  was  a  lawful  reason  to  hold  a  min- 
ing- claim  or  location  null  and  void,  even  had  he 
both  the  power  and  jurisdiction  so  to  hold;  allege 
that  all  of  the  said  Secretary's  actions  were,  there- 
fore, null  and  void ;  admit  that  said  Ralph  H, 
Cameron  continued  to  assert  that  he  had  the  right 
to  the  exclusive  use  and  occupancy  of  said  lands, 
because  he  was  the  owner  thereof  under  said 
mining"  location  and  claim ;  denies  that  the  asser- 
tion of  said  right  prevented  the  appellee  from  con- 
structing improvements  thereon;  alleges  that 
neither  the  appellee,  nor  any  of  its  agents,  ever 
attempted  to  place  any  improvements  thereon, 
which  would  have  been  unnecessary,  as  the  said 
Ralph  H.  Cameron  had  long  since  placed  all  such 
improvements  as  are  mentioned  in  the  amended 
complaint,   upon   said   ground,   permitting  them 


and  the  said  grounds,  to  be  freely  used  by  any 
persons  desiring  to  view  the  said  Canyon;  deny 
an}'  threats  of  violence,  or  that  anyone  was  ever 
prevented  from  going  upon  said  land;  deny  ever 
having  forcibly  ejected  anyone  from  said  ground, 
or  deterred  anyone  from  securing  permits  from 
the  appellee;  admit  the  institution  of  one  suit  in 
the  Superior  Court  of  Coconino  County,  Arizona, 
to  maintain  and  protect  his  title;  admit  that  ap- 
pellants have  occupied  the  buildings  in  said  com- 
plaint described;  deny  that  any  amount  of  ma- 
nure, or  other  refuse,  was  allowed  to  accumulate 
on  said  ground;  allege  that  the  premises  were 
always  kept  in  a  clean  and  sanitary  manner;  ad- 
mit that  said  Ralph  H.  Cameron  excavated  cuts, 
tunnels  and  shafts  upon  the  said  ground  in  said 
Cape  Horn  mining  claim  in  the  doing  of  his  an- 
nual assessment  work  'thereon,  and  that  he  in- 
tended continuing  so  doing  for  the  purpose  oi' 
maintaining  his  title  to  said  mining  claim  loca- 
tion ;  denies  that  such  work  in  any  way  damages 
the  rim  of  the  Grand  Canyon  ;  denies  that  his  said 
work,  or  any  actions  on  his  part  complained  of, 
are  in  violation  of  any  rules  or  regulations  what- 
soever, of  the  appellee,  as  the  same  cannot  apply 
to  the  said  lands,  the  same  being  the  private,  in- 
dividual property  of  appellant,  Ralph  H.  Cam- 
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eron,  under  his  said  minins:  claim  and  location, 
and  deny  that  the  appellants,  or  any  of  them,  have 
done  any  act  whatsoever,  nor  could  they  have 
done  any  acts  whatsoever,  upon  the  said  p-round 
in  question,  amounting;  to  a  continuino;  trespass, 
purpresture,  and  public  nuisance,  as  the  said 
lands  do  not  belong'  to  said  appellee,  but  are  the 
private  individual  property  of  the  said  Ralph  B. 
Cameron;  alleo;e  that  all  of  the  appellants  assert 
that  said  Ralph  H.  Cameron,  since  the  location  of 
said  minino-  claim,  has  been  in  the  actual,  physi- 
cal possession,  of  said  land,  under  title  claim  of 
title,  color  of  title,  and  claim  of  right,  by  virtue 
of  said  minin<^  claim  and  location,  and  that  the 
appellants,  other  than  said  Ralph  H.  Cameron, 
claim  no  right,  title  or  interest  whatsoever  in  said 
lands,  and  ask  that  said  complaint  be  dismissed 
as  to  them ;  alle.s^e  that  permit  was  offered  to  said 
Ralph  H.  Cameron,  as  set  forth  in  said  complaint, 
and  that  he  refused  the  same  because  there  was 
no  necessity  therefor,  and  allege  that  it  would 
have  been  an  idle  and  dang-erous  action  for  him  to 
have  accepted  such  permit  to  occupy  and  use  his 
ovrn  land:  deny  that  there  was  a  large  increase 
in  number  of  persons  visiting  the  Canyon  in  T915, 
a.nd  that  it  v/as  necessary  for  the  appellee  to  issue 
and  keep  in  effect  such  a  large  number  of  per- 
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inits,  and  to  put  into  effect  closer  supervision,  as 
alleged  in  said  complaint,  and  deny  that  the  acts 
of  the  appellants  have,  in  any  way,  hampered,  or 
were  hampering,  the  appellee  in  such  additional 
supervision  and  regulation,  and  deny  that  appel- 
lants ever  interfered  with  the  administration  of 
any  land  belonging  to  the  appellee,  and  deny  all 
allegations  in  said  complaint,  except  those  specifi- 
cally admitted.  Appellants  prayed  that  said  com- 
plaint be  dismissed,  and  that  they  go  hence  with- 
out day. 

And  for  a  further  separate  defense,  the  appel- 
lant, Ralph  li.  Cameron,  asserted  that  he  had 
lawfully  located  the  grounds  in  question  by  vir- 
tue of  said  Cape  Horn  mining  claim,  had  made 
lawful  discovery,  prior  and  subsequent  to  said 
location,  had  done  the  annual  assessment  work 
down  to  and  including  the  year  191 5,  and  had 
complied  with  the  laws,  Federal,  Territorial  and 
State,  in  relation  to  mining  claims,  in  every  parti- 
cular; that  the  appellant  claimed  some  right  ad- 
verse to  his  title  in  said  lands,  and  prayed  that 
the  question  be  adjudicated,  and  that  he  be  de- 
clared the  owner  of,  and  entitled  to  possession 
of  the  said  ground,  by  virtue  of  said  mining 
claim,  and  that  the  appellee  be  debarred  from 
claiming  any  right   therein   adverse  to  him :  to 
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which  said  separate  defense,  the  appellee  never 
interposed  any  defense  or  plea  whatsoever,  upon 
the  trial  of  the  case  the  appellee  offered  in  evi- 
dence certified  copies  of  the  said  applications  for 
patent,  and  various  rulinq^s  and  decisions  of  the 
Secretary  and  General  Land  Office,  to  the  intro- 
duction of  which  appellants  objected  on  the 
,i^round  that  they  did  not,  in  any  way, 
affect  any  of  the  issues  in  the  case,  and 
that  the  Secretary  of  the  Interior  had  no 
jurisdiction  or  power  to  cancel  the  loca- 
tion of  the  Cape  Horn  mining  claim,  which 
objections  were  by  the  Court  overruled,  and 
exceptions  duly  taken  by  appellants,  (p.  36, 
and  pp.  83-85,  T.  of  R. ).  The  appellants,  under 
stipulation  of  counsel,  as  to  the  manner  and  form 
of  the  evidence,  offered,  to  sustain  the  allevia- 
tions of  their  answer,  the  statement  of  evidence 
excluded  by  the  court  (p.  54-82,  T.  of  R.),  to 
which  the  appellee  objected  on  the  s^round  tint 
the  Court  was  bound  and  concluded  by  the  de- 
cisions of  the  Secretary  of  the  Interior  annullin.'^ 
the  Cape  Horn  minin^s^  claim,  and  that  the  cou'-t 
could  not  permit  the  introduction  of  any  evidence 
on  the  part  of  the  appellants  for  that  reason, 
which  objection  was  sustained,  and  the  appel- 
lants duly  excepted  to  the  rulinq-  of  the  Court, 
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(p.  54  T.  of  R. )•  Thereupon  the  Court  made 
and  entered  its  decree,  (pp.  39-42  T.  of  R.)  in 
favor  of  the  appellee  enjoining  the  appellants 
from  occupyin,^,  usino-  or  assertin,^  any  claim 
to  the  lands  in  question;  from  making  any  ex- 
cavation whatsoever  in  said  lands,  requiring 
them  to  remove  all  deposits  of  filth,  manure  and 
refuse  and  the  said  buildings  and  structures.  Ap- 
peal was  properly  taken  by  appellants  to  this 
court,  and  supersedeas  issued. 

The  questions  involved  are  the  following: 

1.  Does  the  Secretary  of  the  Interior 
possess  any  right,  authority,  function,  or 
power,  to  cancel,  annul  or  hold  void,  a  lode 
mining  location  and  claim,  and  are  not  his 
decisions  attempting  so  to  do,  above  re- 
ferred to,  null  and  void? 

2.  Did  the  Secretary  of  the  Interior 
make  any  finding  of  f^ct  which  is  a  valid, 
lawful  ground  for  holding  a  mining  loca- 
tion null  and  void,  even  had  he  the  power 
so  to  do? 

3.  Did  the  trial  court  not  commit  error 
in  refusing  to  admit  in  evidence  the  state- 
ment of  evidence  excluded  (p.  54-82  T.  of 
R.)? 

4.  Did  the  trial  court  not  commit  error 
in  failing  to  pass  upon  the  second  defense 
of  appellants,  and  enter  judgment  in  accor- 
dance therewith? 
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SPECIFICATION  OF  ERRORS 
I. 

That  the  United  States  District  Court  for 
the  District  of  Arizona  erred  in  over-ruHn^  the 
motion  to  dismiss,  interposed  by  the  appellants 
to  the  complaint  filed  in  this  cause,  for  the  reason 
that  the  allegations,  in  said  complaint  contained, 
do  not  state  or  allepi'e  facts  sufficient  to  constitute 
a  cause  of  action  in  equitv  against  the  appellants, 
or  either  of  them,  or  to  constitute  sufficient 
grounds  in  equity  for  the  relief  prayed  for  in  the 
said  complaint,  as  it  appears  upon  the  face  of 
said  complaint  that  the  Secretary  of  the  Interior, 
without  an}^  power  or  authority  of  law  whatso- 
ever, and  possessin_^-  no  function  so  to  do,  as- 
sum.ed  to  make  certain  pretended  findings,  judg- 
ments, orders,  and  decisions,  purporting  to  can- 
cel and  annul  a  mining  location,  towit,  the  Ca[)e 
Horn  Mining  Claim,  fully  described  in  the  an- 
swer of  appellants ;  and  further,  attempting  to 
restore  the  land  embraced  within  the  boimdaries 
of  said  mining  location  to  the  public  domain,  and 
to  make  it  a  part  of  the  Tusayan  National  For- 
est. 

II. 

That  the  said  United  States  District  Coart 
erred  in  admitting  in  evidence,  over  the  obicc- 
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tion  of  the  appellants,  the  certified  copies  of  the 
opinions,  decisions,  orders,  and  adjudications  of 
the  Secretary  of  the  Interior  of  the  United  States, 
which  purported  to  cancel  and  annul  the  loca- 
tions of  the  Cape  Horn  minin_^  claim,  fully  de- 
scribed in  the  bill  of  complaint  and  answer  here- 
in, and  attemptino-  to  restore  the  land  embraced 
within  the  boundaries  of  the  said  Cape  Horn 
Mining-  Claim  to  the  public  domain ;  and  in  hold- 
ing and  declaring  said  ground  to  be  a  part  of  the 
Tusayan  National  Forest,  for  the  reason  that  the 
said  Secretary  of  the  Interior  had  no  righr,  au^ 
thority,  or  jurisdiction  whatsoever,  and  possessed 
no  function  to  annul  or  cancel  the  mining  loca- 
tion, and  particularly  not  the  mining  location 
know  as  the  Cape  Horn  Mining  Claim. 

III. 

That  the  Court  erred  in  refusing  the  offer 
of  the  appellants  to  introduce  the  testimony  "^f 
R.  H.  Hetherington,  Ralph  H.  Cameron,  S.  D. 
Pepin,  and  Leo  Kruskop,  for  the  reason  that  the 
said  testimony  of  the  said  witnesses  would  have 
tended  to  establish  the  validity  of  the  said  Cape 
Horn  mining  location,  ns  will  fully  appear  from 
the  transcript  of  said  evidence  submitted  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
9th  Circuit,  on  this  appeal. 
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IV. 

That  the  said  United  States  District  Court 
erred  in  rendering-,  makin,£^,  and  entering  its  final 
decree  in  this  case,  for  the  reason  that  the  said 
decree  is  contrary  to  the  lav;,  particularly  as  the 
said  decree  is  based  in  part  (and  practically  en- 
tirely) npon  the  said  decisions,  findings,  rulings, 
and  orders  of  the  said  Secretary  of  the  Inter- 
ior, which  were  and  are  absolutely  void  and  of 
no  effect,  the  said  Secretary  of  the  Interior  pos 
sessing  no  right,  authority,  power,  jurisdiction, 
or  function  to  make  any  such  decisions,  findings, 
rulings,  and  orders. 

V. 

That  the  said  United  States  District  Cou'-t 
erred  in  rendering,  making,  and  entering  its  de- 
cree in  this  cause,  because  the  same  is  contrary 
to  the  facts,  which  shoAV,  demonstrate,  and  prove 
tb.at  the  said  Cape  Horn  Mining  Claim,  from  the 
date  of  its  location  to  and  including  the  date  of 
the  said  decree,  was  and  is  a  valid  mining  loca- 
tion. 

VI. 

That  the  said  United  States  District  Cour^ 
erred   in  over-ruling  appellants'   motion   for     a 


23 

new  trial,  for  the  reasons,  set  forth  in  each  and 
all  of  the  foregoing-  assignments. 


ARGUMENT 

First:  Under  this  heading  we  combine  the 
first,  second,  fourth  and  sixth  specifications  of 
error,  as  each  of  them  involve  the  question  of 
whether  the  Secretary  of  the  Interior,  the  De- 
partment of  the  Interior,  or  any  of  its  bureaus 
or  officers,  have  jurisdiction  and  power  to  cancel 
and  declare  null  and  void,  the  location  of  a  min- 
ing claim,  when  the  owner  thereof  has  made  ap- 
plication for  patent  to  the  same. 

It  is  the  contention  of  appellants  that  any  such 
action  on  the  part  of  said  Secretary,  said  Depart- 
ment of  interior,  or  any  of  its  bureaus  or  offices, 
or  on  the  part  of  the  Commissioner  of  the  Gener- 
al Land  Office,  is  wholly  without  authority,  jur- 
isdiction or  power,  and  is  therefore  null  and  void, 
as  such  officers,  departments  and  bureaus  pos- 
sess no  function  to  cancel  the  location  of  a  lode 
mining  claim,  the  question  involved  being  one  of 
title  to  real  estate,  a  judicial  question,  not  deter- 
minable by  any  such  officer,  department  or  bur- 
eau, but  which  can  only  be  litigated  in  the  courts 
of  the  land. 
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It  will  be  conceded  that  after  the  location 
of  a  minin^^  claim  there  are  two  titles,  one  the 
title  by  possession  acquired  by  the  locator  under 
his  location,  the  other  the  fee  simple  title  resting 
in  the  Government. 

The  title  by  possession  is  a  granted,  estab- 
lished and  vested  right,  and  gives  to  the  locator 
or  owner  of  an  unpatented  mining  claim,  without 
there  being  any  necessity  for  any  application  of 
any  kind  to  the  government,  the  absolute  power 
to  sell,  mortgage,  or  will  the  i)roperty,  to  extract 
from  the  mining  claim,  and  dispose  of  the  same, 
any  and  all  kinds  of  mineral  wealth  which  it  may 
contain,  independent  of  p;overnmental  supervi- 
sion or  control. 

This  title  is  of  such  a  substantial  character 
that  the  owner  of  such  a  mining  claim  is  not  re- 
(luired  b}^  lav/  at  anv  time  to  go  into  the  United 
States  Land  Office  or  any  other  Department  for 
any  purpose  connected  therewith. 

It  would  be  burdening  the  Court  to  cfte  any 
authorities  in  support  of  the  above  proposition, 
as  we  do  not  think  there  are  any  cases  in  opposi- 
tion to  the  principles  above  involked. 

In  the  decision  in  Ex  Parte  Nichols  and 
Smith,  v.hich  was  rendered  bv  A.  A.  Jones,  Assis- 
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tant  Secretary  of  the  Interior,  on  the  24th  day 
of  October,  191 3,  it  is  held  that  the  Land  De- 
])artment  has  no  jurisdiction  or  power  to  declare 
null  and  void  a  location,  upon  the  ground  tnat 
there  has  been  no  discovery  of  mineral  upon  the 
land  claimed  as  an  unpatented  minino-  claim,  and 
in  his  opinion  Secretary  Jones  says  that  the  de- 
cision in  the  Yard  case  38  L  D  co.  is  "entire- 
ly indefensible  whether  viewed  from  an  adminis- 
trative or  legal  standpoint." 

This  position  is  also  sustained  in  a  recent  de- 
cision of  Judge  Anderson  in  the  Supreme  Court 
for  the  District  of  Columbia,  in  Cameron  vs.  the 
Secretary  of  the  Interior  and  Commissioner  of 
the  General  Land  Office. 

In  both  of  these  cases,  however,  no  applica- 
tion had  been  made  to  the  Land  Office  for  ac- 
quiring the  fee  simple  title  of .  the  government. 

In  the  case  at  bar,  application  was  made  by 
Cameron  for  patent  to  the  Cape  Horn  claim, 
and  in  addition  to  rejecting  the  application  the 
Land  Office  went  a  step  further  and  by  its  de- 
cision cancelled  and  held  void  the  location  of  this 
mining  clauiviriade  by  Cameron ;  and  it  is  claimed 
by  the  ^etfenda^^f*  in  this  case  and  counsel  for 
the  government  that  because  of  this  application 
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for  patent,  the  applicant  submitted  himself  to  the 
jurisdiction  of  the  Land  Department  for  all  pur- 
poses, and  that  the  declaration  of  cancellation  of 
the  minino-  claim  is  binding:  upon  him,  and  he  can- 
not now  and  in  this  case  question  the  jurisdic- 
tion and  po'.vcr  of  that  departrticnt  to  cancel  his 
location. 

The  contention  of  the  appellant  is  that  the 
Land  Department  or  Secretary  of  the  Interior 
had  authority  to  <:^rant  or  reject  the  application 
for  patent,  but  neither  had  any  authority  whatso- 
ever to  destroy  or  in  any  vv^ay  interfere  with  the 
separate,  distinct,  nnd  independent  title  already 
held  by  the  locator  under  his  location,  or  to  de- 
termine whether  or  not  the  locator  had  performed 
the  acts  necessary  to  constitute  a  valid  location. 
A  title  beins^  claimed  in  g-ood  faith,  the  courts, 
and  not  the  Secretary  or  Land  Department,  have 
the  exclusive  ri^^ht,  power  and  jurisdiction  to 
determine  whether  such  title  exists  or  not. 

Upon  discovery  (as  defined  by  the  Courts 
wherein  the  amount  or  value  is  considered  im- 
material) and  performinf^-  of  all  the  acts  of  lo- 
cation required  by  law,  a  complete  possessory 
title  vests  in  the  locator;  "when  these  require- 
ments have  been  complied  with,  the  land  is  no 
lonsrer   Public,  but  th.?  possession,  the  rig"ht  to 
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possession,  and  the  right  to  acquire  the  title  are 
IRREVOCABLY  VESTED  in  the  locator." 

Erwin  V.  Pare^^o  93  Fed.  608 

It  has  yet  to  be  claimed  that  the  Land  Depart- 
ment is  a  Court.  Only  Courts  have  power  to  try 
title  and  to  trv  any  question  as  to  whether  title 
exists  or  not,  or  for  that  matter  rio-hts  of  posses- 
sion to  mineral  s^round  or  otherwise. 

The  extraordinary  proposition  is  here  ad- 
vanced that  the  grantor,  or  one  who  is  claimed 
to  be  the  grantor  of  title,  may  himself  decide 
the  question  whether  he  has  granted  the  title  or 
not. 

When  Cameron  applied  for  patent  to  the 
ground  in  dispute,  he  submitted  his  claim  to  the 
jurisdiction  of  the  Land  Office  solely  to  have 
the  question  determined  whether  such  patent 
should  issue  to  him  or  not;  that  was  the  only  is- 
sue which  was  presented  for  determination.  He 
did  not  by  such  action  submit  to  the  Department 
the  question  whether  he  had  title  by  possession 
under  his  location,  and  as  has  been  heretofore 
stated  that  department  has  no  jurisdiction  or 
function  which  empowers  it  to  decide  the  ques- 
tion of  title  under  the  location  made  by  Cameron. 

When  the  department  by  its  decision  rejected 
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Cameron's  application  for  patent  it  exhausted  its 
power. 

No  Court,  much  less  a  Department  of  the 
Government,  can  render  judgment  in  any  case 
which  is  not  based  upon  the  issue  presented  by 
the  pleadino-s  and  papers  therein.  Such  a  judg- 
ment has  no  force  or  effect. 

The  order  of  cancellation  made  by  the  Land 
Office  and  affirmed  by  the  Secretary  in  Camer- 
on's ai:)plication  for  patent,  is  based  upon  the 
question  whether  the  land  is  mineral  or  non-min- 
eral, and  whether  a  discovery  under  the  rules  and 
regulations  of  the  Land  Department  had  been 
made. 

it  is  well  known  that  when  an  application  is 
made  for  patent  the  Land  Department  requires 
its  regulations  relating  to  the  mineral  character; 
of  the  land  to  be  complied  with,  that  is  the  appli- 
cant must  convince  the  Department  that  the 
ground  for  which  patent  is  asked  contains  miner- 
al of  commercial  character,  that  it  is  of  such  a 
nature  that  it  will  justifv  a  reasonable  person  mi 
the  expenditure  of  monev  in  developing  the 
same.  In  other  words,  the  rule  of  the  Depart- 
ment is  that  at  the  time  when  the  application  is 
made  the  ground  must  be  developed  to  such  an 
extent  as  to  show  practically  that  it  is  a  paying 
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proposition ;  and  we  have  no  quarrel  with  this 
rule  so  lono-  as  it  is  held  applicable  only  to  the 
allowance  or  rejection  of  patent.  It  is  within 
the  rules  of  reason  that  the  s;"overnment,  through 
its  Land  Department  may  lay  down  such  regula- 
tions as  it  may  deem  wise  and  proper  and  require 
proof  thereunder  before  permitting  the  fee  simple 
title  to  be  passed  out  of  the  government.  But 
when  this  Department  attempts  to  make  its  rule 
with  reference  to  discovery  applicable  to  such  an 
extent  as  to  go  into  another  field  of  investiga- 
tion, to-wit :  to  determine  the  title  to  the  location 
of  the  claim  itself,  then  it  has  stepped  beyond  irs 
rightful  domain  of  activity,  for  the  reason  that 
in  determining  the  question  whether  a  discovery 
of  mineral  has  been  made  under  a  location  notice 
another  rule,  than  that  of  the  Land  Department 
in  determining  whether  the  ptitent  should  issue 
or  not,  has  been  established  clearly  and  distinctly 
b'  the  Courts. 

A  discovery  upon  which  the  Land  Depart- 
ment might  rightfully  refuse  to  issue  a  patent 
may  nevertheless  be  absolutely  sufficient  to  sus- 
tain the  location.  The  rule  with  reference  to 
the  discovery  of  mineral  as  laid  down  bv  the 
Courts  is  as  follows:  "When  the  locator  finds 
rock  in  place  containing  mineral  he  li-is  made  a 
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discovery  within  the  meaning-  of  the  statute, 
whether  the  earth  or  rock  is  RICH  OR  POOR, 
whether  it  assays  HICxH  OR  LOW." 

Book  V.  Justice  Co. 
58  Ped  106-120. 

Reference  is  made  to  the  ^i^'eneral  law  and 
Court  ruHn^"s  on  this  subject  as  found  in 

Article  III  Lindley  on  Mines  3d  Ed.  Par. 
335  et  seq. 

This  learned  author  there  discusses  this  ques- 
tion at  length  and  in  all  of  its  phases,  ruling's  of 
the  Land  Department,  as  well  as  of  the  Court. 

On  pag'e  768,  Lindley  on  Mines,  3d  Ed.,  he 
says: 

"TO  HOLD  THAT,  IN  ORDER  TO  CON- 
vSTlTUTE  A  DISCOVERY,  as  the  BASIS  of 
the  LOCATION,  it  must  be  demonstrated  that 
the  discovered  deposit  will  when  worked,  YIELD 
A  PROEIT,  or  that  the  LANDS  containing  it 
are,  IN  THE  CONDITION  in  which  they  are 
discovered,  MORE  VALUABLE  FOR  MIN- 
ING than  for  any  other  purpose,  would  be  to 
DEFEAT  THE  OBJECT  AND  POLICY  OF 
THE  LAW." 

Also  at  the  same  place: 

"It  may  subsefjuentlv  appenr  that  the  lane's 
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are  not  of  the  quality  which  would  JUSTIFY 
THE  ISSUANCE  OF  A  PATENT  but  THIS 
would  not  determine  the  VALIDITY  OF  THE 
LOCATION.  A  TECHNICAL  DISCOVERY 
does  not  of  itself  establish  the  PATENTABLE 
mineral  character  of  the  land  but  is  sufficient 
to  SANCTION  A  RIGHT  OF  POSSESSION 
under  the  mining-  laws." 

See  also  Pag^e  760,  Lindley  on  Mines : 

NO  COURT  HAS  EVER  HELD  tnat  m 
order  to  entitle  one  to  LOCATE  A  MINING 
CLAIM  ore  of  COMMERCIAL  VALUE,  in 
either  quantity  or  aualitv  must  first  be  discov- 
ered. SUCH  A  THEORY  WOULD  MAKE 
MOST  MINING  CLAIMS  IMPOSSIBLE." 

The  attempt  of  the  Land  Department  to  can- 
cel Cameron's  Location  was  an  effort  to  take  his 
POSSESSORY  TITLE  without  due  or  any  pro- 
cess of  law  whatever,  and  as  it  is  a  title  the  Land 
Department  cannot  adjtidicate  concerning-  it  at 
all. 

The  holding  as  to  the  discovery  by  the  Secre- 
tary on  Cameron's  application  for  patent: 

"Logically  carried  out  would  prohibit  a  miner 
from  making-  any  valid  location  until  he  had  fully 
demonstrated  that  the  vein  or  lode  of  quartz  or 
other  rock  in  ])lace  bearing  gold  or  silver  which 
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he  had  discovered,  would  pay  all  the  expenses 
of  removing,  extracting-,  crushing-  and  reducini^ 
the  ore  and  leave  a  profit  to  the  owner.  If  this 
view  should  be  sustained  it  would  lead  to  AB- 
SURD, INJURIOUS  and  UNJUST  RE- 
SULTS." 

Lindley  on  Mines  (2)  pp.  769-70  (3rd  Ed.) 
Book  vs.   Justice  M.  Co. 
Indole  Hazvley)   c8  Fed.  106 
Bonne?'  z's.  Mcikle,  82  Fed.  697-703 

If  it  had  been  the  intention  of  the  Fedend 
Minin-^-  law  that  the  Land  Department  should 
have  the  jurisdictional  riq-ht  to  pass  upon  the  pos- 
sessory title  to  a  mininp;  claim,  is  it  not  a  little  ex- 
traordinary that  when  upon  an  application  for 
patent  an  adverse  is  filed  the  Federal  law  re- 
quires the  person  adversinj^,  within  the  statut- 
ory time,  to  bring  suit  ap^ainst  the  applicant  for 
patent  in  a  COURT  of  competent  jurisdiction  to 
determine  the  right  of  possession,  the  right  to 
the  possessory  title  as  between  these  parties.  We 
submit  that  this  Federal  direction  is  of  signifi- 
cant importance  in  considering  the  question  here 
involved,  and  to  our  minds  is  of  a  convincing 
character  and  illustrative  of  our  position  that 
when  the  possessory  title  is  in  question  the  right 
thereto  can  be  determined  only  in  the  Courts. 
We  can  not  conceive  of  ?.nv  nrinci^^le     of     law 
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which  would  chano"e  the  necessity  for  rival  claim- 
ants bein^^  compelled  to  ,s:o  to  the  courts  to  ha\  e 
the  question  of  possessory  title  determined,  and 
the  situation  which  has  arisen  herein  between 
the  g-overnment  itself  and  the  annlicant  for  pa- 
tent as  to  this  same  possessory  title.  It  is  the 
same  identical  question  which  is  involved  In 
either  of  the  cases.  The  only  difference  is  as  to 
one  of  the  parties  to  the  controversy  being-  the 
government,  an  it  does  not  strike  us  as  being 
sufficient  reason  to  change  the  forum  for  the 
determination  of  this  right  to  title  by  possession 
that  the  government  takes  issue  with  the  appli- 
cant Cameron.  We  insist  that  the  rule  should 
be  the  same  in  one  case  as  in  the  other.  If  there 
is  any  difference,  the  reason  for  the  determina- 
tion of  the  question  by  the  Courts  is  stronger  in 
a  case  where  the  government  is  one  of  the  parties 
to  the  litigation. 

Right  here  permit  us  to  suggest  that  juris- 
diction cannot  be  conferred  by  the  consent  of 
the  litigants  and  the  mere  fact  that  the  owner 
of  a  mining  claim  makes  application  to  the  Land 
Office  for  patent  cannot  possibly  enlarge  the 
power  of  the  Land  Office,  or  the  Interior  De- 
partment, or  give  to  it  any  jurisdiction  or  author- 
itv  not  conferred  bv  statute. 
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We  therefore  contend  that  there  are  no  court 
decisions  upon  the  question  which  is  presented 
to  this  Court,  and  we  are  not  famiHar  with  any 
Federal  law  or  any  rule  or  regulation  of  the 
Land  Department  even,  which  can  be  called  to 
support  the  government  in  its  position  that  the 
Land  Department  has  jurisdiction  to  hear  and 
determine  the  question  of  the  validity  of  a  min- 
ing location  even  in  a  case  where  an  application 
for  patent  has  been  made. 

We  might  remind  the  Court  that  departments 
have  no  powers  that  are  not  conferred  on  them 
by  law,  other  than  such  as  are  necessary  to  en- 
able them  to  execute  the  powers  designated  by 
the  statute. 

The  Federal  statutes  contain  no  provision  au- 
thorizing the  Department  of  the  Interior  to  can- 
cel the  location  of  a  mining  claim.  It  is  only  iti 
connection  with  the  granting  or  rejection  of  ap- 
plications for  patent  that  the  statute  brings  min- 
ing locations  within  the  purview  of  the  Interior 
Department,  and  the  right  to  cancel  a  location 
is  in  nowise  essential  or  in  any  manner  a  part  of 
the  power  to  reject  an  application  for  patent.  The 
conclusion  appears  to  be  that  there  is  no  theoiy 
upon  which  the  Department  has  authority  to  can- 
cel a  mining  location. 
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We  think,  therefore,  that  your  honor  will 
agree  with  us  that  the  decision  of  the  U.  S.  Land 
Office,  affirmed  by  the  Secretary  of  the  Interior, 
holding  that  the  said  Cape  Horn  mining  claim  is 
null  and  void  should  not  be  admitted  in  evidence. 

Before  leaving  this  subject  we  wish  to  sug- 
gest the  following  language  from  Section  2325 
R  S  U  S :  "If  no  adverse  claim  shall  have  been 
filed  with  the  register  and  the  receiver  of  the 
proper  land  office  at  the  expiration  of  the  sixty 
days  of  publication,  it  shall  be  ASSUMED 
THAT  THE  APPLICANT  IS  ENTITLED 
TO  A  PATENT,  upon  the  payment  to  the  proper 
officer  of  five  dollars  per  acre,  *  *  *". 

Does  this  not  mean  that  when  no  adverse  is 
filed  to  an  application  for  patent,  the  activities  of 
the  Land  Department  are  confined  to  questions 
affecting  the  regularity  *  of  the  proceedings  in 
the  application  for  patent. 

Second:  The  Secretary  in  finding  that  the 
land  is  non-mineral  in  character,  reached  a  con- 
clusion which  is  one  of  law  and  not  of  fact,  and 
therefore  not  binding  upon  the  Court,  and  which 
is  not  a  ground,  and  could  not  be  a  ground  for 
declaring  a  mining  location  void,  for  the  reason 
that  it  is  provided  by  Section  2319,  of  the  Re- 
vised Statutes  of  the  United  States,  that  all  valu- 
able mineral  deposits  are  declared  to  be  free  and 
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Open  to  exploration  purposes,  and  the  lands  in 
which  the}^  are  found,  to  occupation  and  pur- 
chase. Therefore,  whether  the  lands  were  non- 
mineral  or  not,  is  entirely  immaterial.  The  at- 
tempted finding-  of  the  Secretary,  also  a  conclu- 
sion of  law,  and  not  a  finding-  of  fact,  concerning- 
the  discovery  of  mineral  bearing  rock  on  said 
claim,  while  sufficient  to  permit  him,  in  his  dis- 
cretion, to  reject  the  application  for  patent,  is 
entirely  insufficient  to  constitute  such  a  lack  of 
discovery  as  would  invalidate  the  location  itself 
of  a  mining  claim.  The  difference  between  the 
Department  rule  on  discovery,  and  the  unques- 
tioned rule  of  the  courts,  is  fully  discussed  in  the 
argument  under  the  first  heading  hereof. 

Third:  The  trial  court  was  in  error  m  re- 
fusing to  admit  in  evidence  the  statement  of  evi- 
dence excluded  (pp.  54-82,  T.  of  R. )  the  objec- 
tion to  the  same  being  solely  that  the  Court  was 
bound  and  concluded  by  the  decisions  of  the  Sec- 
retary annulling  the  said  Cape  Horn  mining 
claim,  an  dthat  the  court  could  not  permit  the  in- 
troduction of  any  evidence  on  the  part  of  the 
defendant  for  that  reason.  While  it  will,  of 
course,  be  conceded  that  the  findings  of  fact  of 
the  Secretary,  lawfully  made,  in  a  matter  before 
him  over  which  he  has  power,  jurisdiction  and 
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authority,  are  final,  nevertheless,  as  before  stated, 
the  two  finding-s  upon  which  he  based  his  deci- 
sion, i.  e.,  that  the  land  was  non-mineral  in  char- 
acter, and  that  no  sufficient  discovery  had  been 
made,  were  conclusions  of  law,  as  they  involved 
the  construction  and  application  of  United  States 
Mining-  Laws,  and  were  made  in  a  matter  over 
which  the  Secretary  had  no  power  or  jurisdic- 
tion, the  said  Secretary  having  no  function  to 
cancel  a  mining  location,  and,  therefore,  the  said 
decisions  were  not  final  and  binding  upon  the 
tria  Icourt. 

Fourth:  The  second  defense  of  appellants 
was,  in  efifect,  a  crossbill  against  the  appellee,  ask- 
ing that  the  title  of  Ralph  H.  Cameron  be  adjudi- 
cated, and  that  he  be  decreed  to  be  the  owner 
of  the  mining  claim  in  question,  and  the  lands 
embraced  within  its  boundaries.  No  answer  or 
pleading  of  any  kind,  whatsoever,  was  ever 
made  by  the  appellee  thereto,  and  judgment  and 
decree  should  have  been  entered  in  favor  of  the 
appellant,  Ralph  H.  Cameron,  thereon,  the  trial 
court  did  not,  in  auA'  way,  mentioning  or  dispos- 
ing of  said  second  defense  in  its  said  decree,  or  at 
all.  The  attention  of  the  court  is  earnestly  di- 
rected to  the  statement  of  evidence  excluded,  (pp. 
54-S2,  T.  of  R. ),  Vv'hich  would  have  absolutely 
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proven  all  of  the  alleo-ations  of  said  second 
defense,  had  the  trial  court  received  the  same 
in  evidence,  thus  requiring-  ?.  decree  for  appel- 
lant, Ralph  H.  Cameron,  unon  the  said  second 
defense,  the  alleg'ations  of  which  are  confessed 
by  the  appellee  by  its  failure  to  deny  the  same. 
The  appellants  therefore  submit  that  the  de- 
cree of  the  lower  court  should  be  reversed,  and 
that  judgement  and  decree  should  be  entered  in 
this  court,  upon  said  second  defense,  that  said 
Ralph  H.  Cameron,  appellant,  is  the  owner  of 
the  said  Cape  Horn  Lode  mining  claim,  and  all 
of  the  lodes,  mineral  deposits,  and  lands  within 
its  boundaries,  and  that  the  appellee  be  de- 
barred from  ever  asserting  any  title  thereto  ad- 
verse to  the  appellant,  Ralph  H.  Cameron. 

ROBT.  E.   MORRISON, 

J.  E.  MORRISON, 

Solicitors  for  Appellant. 
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STATEMENT  OF  CASE. 

The  appellants '  statement  of  facts  is  in  the  main 
a  correct  narrative,  but  it  is -deemed  advisable,  in 
order  that  the  issues  may  be  truly  presented  to  sup- 
plement it,  as  follows : 

When  on  May  17,  1905,  the  appellant,  Ralph  H. 
Cameron,  filed  his  application  for  patent  on  the  Cape 
Horn  Lode  mining  claim,  involved  herein,  with  the 
Register  and  Receiver  of  the  United  States  Land 
Office  at  Prescott,  and  after  protest  against  said  ap- 
plication was  made  and  hearing  had,  at  which  said 
Ralph  H.  Cameron  appeared  and  introduced  evidence 
in  support  of  said  mining  claim  on  location  and  in 
support  of  his  application  for  patent,  the  Secretary 


of  the  Interior,  it  should  be  stated,  gave  full  consid- 
eration to  the  evidence  taken  at  the  aforesaid  hear^ 
ing,  and  thereupon  held  on  February  11,  1909,  as 
stated  by  the  appellants  that  no  discovery  of  mineral 
had  been  made  within  the  boundaries  of  said  alleged 
Cape  Horn  Lode  mining  claim,  and  that  the  land  em- 
braced in  the  said  Cape  Horn  Lode  mining  claim  was 
not  mineral  in  character,  and  the  said  Secretary  of 
the  Interior  rejected  the  said  application  for  patent 
and  held  the  location  of  the  Cape  Horn  Lode  mining 
claim  to  be  null  and  void,  and  held  the  lands  therein 
embraced  to  be  a  part  and  parcel  of  the  Grand  Can- 
yon National  Monument. 

On  September  19,  1913,  the  said  Ralph  H.  Cam- 
eron was,  under  authority  vested  in  the  Secretary  of 
iVgriculture,  by  the  act  of  June  4,  1897,  (30  Stat. 
1911)  formally  offered  a  free  special  use  permit,  au- 
thorizing the  occupancy  of  that  part  of  the  said  land 
to  the  plaintiff  on  which  the  buildings  maintained  by 
the  said  defendants  on  the  said  alleged  Cape  Horn 
Lode  mining  claim  are  located,  and  said  permit  was 
specifically  offered!  subject  to  the  rules  and  regula- 
tions prescribed  by  the  Secretary  of  Agriculture  for 
the  occupancy  of  National  forests,  which  said  permit 
was,  as  stated  by  the  appellants,  declined  by  the  said 
Ralph  H.  Cameron. 

The  statement  on  Page  14,  brief  of  the  appel- 
lants, that  the  evidence  before  the  Secretary  of  the 
Interior  in  the  hearing  held  at  the  protest  against  the 


issuance  of  patent,  pursuant  to  the  aforesaid  appli- 
cation for  patent,  filed  by  said  Ralph  H.  Cameron : 
''Oveiiwhelmingly  proved  that  there 
had  been  sufficient  discovery  of  mineral 
bearing  rock  in  place,  on  said  grounds,  prior 
to  said  location,  and  at  numerous  dates 
thereafter  prior  to  the  establishment  of  said 
National  Manument,  to  sustain  the  validity 
of  the  said  location" 

is  not  supported  by  the  answer,  and  the  Secretary 
of  the  Interior,  after  full  consideration  of  the  evi- 
dence, did  actually  find  on  the  evidence  submitted 
that  no  discover}^  had  been  made  sufficient  to  sustain 
the  validity  or  existence  of  the  said  location. 

While  the  appellant,  R.  H.  Cameron,  denies  that, 
at  the  said  hearing,  on  which  the  cancellation  of  the 
location  was  based  "he  ever  introduced  any  evidence 
to  sustain  his  location  for»  mining  claims,"  (appel- 
lants' brief,  page  2)  evidence  on  this  point  and  go- 
ing directly  into  the  character  of  the  land,  and  the 
fact  of  discovery,  was  so  submitted  by  him,  as  shown 
by  the  appellee's  Exhibit  "D,"  which  is  a  certified 
copy  of  the  decision  of  the  Secretary  of  the  Interior, 
dated  February  11,  1909,  (Page  139,  T  of  R.),  and 
said  decision  states  (Page  139,  T.  of  R.),  that  the 
character  of  the  land,  applicant's  good  faith  and  his 
compliance  with  the  law,  each  were  fully  gone  into 
hy  both  parties  in  their  evidence,  and  the  testimony 
as  reviewed  and  restated  by  the  Secretary  in  his  de- 
cision shows  that  the  facts  needed  by  the  Depart- 


ment  to  property  determine  the  validity  of  a  mineral 
location  were  in  fact  submitted. 

The  statement  on  page  14  of  the  brief  of  the 
appellants  that  the  Secretary  in  said  decision 
"Made  no  finding  of  fact,  which  was  a 
lawful  reason  to  hold  a  mining  claim  or  loca- 
tion null  and  void" 

is  controverted,  since  Exhibit  "D"  of  the  appellee, 
previously  referred  to,  shows  that  definite  findings 
of  fact  were  made  by  the  Secretary  of  the  Interior, 
and  the  question  whether  the  reasons  were  lawful, 
is  a  matter  of  law  and  not  of  fact. 

THE  DEPARTMENT  OF  THE  INTERIOR  HAS 
JURISDICTION  TO  DETERMINE  THE 
VALIDITY  OF  A  MINERAL  LOCATION, 
AND  ON  EVIDENCE  SUBMITTED,  TO  CAN- 
CEL AND  DECLARE  NULL  AND  VOID  ANY 
LOCATION  NOT  MEETING  THE  REQUIRE- 
MENTS OF  THE  LAW. 

In  pursuance  of  authority  expressly  granted  by 
Article  4,  Section  3  of  the  Constitution,  Congress  has 
created  the  Land  Department  a  quasi-judicial  tri- 
bunal and  vested  it  with  authority  to  hear  and  deter- 
mine claims  to  the  public  lands  asserted  under  acts 
of  Congress.  U.  S.  Revised  Statutes,  Sees.  44i;,  453, 
and  2478. 

Sec.  441.  The  Secretary  of  the  Inter- 
ior is  charged  with  the  supervision  of  public 
business  relating  to  the  following  subjects: 


*     *     *     Second.    The  public  lands,  includ- 
ing mines. 

Sec.  453.  The  Commissioner  of  the 
General  Land  Office  shall  perform,  under 
the  direction  of  the  Secretary  of  the  Inter- 
ior, all  executive  duties  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of  the 
United  States,  or  in  am^  wise  respecting 
such  public  lands  and  also,  such  as  relate  to 
private  claims  of  land,  and  the  issuing  of 
patents  for  all  grants  of  land  under  the  au- 
thority of  the  Government. 

Sec.  2478.  The  Commissioner  of  the 
General  Land  Office,  under  the  direction  of 
the  Secretary  of  the  Interior,  is  authorized 
to  enforce  and  carry  into  execution  by  ap- 
propriate regulations,  every  part  of  the  pro- 
visions of  this  Title  (Title  XXXII,  The 
Public  Lands)  not  otherwise  especially  pro- 
vided for. 

These  statutes  vest  in  the  officers  of  the  Land 
Department,  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office,  complete 
and  absolute  supervision,  control,  administration  and 
authority  over  all  public  lands  of  the  United  States 
in  every  respect  not  otherwise  specifically  provided 
by  law.  In  the  exercise  of  these  functions  the  Sec- 
retary of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  act  administratively  and  ju- 
dicially.   The  Congress  of  the  United  States,  in  en- 
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acting  these  statutes,  wisely  recognized  the  need  for 
a  competent  governmental  authority,  freed  from  the 
restrictions  and  procedure  of  ordinary  courts  of  law, 
possessing  administrative  powers  for  the  manage- 
ment of  the  public  lands,  but  at  the  same  time  author- 
ized to  determine  those  special  questions  of  law  with- 
in its  peculiar  province,  and  established  the  Depart- 
ment of  the  Interior  as  a  special  tribunal,  which, 
v/hile  resorting  to  the  courts  for  the  execution  of  its 
decrees,  should  pass  on  all  questions  of  land  title  aris- 
ing in  connection  with  the  disposition  of  the  public 
lands,  as  between  the  United  States  and  the  claim- 
ants under  its  grants.  The  contention  of  the  appel- 
lants that  the  Secretary  of  the  Interior  was  without 
power  and  authority  to  determine  the  validity  of  a 
mineral  location,  denies  this  quasi- judicial  function 
of  the  Department  of  the  Interior  because  it  is  not  in 
name,  as  well  as  in  prerogative,  a  court;  it  is  con- 
tended that  this  is  a  false  conception  of  the  character 
and  duties  of  the  Land  Department. 

' '  Congress  has  constituted  the  land  de- 
partment, under  the  supervision  and  control 
of  the  Secretary  of  the  Interior,  a  special  tri- 
bunal with  judicial  functions,  to  which  is 
confided  the  execution  of  the  laws  which 
regulate  the  purchase,  selling  and  care  and 
disposition  of  the  public  lands. ' '  Riverside 
Oil  Company  v.  Hitchcock,  190  U.  S.,  316, 
324,  47  L.  Ed.,  1074, 1078. 

"The  land  department  of  the  United 


states  is  a  quasi- judicial  tribunal,  invested 
with  authority  to  hear  and  determine 
claims  to  the  public  lands  subject  to  its  dis- 
position, .  .  .  "James  et  al.  v.  Germania 
Iron  Co.,  107  Fed.,  597,  600. 

' '  The  phrase  '  under  the  direction  of  the 
Secretary  of  the  Interior,'  as  used  in  these 
sections  of  the  statutes  is  not  meaningless, 
but  was  intended  as  an  expression  in  gen- 
eral terms  of  the  power  of  the  Secretary  to 
supervise  and  control  the  extensive  opera- 
tions of  the  Land  Department  of  which  he 
is  the  head.  It  means  that  in  the  important 
matters  relating  to  the  sale  and  disposition 
of  the  public  domain,  the  surveying  of  pri- 
vate land  claims  and  the  issuing  of  patents 
thereon,  and  the  administration  of  the  trusts 
devolving  upon  the  government,  by  reason 
of  the  laws  of  Congress  or  under  treaty 
stipulations,  respecting  the  public  domain, 
the  Secretary  of  the  Interior  is  the  super- 
vising agent  of  the  government  to  do  justice 
to  all  claimants  and  preserve  the  rights  of 
the  people  of  the  United  States. ' '  Knight  v. 
Land  Association,  142  U.  S.  161,  177;  35  L. 
Ed.  974,  980. 
Under  this  delegation  of  authority,  vested  in  the 

Interior  Department,  and  recognized  by  the  courts 
in  the  cases  cited,  the  Land  Department  finds  com- 
plete jurisdiction  over  claims  to  the  public  lands  in 


8 

the  absence  of  some  specific  provision  to  the  con- 
trary. 

Warnekros  v.  Cowan,  13  Ariz.  42,  108 
Pac.  238; 

Cosmos  Co.  V.  Gray  Eagle  Oil  Co.,  190 
U.  S.,  301,  309; 

Bishop  of  Nesqiially  v.  Gibbon,  158 
U.S.  155,  167; 

Burke  v.  S.  P.  Ry.,  234  U.  S.  669,  684. 

It  is  submitted  that  with  no  statutes  cited  or 
available,  depriving  the  Land  Department  of  juris- 
diction over  mineral  locations,  the  Secretary  of  the 
Interior  has  full  power  and  avithority  to  consider  the 
facts  in  connection  with  the  application  for  patent 
and  a  claim  of  mineral  location,  to  reject  application 
for  patent  and  find  the  location  invalid  and  cancel 
the  location. 

It  is  conceded  that  where  the  prerequisites  have 
been  met  and  a  valid  location  of  a  mining  claim  is  es- 
tablished, two  titles  exist,  and  that  in  addition  to  the 
fee  simple  title  resting  in  the  Goverimient,  the  lo- 
cator acquires  a  possessory  right,  subject,  as  stated 
in  the  brief  of  the  appellants  (page  24),  to  the 
"power  to  sell,  mortgage,  or  will"  and  to  use  the 
claim  consistent  with  the  purposes  for  which  the 
location  was  made.  We  therefore  have  no  quarrel 
with  the  case  (Erwin  v.  Perego  93  Fed.  608)  cited 
on  page  26  of  the  appellants'  brief,  since  it  merely 
holds  that  the  possessory  right  is  fixed  after  dis- 
covery.   It  by  no  means  follows  that  the  claimant  of 


a  pretended  location  possesses  any  or  all  of  these 
rights  and  privileges,  nor  that  the  Government,  as 
the  owner  of  the  fee  simple  title,  is  precluded  from 
([uestioning  the  validity  of  the  location  in  a  proper 
procedure.  It  is  onh^  a  valid  location  which  carries 
any  right  whatsoever.  The  mineral  statutes  of  the 
United  States  prescribe  clearly  what  the  prere- 
quisites are  to  the  existence  of  such  a  location  and 
the  mere  attempt  on  the  part  of  the  appellants  to  ob- 
tain this  title  and  right,  by  monumentation  and  re- 
cording together  with  the  bare  allegation  on  the  part 
of  the  individual  that  he  has  such  right  does  not  es- 
tablish it,  unless  these  prerequisites  are  met. 

It  is  true  that  the  claimant  in  a  mineral  location 
is  not  required,  by  law,  to  present  himself  before  the 
officers  of  the  United  States  and  seek  an  adjudica- 
tion of  his  rights,  but  this  operates  as  no  bar  to  the 
right  of  the  owner  of  the  land  to  object  to  the  claim 
and  use  of  its  land.  The  United  States  at  no  time  has 
yielded  up  its  privilege  to  call  in  the  claimant  and 
require  of  him  a  showing  as  to  his  compliance  with 
the  law,  and  on  failure  to  show  the  necessary  dis- 
covery, to  deny  the  existence  of  any  claim  or  location 
and  to  cancel  the  pretended  right,  in  which  event  the 
<daim  of  title  by  possession  fails. 

That  the  Government,  through  its  Department 
of  the  Interior,  has  such  a  right,  and  that  the  proper 
proceeding  is  in  that  Department,  has  been  generally 
recognized  bj^  the  Department  itself  in  its  decisions, 
and  firmly  established  by  the  decisions  of  the  courts. 
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It  would  appear  that  the  counsel  for  the  ap- 
pellants in  their  statement  at  the  top  of  page  34  of 
the  brief 

"that  there  are  no  court  decisions  upon  the 
question  which  is  presented  to  this  Court, 
and  we  are  not  familiar  with  any  Federal 
law  or  any  rule  or  regulation  of  the  Land 
Department  even,  which  can  be  called  to 
support  the  Government  in  its  position" 

have  missed  the  final  decisions  of  both  the  courts  and 
of  the  Land  Department,  although  they  have  not 
overlooked  decisions  tending  somewdiat  to  sustain 
their  contentions,  and  which  have  subsequently  been 
reversed  on  final  consideration. 

In  this  connection  a  reference  is  made  to  the 
decision  of  the  First  Assistant  Secretar}^  of  the  In- 
terior Vogelsang,  in  the  case  Ex  Parte  Nichols  and 
Smith,  (46  L.  D.  20),  reversing  the  earlier  decision 
of  the  Interior  Department  in  the  same  case. 

The  decision  of  Secretary  Jones  in  the  same  case 
(unreported)  as  cited  in  the  appellants'  brief,  is  no 
longer  the  recognized  law  of  the  Department.  On 
motion  for  rehearing.  Secretary  Vogelsang's  deci- 
sion rendered  February  6,  1917,  re-establishes  the 
prior  holdings  of  the  Interior  Department  (See  H.  H. 
Yard  et  al,  38  L.  D.  59),  and  after  reviewing  the  au- 
thorities, definitely  holds  that: 

"Upon  a  careful  review  of  this  ques- 
tion, and  after  mature  consideration,  the 
Department  is  convinced  that  under  the  law 
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and  authorities  it  possesses  jurisdiction  and 
authority  over  the  subject  matter  of  the 
present  case," 

and  this  finding  by  the  Interior  Department  was 
made  although  the  question  at  issue  was  the  right 
of  the  Department  to  cancel  the  location  in  proceed- 
ings instituted  by  it,  before,  and  in  the  absence  of, 
any  application  for  patent. 

The  case,  Cameron  v.  Lane,  decided  by  Judge 
Anderson  in  the  Supreme  Court  of  the  District  of 
Columbia,  and  which  is  relied  on  by  the  appellants, 
was  also  reversed  in  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  by  Associate  Justice  Charles  H. 
Robb,  (45  App.  D.  C.  404),  directing  the  dismissal  of 
the  bill  brought  by  Cameron  against  the  Secretary 
of  the  Interior  and  officers  of  the  Land  Department 
from  proceeding  to  cancel  certain  pretended  mineral 
locations.  Appeal  to  the  Supreme  Court  of  the  United 
States  from  the  decision *of  Justice  Robb  was  never 
perfected. 

Whatever  authority  might  have  been  found  in 
the  reversed  decisions  of  Secretary  Jones  and  Judge 
xVnderson,  it  must,  as  stated,  be  kept  in  mind,  the 
cases  are  distinguishable  from  that  at  bar  in  that  no 
applications  for  patent  had  been  filed  in  either  case, 
and  Judge  Anderson  held  that  had  such  application 
been  made,  thus  presenting  the  case  to  the  Interior 
Department,  it  would  have  had  jurisdiction  not  only 
To  reject  the  patent,  but  to  go  further,  and  on  estab- 
lishment of  lack  of  discovery  to  cancel  the  locations. 
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This  was  a  direct  recognition  of  the  jurisdiction  as- 
sumed by  the  Secretary  of  the  Interior  in  cancelling 
the  Cape  Horn  mineral  location  after  application  for 
patent.  Judge  Anderson  in  his  opinion,  which  was 
filed  March  15, 1916,  says: 

"That  courts  alone  have  jurisdiction  to 
cancel  the  location  or  to  determine  whether 
the  right  thereto  does  or  does  not  exist,  ex- 
cepting (which  is  not  the  case)  where  a 
claimant  has  invoked  the  jurisdiction  of  the 
Department  for  the  purpose  of  acquiring 
the  ultimate  title. ' ' 

APPLICATION  FOR  PATENT  NECESSARILY 

SUBMITS  LOCATION  TO  LAND 

DEPARTMENT 

Sec.  2325,  IT.  S.  R.  S.  prescribes  the  procedure 
for  obtaining  a  patent  on  a  mineral  location  and 
provides  that  any  person  or  persons 

"having  claimed  and  located  a  piece  of  land 
for  such  purposes,  who  has  or  have  complied 
with  the  terms  of  this  chapter,  may  file  in 
the  proper  land  office  an  application  for 
patent,  under  oath,  showing  such  com- 
pliance." 

Rule  41  of  the  mining  regulations  of  the  Interior 
Department  (44  L.  D.  296)  requires  the  applicant  for 
patent  to  make  a  full  showing  as  to  the  mineral  vein, 
lode,  etc.,  alleged  to  exist  within  the  claim. 

The  statutes  and  regulations  cited  require,  on 
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application  for  patent,  a  showing  of  compliance  with 
the  requirements  of  the  law,  and  this  carries  with  it 
the  establishment  of  a  valid  location,  based  pri- 
marily on  discovery. 

Rights  under  a  location  could  only  follow  dis- 
icovery. 

Creede  and  C.  C.  Mining  Co.,  v.  Uintah 

T.  M.  and  T.  Co.,  196  U.  S.  337. 

The  question  to  be  determined  by  the  Land  De- 
partment in  passing  on  any  application  for  mineral 
patent  is  the  existence  of  a  valid  location  and  the 
facts  which  establish  one.  If  there  is  no  location,  the 
department  is  without  authority  to  issue  patent  and 
having  assumed  jurisdiction  to  determine  the  ulti- 
mate title,  and  being  required  to  pass  on  the  validity 
of  the  location,  it  would  be  nothing  less  than  absui'd 
that  the  Land  Department  should  have  authority  on 
the  one  hand  to  pass  complete  title  out  of  the  United 
States,  or  on  the  other  to  refuse  to  pass  such  title, 
based  on  the  lack  of  discavery  and  invalidity  of  the 
location  and  still  have  no  authority  to  dispose  of 
the  claim  on  which  the  application  for  patent  was 
based,  leaving  the  matter  at  issue  in  the  same  status 
as  when  submitted  to  its  jurisdiction. 

It  is  well  settled  that  a  mineral  patent  is  con- 
clusive, except  on  direct  attack  by  the  United  States 
for  fraud;  that  the  issuance  of  the  patent  is  an  ad- 
judication and  like  a  judgment  is  final  as  to  all  mat- 
ters which  the  Land  Department  must  determine 
prior  to  its  issuance,  and  that  among  those  things 
which  must  be  so  determined,   and  on  which  the 
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patent  is  conclusive,  is  the  mineral  character  of  the 
lands  embraced  in  the  patent  and  the  fact  that  a  dis- 
covery and  valid  location  have  been  made. 

Carson  City  Gold  &  Silver  Co.  v.  North 
Star  Mining  Co.,  83  Fed.  658,  664. 

Talbot  V.  King,  6  Mont.,  76,  9  Pac.  434; 

Steel  V.  St.  Louis  Smelting  etc.,  Co.,  106 
U.S.  447,  451; 

Calhoun  Gold  Mining  Co.  v.  Ajax  Gold 
Mining  Co.,  182  U.  S.  499,  51.0; 

Creede  &  C.  C.  M.  &  M.  Co.  v.  Uintah  T. 
M.  &  T.  Co.,  196  U.  S.  337. 

If  the  Land  Department  in  issuing  a  patent  must 
determine  the  validity  of  a  location,  it  must  have  the 
same  power  when  it  rejects  the  application  for  pat- 
ent. In  both  cases  it  must  pass  on  the  validity  of 
the  location.  If  it  has  authority  in  one  case  to  de- 
termine that  a  discovery  has  been  made,  and  that  the 
location  is  valid,  no  reason  appears  why  it  should 
not  have  authority  when  it  finds  no  discovery  has 
been  made,  to  declare  the  location  invalid. 

The  appellants  herein,  if  they  had  received  a  pat- 
ent, as  a  result  of  the  findings  of  the  Interior  De- 
partment, would  be  entitled  to  rely  on  those  findings 
as  conclusive.  Are  they  not  as  well  bound  by  the 
decisions  of  the  department  when  the  findings  were 
adverse  to  them  and  patent  was  rejected  on  the 
ground  that  their  location  itself  was  invalid?  It  is 
submitted  that  an  application  for  mineral  patent  nec- 
essarily submits  the  whole  question  of  the  validity  of 
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the  location  to  the  Land  Department  and  that  depart- 
ment may,  in  a  proper  case,  not  only  reject  the  appli- 
cation, but  declare  the  location  invalid. 

In  the  case  of  Nome  &  Sinook  Co.,  v.  Townsite  of 
Nome,  34  L.  D.  276,  involving  conflict  between  a  min- 
eral location  and  a  townsite,  the  Interior  Depart- 
ment said: 

"When  the  protestants  here  shall  apply 
for  patents  for  their  mining  iclaims,  should 
they  ever  do  so,  it  will  be  the  duty  of  the 
Land  Department  to  inquire  into  and  de- 
termine any  and  all  questions  which  may 
arise  under  the  mining  laws  generally. ' ' 
The  contention  is  sustained  by  the  courts  in 

Warnekros  v.  Cowan,  13  Ariz.  42;  108  Pac.  238,  where 
it  is  said : 

"Upon  the  filing  of  an  application  for 
patent  to  public  mineral  land,  the  jurisdic- 
tion of  the  land  office  becomes  exclusive 
as  to  all  questions  affecting  the  title  to  the 
lands  therein  applied  for,  and  so  remains 
until  the  final  determination  of  the  applica- 
tion." 

In  the  case  of  Cameron  v.  Bass,  168  Pac.  Re- 
porter— advance  sheets  No.  4.,  Page  645,  the  appel- 
lant herein,  Ralph  H.  Cameron,  sought  to  enjoin  a 
permittee  of  the  United  States  Government  from  oc- 
cupying a  part  of  the  pretended  Cape  Horn  mining 
location  after  cancellation  of  the  location  by  the  In- 
terior Department,  the  lands  involved  being  in  part 
the  same  as  those  in  the  present  case,  and,  injunction 
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being  denied  b}^  the  Superior  Court,  the  Supreme 
Court  of  Arizona  recently  affirmed  the  decision,  all 
the  judges  concurring.    The  court  found  that: 

''The  mineral  character  of  the  land  em- 
braced within  the  Cape  Horn  lode  claim  Avas 
a  matter  essential  to  be  determined.  In  the 
proceeding  before  the  department  that  mat- 
ter was  inquired  into,  evidence  pro  and  con 
was  offered,  received,  and  considered.  The 
question  of  fact  of  the  mineral  character  of 
the  claim  was  determined  after  a  full,  fair, 
and  comprehensive  trial,  and  on  conflicting- 
evidence  the  Land  Department  finally  de- 
termined the  essential  fact  so  under  con- 
sideration, and  for  all  time  and  all  i3urposes 
that  determination  stands  as  an  unimpeach- 
able record  of  the  actual  character  of  the 
land  at  the  time  the  appellant  commenced 
his  mineral  location,  called  the  Cape  Horn, 
and  at  all  times  up  to  and  including  the  date 
of  appellant's  application  for  patent." 

Tlie  court  cited  with  approval  the  decision  of 
the  First  Assistant  Secretary  of  the  Interior,  in  the 
<:ase  of  Nichols  and  Smith  on  rehearing,  and  the  au- 
thorities there  assembled,  as  to  the  jurisdiction  of 
the  department,  and  said:  "Both  the  law  and  au- 
thorities sustain  the  conclusion  reached. ' ' 

Later  in  their  discussion  they  say : 

"We  may  concede  that  the  Land  Depart- 
ment has  no  jurisdiction  to  cancel  a  mining 
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location,  yet  the  effect  is  the  same  where  the 
Land  Department  decides  that  the  land  em- 
braced within  the  boundaries  of  a  mining  lo- 
cation was  as  a  fact  nonmineral  in  character, 
and  therefore  not  subject  to  location  under 
the  mining  laws.  Where  such  decision  be- 
comes final,  certainly  the  claimant  can  as- 
sert no  rights  dependent  thereon,  and  while 
the  evidences  of  location  are  not  physically 
brought  before  the  department  and  can- 
celled, the  decision  is  efficient  and  sufficient 
to  extinguish  absolutely  and  forever,  all 
force  and  effect  said  location  presumably 
ever  had,  and  to  destroy  such  location  and 
all  evidence  thereof  for  any  purpose. 

"Any  attempt  on  the  part  of  the  claim- 
ant to  thereafter  assert  any  right  based 
upon  said  location,  so  decided  invalid,  is  a 
collateral  attack  upon  the  decision  and  with- 
out effect." 

The  leading  case  in  the  Supreme  Court  of  the 
United  States,  Clipper  Mining  Company,  v.  Eli  Min- 
ing and  L.  Co.,  (194  U.  S.  220)  involved  a  conflict 
between  lode  and  placer  claimants  of  the  same  land. 
Application  for  patent  on  the  placer  locations  was 
rejected  by  the  Interior  Deprtment,  but  the  decision 
did  not  declare  the  placer  locations  void.  Shortly 
thereafter  lode  locations  were  made  and  adverse  was 
filed  by  the  placer  claimants  against  the  applicants 
for  patents  on  the  lodes.  Even  though  the  Interior 
Department  had  not  declared  the  placer  locations 
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void,  the  lode  claimants  contended  in  the  case  before 
the  Supreme  Court  that  the  decision  of  the  Interior 
Department  rejecting  the  placer  application  for  pat- 
ent annulled  the  placer  location,  and  this  must  we 
think,  have  necessitated  consideration  by  the  Su- 
preme Court  of  the  authority  of  the  Interior  De- 
partment to  cancel  a  location. 

The  court,  speaking  through  Justice  Brewer, 
fully  upheld  the  authority  of  the  Interior  Depart- 
ment, saying:  (Page  223): 

"So  far  as  the  record  shows — and  the 
record  does  not  purport  to  contain  all  the 
evidence — the  placer  location  is  still  recog- 
nized in  the  department  as  a  valid  location. 
Such  also  was  the  findmg  of  the  court,  and 
being  so  there  is  nothing  to  prevent  a  subse- 
quent application  for  a  patent  and  further 
testimony  to  show  the  claimant's  right  to 
one.  Undoubtedly  when  the  department  re- 
jected the  application  for  a  patent  it  could 
have  gone  further  and  set  aside  the  placer 
location,  and  it  can  now,  by  direct  proceed- 
ings upon  notice,  set  it  aside  and  restore  the 
land  to  the  public  domain." 

Later  in  the  decision,  the  court  said,  (Page 
234) : 

"The  Land  Office  may  yet  decide 
against  the  validity  of  the  lode  locations  and 
deny  all  claims  of  the  locators  thereto.  So 
also  it  may  decide  against  the  placer  loca- 
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tion  and  set  it  aside,  and  in  that  event  all 
rights  resting  upon  such  location  will  fall 
with  it." 

Even  if  it  be  suggested  that  the  language  used 
by  the  court  in  that  case  is  dictum,  it  is  certainly 
entitled  to  great  weight  and  is  practically  binding. 
As  to  the  weight  to  be  given  dictum  by  the  Supreme 
Court,  see  Daniels  v.  Wagner  205  Fed.  235,  238  (C.  C. 
A.  Ninth  Circuit.) 

The  general  proposition  maintained  by  the  gov- 
ernment is  not  as  stated  on  page  26  of  the  appellants' 
brief,  that  the  grantor  may  determine  the  rights  of 
the  grantee  after  a  grant,  but  rather  that  grant  may 
be  denied  in  the  absence  of  compliance  with  the  con- 
ditions precedent  to  the  proposed  grant.  The  donor 
who  gives  on  condition  precedent  has  the  sole  right 
to  determine  compliance  with  those  conditions  in  ad- 
vance of  the  gift. 

THE  LAND  DEPARTMENT .  APPLIED  THE 
CORRECT  RULE  OF  DISCOVERY  IN  ITS 
DECISION,  ANNULLING  THE  CAPE 
HORN  MINERAL  LOCATION. 

That  there  is  a  different  rule  of  discovery  to  be 
applied  in  determining  the  validity  of  a  location  and 
in  passing  on  application  for  patent  is  recognized. 

The  rule  of  discovery  followed  by  the  Interior 
DcDartment  in  the  Cape  Horn  case  was  that  estab- 
lished by  the  Land  Department  and  the  courts  as  ap- 
plicable in  determining  Avhether  the  requirements  for 
a  valid  location  had  been  met. 
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Considering  first  on  this  point  the  authorities 
cited  in  the  appellants '  brief,  the  language  quoted  on 
page  30  of  the  revised  brief  from  Book  v.  Justice  Co. 
58  Fed.  106-120  was  not  intended  by  Judge  Hawley 
to  be  literally  construed,  as  evidenced  by  his  decision 
for  the  Circuit  Court  of  Appeals,  Ninth  Circuit,  in 
Migeon  et  al.  v.  Montana  Central  Ry.  Co.,  77  Fed. 
249-255,  where  he  says: 

"The  question  as  to  what  constitutes  a 
discovery  of  a  vein  or  lode  imder  the  pro- 
visions of  Sec.  2320  of  the  Revised  Statutes 
has  been  decided  by  many  courts.  All  the 
authorities  cited  by  appellants  are  referred 
to  in  Book  v.  Mining  Co.  58  Fed.  106,121. 
The  liberal  rules  therein  announced  are  sub- 
stantially to  the  effect  that  when  a  locator 
of  a  mining  claim  finds  rock  in  place  con- 
taining mineral  in  sufficient  quantity  to 
justify  him  in  expending  his  time  and 
money  in  prospecting  and  developing  the 
claim,  he  has  made  a  discovery  within  the 
meaning  of  the  statute  whether  the  rock  or 
earth  is  rich  or  poor,  whether  it  assays  high 
or  low,  with  this  qualification:  That  the 
definition  of  a  lode  must  always  have  spe- 
cial reference  to  the  formation  and  peculiar 
characteristics  of  the  particular  district  in 
which  the  lode  or  vein  is  found.  It  was 
never  intended  that  in  such  a  case  the  courts 
should  weigh  scales  to  determine  the  value 
of  the  mineral  found  as  between  a  prior  and 
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subsequent  locator  of  a  mining  claim  on  the 
same  lode." 

Both  cases  decided  by  Judge  Hawley,  Book  v. 
Justice  and  Migeon  v.  Railway  Co.,  involved  ad- 
verse claims  by  mineral  claimants.  It  is  well  estab- 
lished, as  stated  by  Lindley,  3rd  Ed,  page  765,  that: 

"The  tenden(*y  of  the  courts  is  toward 
marked  liberalit}^  of  construction  where  a 
question  arises  between  two  miners  who 
have  located  claims  upon  the  same  lode 
.  .  .  and  toward  strict  rules  of  interpre- 
tation when  the  miner  asserts  rights  in 
property  which  either  prima  facie  belongs 
to  someone  else  or  is  claimed  under  laws 
other  that  those  providing  for  the  disposi- 
tion of  mineral  lands. ' ' 

The  rule  laid  down  in  these  cases,  therefore,  is 
m.ost  liberal  as  to  w^hat  constitutes  a  valid  location 
and  was  applied  merely  to  determine  the  rights  to 
the  presumptive  location  as  between^  the  adverse 
claimants.  The  judgment  in  neither  case  decided  the 
rights  of  the  parties  as  against  the  United  States, 
and  left  the  successful  party  still  to  establish  the 
fact  of  sufficient  discovery  in  order  to  establish  right 
to  possession  of  the  lands  of  the  United  States  in  the 
event  that  the  right  should  be  questioned.  Even 
so,  the  liberal  rule  followed  by  the  court  in  the 
Migeon  case  was  followed  by  the  Interior  Depart- 
ment in  deciding  the  validity  of  the  Cape  Horn  loca- 
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tion.    No  attempt  was  made  to  apply  the  more  strict 
rule  laid  down  in  the  other  class  of  cases. 

The  text  book  authority,  Lindley  on  Mines,  3rd 
Ed.  is  cited  in  the  brief  of  the  appellants,  pages  30 
to  32.  However,  the  matter  quoted  is  hardly  in  point 
since  the  Cape  Horn  decision  was  not  based  on  a 
requirement  that  the  discovery  to  validate  the  lo- 
cation, must,  "when  worked,  yield  a  profit,"  nor  did 
it  require  "ore  of  a  commercial  value."  It  is  as  to 
a  theory  requiring  commercial  value  rather  than 
the  holding  as  to  discovery  on  the  Cape  Horn  loca- 
tion, that  the  writer  concludes  results  would  be  un- 
just, and  this  conclusion,  it  will  be  noted,  is  not  in 
the  words  of  the  author,  but  is  in  fact  a  quotation 
by  him  from  the  decision  in  Book  v.  Justice  by  Judge 
Hawley,  and  the  effect  of  that  decision  has  already 
been  stated. 

Appellants  seemingly  contend  that  the  mere 
finding  of  mineral,  no  matter  how  small  the  show- 
ing, is  alone  sufficient  to  support  a  location.  This 
contention  is,  we  think,  incorrect.  The  decisions  of 
the  Land  Department  and  of  those  courts  whose 
views  are  controlling  on  a  question  of  Federal  law, 
are  completely  in  accord  as  to  what  constitutes  a  dis- 
covery sufficient  to  support  a  location. 

The  leading  authority  on  the  question  as  to  what 
c-onstitutes  a  discover}^  of  mineral  sufficient  to  sup- 
port a  location  is  the  decision  of  the  Interior  Depai't- 
nient  in  Castle  v.  Womble,  19  L.  D.  455,  457,  as 
follows : 


23 

"Where  minerals  have  been  found  and 
the  evidence  is  of  such  a  character  that  a 
person  of  ordinary  prudence  would  be  justi- 
fied in  the  further  expenditure  of  his  labor 
and  means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine,  the 
requirements  of  the  statute  have  been  met. 
To  hold  otherwise  would  tend  to  make  of 
little  avail,  if  not  entirely  nugatory,  that 
provision  of  the  law  whereby  *all  valuable' 
mineral  deposits  in  lands  belonging  to  the 
United  States  *  *  *  are  *  *  *  de- 
clared to  be  free  and  open  to  exploration 
and  purchase." 

The  rule  is  re-stated,  perhaps  more  clearly,  in 
Jefferson-Montana  Mines  Co.,  (41  L.  D.  320)  which 
was  approved  by  Assistant  Secretary  Jones  in  East 
Tintic  Consolidated  Mining  Co.,  (43  L.  D.  79)  as 
follows : 

"After  a  careful  consideration  of  the 
statute  and  the  decisions  theremider,  it  is 
apparent  that  the  following  elements  are 
necessary  to  constitute  a  valid  discovery 
upon  a  lode  mining  claim: 

1.  There  must  be  vein  or  lode  of  quartz 
or  other  rock  in  place; 

2.  The  quartz  or  other  rock  in  place 
must  carry  gold  or  some  other  valuable  min- 
eral deposit. 

3.  The  two  preceding  elements,  when 
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taken  together,  must  be  such  as  to  warrant 
a  prudent  man  in  the  expenditure  of  his 
time  and  money  in  the  effort  to  develop  a 
valuable  mine. 

It  is  clear  that  many  factors  enter  into 
the  third  element:  The  size  of  the  vein  as 
far  as  disclosed,  the  quality  and  quantity  of 
mineral  it  carries;  its  proximity  to  working 
mines  and  location  in  an  established  mining 
district,  the  geological  conditions,  the  fact 
that  similar  veins  in  the  particular  locality 
have  been  explored  with  success,  and  other 
like  facts,  would  all  be  considered  by  a  pru- 
dent man  in  determining  whether  the  vein 
or  lode  he  has  discovered  warrants  a  fur- 
ther expenditure  or  not." 

In  Chrisman  v.  Miller,  197  U.  S.  313,  the  Supreme 
Court  cited  with  approval  the  rule  laid  down  in 
Castle  V.  Womble,  supra.  This  case  (Chrisman  v. 
Miller)  was  a  dispute  between  two  placer  locations. 
The  court  recognized  a  distinction  between  contro- 
versies between  mineral  locators,  and  controversies 
between  a  mineral  and  an  agricultural  claimant,  and 
held  that  the  rule  respecting  discovery  is  more  lib- 
eral in  the  first  class  of  cases  than  in  the  latter  where 
the  land  is  sought  to  be  taken  out  of  the  category  of 
a.gricultural  lands.  Recognizing  that  the  case  it  had 
imder  consideration  came  within  the  first  class 
where  the  more  liberal  rule  should  be  applied,  the 
court  nevertheless  cited  and  applied  the  rule  laid 
down  in  Castle  v.  Womble,  supra.    It  also  held  that 
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mere  willingness  on  the  part  of  the  locator  to  further 
expend  his  labor  and  means  was  not  the  criterion. 

To  the  same  effect  is  the  decision  of  the  Circuit 
Court  of  Appeals  of  the  9th  Circuit  in  Multnomah 
Min.  Co.  V.  U.  S.,  211  Fed.  100,  where  it  was  held 
(syllabus) : 

"The  discovery  of  mineral,  essential  to 
valid  mining  location  on  public  land,  is  not 
satisfied  by  a  finding  of  traces  of  gold,  but 
mineral  must  be  found  in  sufficient  quan- 
tities to  justify  a  man  of  ordinary  prudence, 
not  necessarily  a  skilled  miner,  in  the  ex- 
penditure of  his  time  and  money  in  the  de- 
velopment of  the  property." 
Lindley  on  Mines  (3rd  Edition)  Par.  336,  states: 

"The  facts  which  are  within  the  obser- 
vation of  the  discoverer,  and  which  induce 
him  to  locate,  should  be  such  as  would  justi- 
fy a  man  of  ordinary  prudence,  not  neces- 
sarily a  skilled  miner,  in  the  expenditure  of 
his  time  and  money  in  the  development  of 
the  property." 

This  quotation  from  Lindley  is  approved  in 
Chrisman  v.  Miller,  supra:  Multnomah  Min.  Co.  v. 
U.  S.,  supra;  Steele  v.  Tanana  Mines  R.  Co.,  148  Fed. 
678,  680.  See  also  Mason  v.  Washington-Butte  Min. 
Co.,  214  Fed.  32,  35. 

"There  must  be  some  gold  found  within 
the  limits  of  the  land  located  as  a  placer  gold 
claim,  but  it  cannot  be  said  in  advance  as  a 


26 

matter  of  law  how  much  must  be  found  in 
order  to  warrant  the  court  or  jury  in  finding 
that  there  was  in  fact  a  discovery  such  as 
the  law  requires.  The  question  must  be  de- 
cided, not  only  with  reference  to  the  gold 
actually  found  within  the  limits  of  the  claim 
located,  but  also  in  view"  of  its  situation  with 
reference  to  other  lands  known  to  contain 
valuable  deposits  of  placer  gold,  and 
whether  its  rock  and  soil  formation  are 
such  as  is  usually  found  where  these  de- 
posits exist  in  paying  quantities;  and  fur- 
ther, in  considering  the  evidence  bearing 
upon  the  general  question,  it  must  not  be 
forgotten  that  the  object  of  the  law  in  re- 
quiring the  discovery  to  precede  location  is 
to  insure  good  faith  upon  the  part  of  the 
mineral  locator,  and  to  prevent  frauds  upon 
the  government  by  persons,  'attempting  to 
acquire  patents  to  land  not  mineral  in  its 
character.'  (Shoshone  Min.  Co.  v.  Rutter 
87  Fed.  801, 31  C.  C.  A.  223.)  "  Lange  v.  Rob- 
inson, 148  Fed.  799,  803. 

These  authorities  show  that  the  rule  of  d|is- 
covery,  as  established  by  the  courts  as  well  as  the 
Land  Department,  does  not  require  the  finding  of 
pay  ore,  but  that  something  more  than  the  finding  of 
a  trace  or  very  small  amount  of  mineral  is  required 
— viz.,  that  the  surrounding  facts  and  circumstances 
be  such  as  to  justify  an  ordinarily  prudent  man  in  the 
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further  expenditure  of  his  labor  and  means  in  the 
development  of  the  property. 

The  decision  of  the  Department  of  the  Interior 
of  February  11,  1909,  now  under  discussion,  was 
based  principally  on  the  cases  of  Castle  v.  Womble 
and  Chrisman  v.  Miller,  supra;  and  it  is  evident  that 
the  Land  Department  in  that  decision  applied  the 
rule  above  laid  down.  It  considered  the  evidence 
with  respect  to  the  finding  of  mineral  within  the 
boundaries  of  the  claim,  together  with  the  surround- 
ing circumstances  and  reached  the  conclusion  that 
the  showing  w^ould  not  justify  further  development. 

But  even  if  the  Interior  Department  had  under- 
taken to  apply  in  the  Cameron  case  a  more  strict 
rule  as  to  discovery,  as  contended  by  defendant,  it 
would  have  been  clearly  justified  in  doing  so. 

At  the  time  the  Cape  Horn  claim  was  located, 
the  land  involved  was  withdrawn  for  National  Forest 
purposes.  The  Act  of  Jujie  4,  1897  (30  Stat.  11,  36) 
provides  with  respect  to  lands  within  National 
Forests  that 

''any  mineral  lands  in  any  forest  reservation 
which  have  been  or  which  may  be  shown 
to  be  such,and  subject  to  entry  imder  the  ex- 
isting mining  laws  of  the  United  States  and 
the  rules  and  regulations  applying  thereto, 
shall  continue  to  be  subject  to  such  location 
and  entry,  notwithstanding  any  provision 
herein  contained." 

It  will  be  noted  that  this  Act  throws  open  to 
location  only  ''mineral"  lands  shown  to  be  such, 
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and  only  lands  "subject  to  entry"  under  the  mining 
laws.  A  mining  claim  can  be  initiated  in  a  National 
Forest  only  for  mineral  lands  subject  to  entry  as 
distinguished  from  location.  In  A-iew  of  this  pro- 
vision of  law  the  Land  Department  would  be  justi- 
fied in  requiring  in  support  of  a  location,  proof  of 
the  character  of  the  land  sufficient  to  support  an 
entry  for  patent.  This  view  is  supported  by  the 
case  of  U.  S.  v.  Lavenson,  206  Fed.  755,  763,  where 
the  court  says : 

'The  following  sections  of  the  statute  of 
1891  show  that  relative  values  are  involved 
as  much  as  in  the  instance  recited  by  the  de- 
fendants, and  further  show  that  discovery 
alone  is  not  sufficient,  and  that  nothing- 
short  of  a  probably  coimnercially  A^aluable 
mine  will  suffice  in  a  forest  reserve." 

The  Court  then  proceeds  to  set  forth  the  Na- 
tional Forest  Acts  above  referred  to. 

Attention  is  further  called  to  the  fact  that  the 
decision  of  the  Interior  Department  now  under  con- 
sideration was  not  rendered  in  a  controversy  be- 
tween mineral  claimants,  but  in  a  case  where  one  of 
the  parties  alleged  the  land  to  be  non-mineral  in 
character.  In  such  a  case  it  would  seem  that  the 
more  liberal  rule  referred  to  in  Chrisman  v.  Miller, 
supra,  as  governing  controversies  between  mineral 
(claimants  is  not  applicable;  and  that  the  Interior 
Department  would  have  been  justified  in  holding  the 
mineral  claimanlj  to  the  high  degree  of  proof  neces- 


29 

sary  to  take  the  land  out  of  the  category  of  agri- 
cultural lands. 

It  is  submitted,  therefore,  that  even  if  the  appel- 
lants could  be  held  to  be  entitled  to  raise  the  ques- 
tion, they  are  entirely  mistaken  in  their  contention 
that  the  Department  of  the  Interior  erred  in  applying 
the  law  in  its  decision  annulling  the  Cape  Horn  lo- 
cation. 

THE  DECISION  OF  THE  LAND  DEPARTMENT 
THAT  THE  LAND  INVOLVED  WAS  NON- 
MINERAL,  THAT  NO  DISCOVERY  HAD 
BEEN  MADE,  AND  ANNULLING  THE  LO- 
CATION ON  THESE  GROUNDS,  IS  CON- 
CLUSIVE ON  THE  COURTS  IN  THIS  AC- 
TION. 

The  effect  to  be  given  decisions  of  the  Land 
Department  made  in  proceedings,  within  its  juris- 
diction, is  so  well  settled  by  the  numerous  decisions 
of  the  courts  both  State  and  Federal,  that  any  ex- 
tended discussion  would  seem  unnecessary.  The  fol- 
lowing general  rules  are  applicable  to  decisions  of 
the  Land  Department  where  called  in  question  in  the 
courts. 

The  Land  Department  of  the  United  States  is  a 
quasi  judicial  tribunal,  invested  with  authority  to 
hear  and  determine  claims  to  the  public  lands  sub- 
ject to  its  disposition,  and  the  decisions  of  that  De- 
partment on  questions  of  fact  in  proceedings  within 
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its  jurisdiction  are,  in  the  absence  of  fraud  or  im- 
position, conclusive  and  binding  on  the  courts. 

Johnson  v.  Towsley,  13  Wall,  72,  83,  20  L. 
Ed.  485. 

Lee  V.  Johnson,  116  U.  S.  48,  29  L.  Ed.  570. 
Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424. 
DeCambra  v.  Rogers,  189  U.  S.  419,  47  L.  Ed.  734. 
Heath  v.  Wallace,  138  U.  S.  573,  34  L.  Ed.  1063. 
Shanlv  V.  Holmes  (Arizona),  137  Pac.  871. 

Old  Dominion  Copper  etc.  Co.  v.  Haverly,  11 
Ariz.  241,  90  Pac.  333. 

Wormouth  v.  Gardner  (Calif),  58  Pac.  20. 
Jeffords  v.  Hine,  2  Ariz.  162,  11  Pac.  351. 
James  v.  Germania  Iron  Co.,  107  Fed.  597. 
McGoldrick  Lbr.  Co.  v.  Kensolving,  221  Fed.  819. 

"If  there  is  any  one  thing  respecting 
the  administration  of  the  public  lands  which 
must  be  considered  as  settled  by  repeated 
adjudications  of  this  court,  it  is  that  the 
decision  of  the  Land  Department  upon  mere 
questions  of  fact  is,  in  the  absence  of  fraud 
or  deceit,  conclusive,  and  such  questions 
cannot  thereafter  be  relitigated  in  the 
courts."  Johnson  v.  Drew,  171  U.  S.  93,  99, 
43  L.  Ed.  88,  91. 

On  the  other  hand,  if  on  the  uncontradicted 
facts,  or  on  the  facts  as  found  by  the  Land  Depart- 
ment, that  Department  erroneously  applies  the  law, 
a  court  of  equity  will  in  a  proper  proceeding  give 
redress. 
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Johnson  v.  Towsley,  13  Wall,  72,  83,  20  L. 
Ed.  485. 

Vance  v.  Burbank,  101  U.  S.  514,  519,  25  L. 
Ed.  929. 

James  v.  Germania  Iron  Co.,  107  Fed.  597. 

It  should  be  observed,  however,  that  it  is  to  the 
error  in  applying  the  law  to  the  facts  found  or  estab- 
lished without  dispute  in  the  hearing  before  the  Land 
Department — i.  e.  to  the  case  as  established  in  that 
Department — that  the  rule  applies,  (Van  Patten  v. 
Boyd),  (N.  M.),  150  Pac.  917,  Sanford  v.  Sanford,  139 
U.  S.  642;  35  L.  Ed.  290) ;  and  the  mistake  in  apply- 
ing the  law  to  such  facts  must  be  clear.  (Moore  v. 
Robbins,  96  U.  S.  530,  535,  24  L.  Ed.  848.) 

If  the  decision  of  the  Land  Department  involves 
a  mixed  question  of  law  and  fact  and  the  court  can- 
not so  separate  it  as  to  see  clearly  where  the  mistake 
of  law  is,  the  decision  of  the  Department  is  con- 
clusive. 

Marquez  v.  Frisbie,  101  U.  S.473,  25  L.  Ed.  800. 

Wliitcomb  V.  White,  214  U.  S.  15. 

Jeffords  v.  Hine,  2  Ariz.  162,  11  Pac.  351. 

The  character  of  a  given  tract  of  land,  as  min- 
eral, swamp,  etc.,  is  a  question  of  fact. 

McCormick  v.  Hayes,  159  U.  S.  332,  40  L. 
Ed  171. 

Heath  v.  Wallace,  138  U.  S.  573,  34  L.  Ed.  1063. 

Earl  v.  Morrison  (Nev.)  154  Pac.  75. 

Steel  V  St.  Louis  Etc.  Co.  106  U.  S.  447,  27  L. 
Ed.  226. 
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Diamond  Coal  &  Coke  Co.  v.  U.  S.,  233  U.  S. 
236,  239. 

Burke  v.  So.  Pac.  Ry.  Co.,  234  U.  S.  669,  691 
"It  has  undoubtedly  been  affirmed  over 
and  over  again  that  in  the  administration  of 
the  public  land  system  of  the  United  States 
questions  of  fact  are  for  the  consideration 
and  judgment  of  the  Land  Department,  and 
that  its  judgment  thereon  is  final.  Whether, 
for  instance,  a  certain  tract  is  swamj:)  land 
or  not,  saline  land  or  not,  mineral  land  or 
not,  presents  a  question  of  fact  not  resting 
on  record,  dependent  on  oral  testimony;  and 
it  cannot  be  doubted  that  the  decision  of  the 
Land  Department,  one  way  or  the  other,  in 
reference  to  these  questions  is  conclusive 
and  not  open  to  relitigation  in  the  courts, 
except  in  those  cases  of  fraud,  etc.,  which 
permit  any  determination  to  be  re-ex- 
amined." Burfcnning  v,  Chicago  etc.  Ry. 
Co.,  163  U.  S.  321,  41  L.  Ed.  175,  176. 

Coming  now  to  the  application  of  these  rules  to 
the  case  at  bar:  No  question  of  fraud  or  imposition 
is  involved.  The  whole  matter,  so  far  as  this  record 
is  concerned,  rests  on  the  Decisions  of  the  Depart- 
ment of  the  Interior  (Appellee's  Exhibits  D,  E, 
and  F).  An  examination  of  the  decision  dated  Feb- 
ruary 11,  1909  (Appellee's  Exhibit  D)  discloses  that 
the  issue  of  primary  importance  before  the  Depart- 
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iiieiit  vras  tlie  character  of  the  land  embraeed.  in  the 
lode  location.  Both  parties  to  that  proceeding  intro- 
duced expert  testimony  and  evidence  of  assays.  The 
decision  discusses  the  situation  of  the  Cape  Horn  and 
other  claims;  the  rock  formation  disclosed;  the  min- 
eral development  (or  rather  lack  of  it)  in  the  imme- 
diate vicinity  of  the  Cape  Horn,  and  other  surround- 
ing circumstances;  the  expert  evidence;  the  assay 
returns  for  the  applicant  (appellant  here),  showing 
some  mineral,  and  those  of  the  protestant  showing 
practically  nothing  in  the  way  of  mineral;  and 
reaches  the  conclusion  that  "assay  returns  such  as 
these,  considered  in  connection  with  all  the  circum- 
stances here  disclosed,  wholly  fail  to  establish  the 
actual  mineral  character  of  the  lands  involved";  and 
further  that  no  discovery  had  been  made. 

This  decision  was,  it  is  plain,  reached  after  a 
consideration  of  conflicting  evidence.  It  was  a  de- 
cision of  a  question  of  fact,  a  determination  of  the 
character  of  the  land;  and  under  the  decisions  above 
cited  it  is  conclusive.  The  question  involved  cannot 
be  relitigated  in  this  action. 

It  will  be  noted  that  the  appellants'  case  stands 
solely  on  the  same  Cape  Horn  location  that  was  in- 
volved in  the  proceedings  before  the  Interior  De- 
partment. There  is  nothing  in  the  record  indicating 
any  attempted  relocation  of  the  land  subsequent  to 
the  termination  of  those  proceedings  (in  fact  such  a 
location  would  have  been  ineffective  within  the  Na- 
tional Monument). 
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It  having  been  conclusively  determined  by  the 
Land  Department  that  the  land  embraced  in  this 
Cape  Horn  location  is  non-mineral  in  character,  that 
there  ws  no  discovery  and  that  such  location  is  in- 
valid, it  is  submitted  that  in  this  Court  such  location 
must  be  regarded  as  non-existent  and  as  furnishing 
no  basis  for  appellants'  contention. 

Appellants,  in  their  brief,  apparently  attempt 
to  attack  the  decision  of  the  Land  Department,  refer- 
red to  above,  on  the  ground  that  it  applied  an  errone- 
ous rule  as  to  vv^hat  constitutes  a  discovery  within  the 
meaning  of  the  mining  laws.  However,  as  we  have 
shown  above,  the  primary  question  decided  by  the 
Interior  Department  was  the  non-mineral  character 
of  the  land  which  is  a  question  of  fact.  Furthermore, 
as  is  pointed  out  above,  the  decision  was  reached 
after  a  consideration  of  conflicting  evidence.  The 
assays  submitted  by  the  protestant  varied  widely 
from  those  submitted  by  the  applicant  for  patent. 
There  is  no  justification  for  the  appellants  treating 
the  applicant's  evidence  in  the  Interior  Department 
proceeding  as  true  and  claiming  an  erroneous  appli- 
cation of  the  law  to  the  facts  such  evidence  tended 
to  prove.  Under  the  authorities  above  cited,  they 
must  show  that  the  law  was  erroneously  applied  to 
the  facts  found,  or  established  without  dispute,  and 
if  the  ultimate  facts  found,  or  undisputed,  are  not 
clearly  shown,  and  cannot  be  separated  from  the 
questions  of  law,  the  decision  of  the  Department  is 
conclusive. 

Finally,  it  is  clear  that  the  Interior  Department 
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applied  the  correct  rule  of  discovery  in  the  case  at 
bar. 

Section  2325  R.  S.  U.  S.,  cited  on  page  35  of  the 
revised  brief,  merely  establishes  the  prima  facie 
right  of  a  mineral  applicant  to  patent,  at  the  expira- 
tion of  the  sixty-day  period  fixed,  and  limits  the  per- 
iod for  filing  an  adverse  under  Sec.  2326  U.  S.  R.  S. 
by  "third  parties."  It  is  the  duty  of  the  Land  De- 
partment, before  issuing  patent  to  determine  that 
the  requirements  of  the  law  have  been  met,  and  the 
fact  that  such  adverse  claim  has  not  been  filed  dur- 
ing the  period  of  publication,  in  no  way  relieves  the 
department  of  that  duty,  nor  precludes  the  exercise 
of  discretion  and  the  right  of  inquiry  into  the  facts 
by  the  Department  itself  before  issuance  of  the 
patent. 

Section  2325,  as  cited,  is  not  applicable  to  this 
case. 

The  appellants  urge,  on  page  32,  that  the  pro- 
vision for  submission  to  the  courts  of  determination 
of  the  rights  of  possession  through  adverse  indicates 
some  intention  on  the  part  of  Congress  to  leave,  in 
all  cases,  the  determination  of  the  validity  of  a  min- 
ing location  to  the  courts.     Consideration  of  the 
limited  purposes  of  the  technical  adverse  will  show 
no  such  intention  on  the  part  of  Congress.    In  War- 
nekros  v.  Cowan,  13  Ariz.  42,  108  Pac.  238  the  court 
discusses  the  purpose  of  this  section  and  holds: 
' '  The  question  being  open  to  determina- 
tion in  this  territory,  we  adopt  the  view  that 
this  section  creates  a  statutory  exception  to 
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the  exclusive  jurisdiction  of  the  land,  office 
and   that  our  courts   hear  and   determine 
suits  in  aid  of  an  adverse  in  the  exercise  of 
their  general  jurisdiction." 
The  statute  speaks  onl}^  of  suits  between  rival 
mineral  claimants  and  has  no  application  to  contro- 
versies between  parties,  (as  was  the  case  here)  where 
one  alleges  the  land  to  be  non-mineral  in  character. 
The  question  of  validity  of  a  mineral  location  in- 
volves the  character  of  the  land  and  the  fact  of  dis- 
covery, neither  of  which  can  be  determined  by  the 
icourts  under  Sec.  2326,  and  the  jurisdiction  of  the 
Department  on  these  questions  is  not  affected  by  it. 
Lindley  on  Mines,  3rd  Ed.,  Par.  765  quoted  with 
approval  in  Clipper  Mining  Co.,  v.  Eli  Mining  Co., 
194  U.  S.  220,  233.     Lefevre  v.  Amonson  81  Pac. 
71,  Wright  V.  Town  of  Hartville  81  Pac.  649.    Doe  v. 
Waterloo  Min.  Co.  (C.  C.  A.  9th  Circuit)  70  Fed. 
455,  462. 

The  case  of  Perego  v.  Dodge,  163  U.  S.  160,  168, 
disposes  of  the  matter  conclusively: 

'*It  must  be  remembered  that  it  is  'the 
question  of  the  right  of  possession'  which  is 
to  be  determined  by  the  courts,  and  that  the 
United  States  is  not  a  party  to  the  proceed- 
ings. The  only  jurisdiction  which  the 
courts  have  is  of  a  controversy  between  in- 
dividual claimants,  and  it  has  not  been  pro- 
vided that  the  rights  of  an  applicant  for 
public  lands  as  against  the  government  may 
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be  determined  by  the  courts  in  a  suit  against 
the  latter." 

The  second  argument  presented  in  the  appel- 
lants' brief,  that  the  finding  by  the  Secretary  of  the 
Interior  that  the  land  is  non-mineral  in  character, 
and  as  to  the  fact  of  discovery  was  a  conclusion  of 
law  and  not  of  fact,  has  already  been  disposed  of. 

The  third  argument  is  also  met  by  our  earlier 
discussion,  since  if  the  Interior  Department  had  jur- 
isdiction and  its  findings  were  conclusive,  no  error 
occurred  in  refusing  to  admit  in  evidence  the  state- 
ment of  evidence  excluded. 

The  fourth  and  last  contention  of  the  appellants 
is  that  the  appellants  herein  are  entitled  to  a  decree 
because  of  failure  of  the  appellee  to  make  formal  and 
separate  reply  to  the  so-called  separate  defense.  The 
complaint  filed  in  this  case  and  the  answer  thereto 
presented  all  the  facts  and*  raise  the  same  issues  as 
are  attempted  to  be  separately  set  up  in  this  part  of 
the  answer.  Can  it  be  contended  that  where  the 
pleading  and  facts  at  issue  are  once  complete  and  the 
issues  presented  to  the  court,  the  defendants  can  re- 
quire a  re-statement  of  the  complaint  merely  by  pre- 
senting the  same  matter  in  a  separate  answer? 

In  any  event,  the  allegations  of  the  separate  de- 
fense are  deemed  denied. 

The  evidence  offered  by  the  appellants  having 
been  properly  excluded,  ican  no  more  be  used  to  sup- 
port the  allegations  of  the  separate  defense  than 
those  of  the  answer.    No  evidence,  therefore,  is  be- 
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fore  the  court  which  is  properly  admissible  for  con- 
sideration under  the  separate  answer. 

Wherefore,  in  view  of  the  foregoing,  it  is  re- 
spectfully submitted  that  the  judgment  and  decree 
of  the  United  States  District  Court  for  the  District 
of  Arizona  should  be  affirmed. 

THOMAS  A.  FLYNN, 

United  States  Attorney, 

J.  O.  SETH, 

Special  Assistant  to 
United  States  Attorney, 

MORTON  M.  CHENEY, 

Assistant  to  the  Solicitor, 
Department  of  Agriculture, 
Solicitors  for  Appellee. 
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MESSRS.  FEATHERSTONE  &  FOX, 
Wallace,  Idaho, 

Attorneys  for  Plaintiff  in  Error. 

MESSRS.  McFARLAND  &  McFARLAND, 
Coeur  d'Alene,  Idaho, 

Attorneys  for  Defendant  in  Error. 


In  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 

LOUIS  ANDERSON, 

Plaintiff, 

vs. 
FEDERAL    MINING    AND    SMELTING    COM- 
PANY, a  Corporation, 

Defendant. 

No.  655. 
COMPLAINT. 
The  above  named  plaintiff  complains  of  the  above 
named  defendant,  and  for  cause  of  action  alleges : 

L 

That  at  all  of  the  times  herein  mentioned  plaintiff 
was  and  yet  is  a  resident  of  Shoshone  County,  State 
of  Idaho;  and  defendant  was  and  yet  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware,  and  authorized  to 
transact  and  do  business  in*  the, State  of  Idaho. 

II. 

That  at  all  of  said  times  defendant  was  the  owner, 
in  the  possession  of,  and  developing,  operating  and 
working  that  certain  quartz  mining  lode  or  ledge  sit- 
uated near  the  Village  of  Mullan,  in  Shoshone  Coun- 
ty, State  of  Idaho,  named,  known  as,  and  called  the 
Morning  Mine. 

in. 

That  for  a  period  of  about  one  year  next  prior  to 
and  including  the  8th  day  of  May,  A.  D.  1916,  plain- 
tiff was  in  the  employ  of  said  defendant  as  machine 
man  in  said  Morning  Mine,  and  that  it  was  his  duty 
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among  other  things,  by  reason  of  said  employment, 
to  operate  a  certain  machine  commonly  known  as 
and  called  a  compressed  air  drill  or  driller,  which 
was  then  and  there  used  by  defendant  in  said  Morn- 
ing Mine  for  the  purpose  of  drilling  through  rock 
and  ledge  matter  of  said  mine. 

IV. 

That  at  all  of  the  times  herein  mentioned,  it  was 
the  duty  of  defendant  to  furnish  and  provide  plaintiff 
a  safe  place  to  work  in,  at  and  upon,  in  said  Morning 
Mine,  but  that  disregarding  its  said  duty  in  the  pre- 
mises and  in  this  respect,  it  knowingly,  carelessly 
and  negligently  permitted  the  place  in  said  Morning 
Mine  where  plaintiff  was  performing  his  said  duties, 
and  hereinafter  more  particularly  described,  to  be- 
come and  remain  in  a  dangerous  and  unsafe  condi- 
tion, in  this,  that  it  carelessly  and  negligently  per- 
mitted the  rock  and  ledge  matter  in  and  through 
which  plaintiff  was  operating  the  drills  of  said  com- 
pressed air  drill  or  driller,  and  which  was  then  and 
there  situated  above  and  over  the  head  of  plaintiff, 
to  become  loose  and  insecure. 

V. 

That  on  to-wit:  the  8th  day  of  May,  A.  D.  1916, 
and  while  plaintiff  was  engaged  in  the  performance 
of  his  said  duties  on  which  is  known  as  the  16-hund- 
red  foot  level,  on  the  west  side  of  the  eighth  floor  be- 
tween what  is  known  in  said  Morning  Mine  as  the 
eleventh  and  twelfth  ore  chutes  in  the  second  cut, 
and  ivhile  he  ivas  operating  said,  compressed  air  drill 
or  diriller  in  drilling  into  and  through  said  overhang- 
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ing  rock  and  ledge  matter  in  said  Morning  Mine, 
without  any  fault  or  negligence  on  his  part,  a  large 
quantity,  to-wit,  about  nine  tons  of  said  loose  and  in- 
secure rock  and  ledge  matter  gave  way,  broke  loose 
and  fell  upon,  covered  up  and  remained  upon  plaintiff 
for  the  period  of  about  twenty  (20)  minutes,  where- 
by plaintiff  was  greatly  hurt,  bruised,  wounded, 
lamed  and  crippled;  that  plaintiff  by  reason  of  the 
falling  of  said  rock  and  ledge  matter  upon  him  was 
greatly  injured  in  his  head  and  on  his  right  side, 
and  his  right  foot  was  greatly  crushed  and  the  liga- 
ments thereof  torn  and  bruised,  and  the  joint  of  his 
right  foot  was  greatly  bruised,  sprained  and  wrench- 
ed, and  that  plaintiff's  right  arm  and  shoulder  were 
greatly  bruised,  wrenched  and  crippled,  and  that  his 
back  was  wrenched,  twisted,  strained,  weakened  and 
crippled. 

VI. 

That  by  reason  of  the  aforesaid  injuries  sustained 
by  plaintiff  he  has  suffered  and  still  suffers  great 
physical  and  mental  pain  and  anguish ;  that  by  reas- 
on of  the  injury  to  his  head,  his  hearing  has  become 
impaired,  and  it  is  painful  for  him  to  eat  or  to  open 
his  mouth ;  that  in  consequence  of  the  injuries  to  his 
right  shoulder  and  arm,  he  has  been  rendered,  and 
is  unable  to  straighten  out  or  otherwise  use  his  said 
arm;  that  in  consequence  of  the  injuries  received  to 
his  right  foot,  he  has  been  and  is  unable  to  bear  his 
weight  upon  said  foot  and  is  crippled  and  lamed 
therein ;  that  by  reason  of  the  aforesaid  injuries  to 
his  back,  his  back  has  become  and  is  greatly  weak- 
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ened  and  at  all  times  pains  him ;  that  in  consequence 
of  all  of  said  injuries,  plaintiff  is  able  to  sleep  but 
very  little  during  the  night  and  that  his  said  injuries 
are  so  painful  that  by  reason  thereof  he  is  kept  awake 
during  most  of  the  night. 

VII. 

That  at  and  prior  to  the  time  of  receiving  the  in- 
juries aforesaid,  plaintiff  did  not  know  and  had  no 
means  of  knowing,  and  by  the  exercise  of  due  care, 
caution  and  diligence  could  not  have  discovered  the 
dangerous  and  unsafe  condition  of  the  place  in,  at 
and  where  he  was  performing  his  said  duties,  and  did 
not  know,  and  had  no  means  of  knowing,  and  by  the 
exercise  of  due  care,  caution  and  diligence,  could  not 
have  discovered  that  the  said  rock  and  ledge  matter 
then  and  there  being  above  and  over  him  in  the  said 
Morning  Mine  where  he  was  performing  his  said 
duties,  were  loose,  insecure  or  otherwise  dangerous 
or  unsafe;  that  upon  said  day  plaintiff  commenced 
his  work,  which  was  at  a  period  of  time  known  as 
and  called  the  night  shift,  about  the  hour  of  6  o'clock 
of  the  night  of  said  day,  and  that  prior  to  commenc- 
ing his  said  duties  in  the  operation  of  said  com- 
pressed air  drill  or  driller,  he  carefully  and  cautious- 
ly examined  and  inspected  the  place  in  which  he  was 
performing  his  said  duties  and  carefully  inspected 
and  examined  the  said  overhanging  rock  but  did  not 
discover  and  could  not  discover  that  said 
rock  and  ledge  matter  was  loosened  or  insecure  or 
liable  to  fall  upon  him ;  that  the  unsafe  and  danger- 
ous condition  of  said  rock  and  ledge  matter  in  the 
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place  in  said  Morning  Mine  where  plaintiff  was  then 
performing  his  said  duties  was  not  patent  or  obvious 
and  that  plaintiff  sustained  said  injuries  without  any 
fault  or  negligence  on  his  part ;  that  the  defendant  at 
and  prior  to  the  time  plaintiff  received  said  injuries, 
knew  of  the  unsafe  and  dangerous  condition  of  said 
Morning  Mine  at  the  place  where  plaintif!'  was  per- 
forming his  said  duties,  and  knew  of  the  loose,  in- 
secure and  unsafe  and  dangerous  condition  of  the 
said  overhanging  rock  and  ledge  matter  which  fell 
upon  plaintiff  as  aforesaid,  or  could  by  the  exercise 
of  ordinary  care  or  diligence  have  discovered  said 
unsafe  and  dangerous  condition  of  said  rock  and 
ledge  matter  and  the  place  where  plaintiff  was  per- 
forming his  said  duties  in  said  Morning  Mine,  but 
knowingly,  carelessly  and  negligently  permitted 
plaintiff  to  enter  upon  and  continue  the  performance 
of  his  said  duties  without  apprizing,  warning  or  no- 
tifying him  of  said  dangers: 

VIII. 

That  up  to  and  at  the  time  of  sustaining  the  in- 
juries aforesaid,  plaintiff  was  a  strong,  healthy,  able- 
bodied  man  of  the  age  of  only  thirty-eight  (38) 
years  and  was  capable  of  earning  and  was  earning 
Four  and  one-half  ($4.50)  Dollars  per  day;  that  the 
injuries  sustained  by  plaintiff  as  aforesaid  are  per- 
manent and  lasting  injuries  and  that  plaintiff  will 
continue  to  suffer  great  physical  and  mental  pain  in 
consequence  thereof  during  the  remainder  of  his  life ; 
that  in  consequence  of  said  injuries  plaintiff's  earn- 
ing capacity  has  been  greatly  diminished  if  not  total- 
ly destroyed. 
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IX. 

That  by  reason  of  the  injuries  sustained  by  plain- 
tiff as  aforesaid  he  has  been  and  is  damaged  in  the 
sum  of  Fifteen  Thousand  ($15,000)  Dollars,  no  part 
of  which  has  been  paid. 

WHEREFORE,  plaintiff  prays  judgment  against 
said  defendant  for  said  sum  of  Fifteen  Thousand 
($15,000)  Dollars,  together  with  his  costs  and  dis- 
bursements incurred  in  this  action. 

McFARLAND  &  McFARLAND, 
Attorneys  for  Plaintiff, 
P.  0.  Address,  Coeur  d'Alene,  Idaho. 

State  of  Idaho, 

County  of  Shoshone, — ss. 

Louis  Anderson  being  first  duly  sworn,  deposes 
and  says :  That  he  is  the  plaintiff  named  in  the  above 
and  foregoing  complaint ;  that  he  has  read  said  com- 
plaint, knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  upon  information  and  belief,  and  as 
to  those  matters,  he  believes  it  to  be  true. 

LOUIS  ANDERSON, 
Subscribed  and  sworn  to  before  me  this  10th  day 
of  June,  1916. 

(Seal.)  A.  L.  NICHOLSON, 

Notary  Public  in  and  for  the  State  of  Idaho, 
residing  at  Wallace,  Idaho. 
Filed  June  12,  1916. 

W.  D.  McReynolds,  Clerk. 

By  L.  M.  Larson,  Deputy. 
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(Title  of  Court  and  Cause.) 
No.  655. 
SUMMONS. 
THE  PRESIDENT  OF  THE  UNITED  STATES 

To  Federal  Mining  and  Smelting  Company,  a  cor- 
poration, the  above  named  defendant,  GREETING: 

You  are  hereby  commanded  to  be  and  appear  in 
the  above  entitled  court,  holden  at  Coeur  d'Alene, 
Kootenai  County,  Idaho,  in  said  district,  and  answer 
the  complaint  filed  against  you  in  the  above  entitled 
action  within  twenty  (20)  days  from  the  date  of 
service  of  this  summons  upon  you,  if  served  within 
the  Northern  Division  of  this  district,  or  if  served 
within  any  other  division  of  said  district,  then  within 
forty  (40)  days  from  the  date  of  such  service  upon 
you,  and  if  you  fail  so  to  appear  and  answer,  for 
want  thereof,  the  plaintiff  will  apply  to  the  court  for 
the  relief  demanded  in  the  complaint,  to-wit,  for  the 
sum  of  Fifteen  Thousand  dollars'  ($15,000)  damages, 
sustained  by  plaintiff  in  the  Morning  Mine  of  defend- 
ant, near  the  village  of  Mullan,  County  of  Shoshone, 
State  of  Idaho,  on  the  8th  day  of  May,  1916,  through 
the  carelessness  and  negligence  of  defendant  in  fail- 
ing to  provide  plaintiff,  then  in  its  employ,  a  safe 
place  in  which  to  work  and  labor  in  said  Morning 
Mine,  and  by  reason  whereof  large  quantities  of 
loose  rock  and  ledge  matter  fell  upon  and  crushed, 
injured,  bruised  and  wounded  plaintiff  without  any 
fault  on  his  part  and  by  reason  of  which  said  inju- 
ries, so  sustained,  plaintiff  was  damaged  in  said  sum 
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of  Fifteen  Thousand  dollars  ($15,000),  and  for  costs 
of  this  action. 

The  cause  of  action  of  plaintiff  is  more  fully  and 
completely  stated  in  his  verified  complaint  herein, 
a  copy  of  which  is  hereto  attached  and  made  a  part 
hereof. 

And  this  is  to  COMMAND  you,  the  Marshal  of 
said  district,  or  your  deputy,  to  make  due  service  and 
return  of  this  summons.    Hereof  fail  not. 

WITNESS  the  Honorable  FRANK  S.  DIETRICH, 
Judge  of  the  District  Court  of  the  United  States,  and 
the  seal  of  said  Court,  affixed  at  Coeur  d'Alene, 
Idaho,  in  said  district,  this  12th  day  of  June,  1916. 

(Seal.)  W.  D.  McREYNOLDS, 

By  Lawrence  M.  Larson,  Deputy  Clerk. 
McFarland  &  McFarland, 

Attorneys  for  Plaintiff, 

P.  0.  Address,  Coeur  d'Alene,  Idaho. 

Filed  June  29,  1916. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  655. 

STIPULATION  FOR  APPEARANCE,  Etc. 

It  is  hereby  agreed  and  stipulated  by  and  between 

the  Plaintiff  and  the  Defendant,  in  the  above  entitled 

action,  as  follows: 

I. 

That  the  defendant  hereby  acknowledges  service 
of  the  Summons  herein  by  receipt  of  a  true  and  cor- 
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rect  copy  thereof  attached  to  a  true  copy  of  the  Com- 
plaint on  file  in  said  cause,  and  does  hereby  waive 
any  and  all  other  and  further  service  of  said  Sum- 
mons, and  further,  does  hereby  enter  an  appearance 
in  this  action. 

II. 

That  the  defendant  have,  and  is  hereby  given  and 
granted  30  days  from  the  date  hereof,  in  which  to 
answer,  plead  or  demur  to  the  complaint  of  plaintiff, 
or  to  move  against  the  same  or  to  file  any  motion, 
plea  or  other  objection  thereto. 

III. 

That  the  defendant  does  not  waive  any  rights  here- 
by, except  service  of  the  Summons  and  Complaint  by 
the  United  States  Marshal  or  his  deputy  or  such 
other  persons  authorized  to  make  such  service. 
Dated  this  27th  day  of  June,  A.  D.  1916. 

FEATH^RSTONE  &  FOX, 
Attorneys  for  Defendant. 
McFARLAND  &  McFARLAND, 

Attorneys  for  Plaintiff. 
Filed  June  29,  1916. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 
No.  655. 
DEMURRER. 
Comes  now  the  defendant  and  demurs  to  the  com- 
plaint of  the  plaintiff  heretofore  filed  herein  and  for 
cause  of  demurrer  alleges: 
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I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

II. 

That  said  complaint  is  indefinite  and  uncertain  in 
this,  that  said  complaint  fails  to  show  how  or  in  what 
manner  the  defendant  was  careless  or  negligent  or 
how  or  in  what  manner  this  defendant  allowed  the 
rock  and  ledge  matter  in  and  through  which  plaintiff 
was  operating  drills,  and  which  was  situated  above 
and  over  the  head  of  the  plaintiff  to  become  loose  and 
insecure. 

III. 

That  said  complaint  fails  to  show  how  or  in  what 
manner  the  defendant  failed  to  perform  its  duties  in 
inspecting  the  said  place  or  in  notifying  the  said 
plaintiff  of  the  fact  that  the  said  rock  and  ledge  mat- 
ter was  loose,  insecure,  unsafe  and  dangerous. 

IV. 

Said  complaint  fails  to  show  how  or  in  what  man- 
ner or  by  what  means  the  said  defendant  knew  or 
could  have  known  or  by  a  reasonable  inspection  could 
have  discovered  that  the  said  rock  and  ledge  matter 
at  the  place  where  plaintiff  was  performing  his  du- 
ties was  loose,  or  unsafe  or  insecure  or  in  a  danger- 
ous condition,  or  how  or  in  what  manner  or  by  what 
means  the  said  defendant  could  have  ascertained 
said  facts  when  the  same  could  not  be  ascertained 
by  the  plaintiff  after  having  made  a  careful  inspec- 
tion of  the  said  back,  from  which  the  rock  and  ledge 
matter  which  are  alleged  to  have  fallen  upon  plain- 
tiff came  from. 
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WHEREFORE  defendant  prays  judgment  of  this 
its  demurrer  that  it  be  dismissed  hence  with  its  costs 
herein  sustained. 

FEATHERSTONE  &  FOX, 
Attorneys  for  Defendant,  Federal  Mining  &  Smelting 

Co.     Residence  and  Postoffice  address:     Wallace, 

Idaho. 

Service  acknowledged. 

Filed  July  22,  1916. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  655. 

DECISON  ON  DEMURRER. 

Aug.  23,  1916. 

McFarland  &  McFarland,  Attorneys  for  Plaintiff. 

Featherstone  &  Fox,  Attorneys  for  Defendant. 
DIETRICH,  DISTRICT  JUDGE : 

It  may  very  well  be  true  that  gieneral  allegations  to 
the  effect  that  it  was  the  duty  of  the  defendant  to  pro- 
vide a  reasonably  safe  place  for  the  plaintiff  to  work, 
and  that  it  knowingly  suffered  the  place  to  become 
unsafe,  in  that  it  permitted  rock  overhanging  the 
point  where  the  plaintiff  was  drilling  to  become  loose 
and  insecure,  as  a  consequence  of  which  the  plaintiff 
was  injured,  etc.,  would  be  sufficient  to  state  a  cause 
of  action,  but  here  the  plaintiff  has  gone  further,  and 
by  the  alternative  statement  that  defendant  ought  to 
have  known  of  the  perilous  condition  he  has  qualified 
the  allegation  that  it  actually  did  know.  And  then 
he  has  still  further  alleged  facts  from  which  it  ap- 
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pears  that  he  was  an  experienced  miner,  and  that 
just  before  the  accident  he  himself  made  a  careful 
and  cautious  inspection  of  the  rock,  but  ''did  not  dis- 
cover and  could  not  discover  that  said  rock  and  ledge 
matter  was  loosened  or  insecure  or  liable  to  fall  upon 
him".  But  if  the  plaintiff  could  not  upon  ''a  careful 
and  cautious"  inspection  discover  the  defective  con- 
dition, in  what  respect  was  the  defendant  derelict  in 
the  performance  of  its  duty?  Possibly  it  was  neg- 
ligent, but  in  view  of  the  present  state  of  the  plead- 
ing in  the  respects  pointed  out,  the  general  charges 
cannot  be  held  to  be  sufficient.  The  master  does  not 
insure  or  guarantee  the  safety  of  the  place.  He 
undertakes  only  to  use  reasonable  care  in  providing 
and  maintaining  such  a  place.  How  was  the  defend- 
ant here  negligent?  What  specifically  was  its  duty 
in  the  premises,  and  in  what  particular  did  it  fail  to 
discharge  this  duty?  If,  as  alleged,  it  ought  to  have 
known  of  the  insecurity  of  the  place,  how  could  it 
discover  the  alleged  defective  condition? 

The  demurrer  is  sustained,  with  leave  to  plaintiff 
to  amend  within  ten  days. 

Filed  Aug.  23,  1916. 

W.  D.  McReynolds,  Clerk. 

By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 

No.  655. 
AMENDED  COMPLAINT 
Now  comes  the  above  named  plaintiff  and  by  this 
his  amended  complaint  herein  for  cause  of  action 
against  the  above  named  defendant  alleges: 
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I. 

That  at  all  of  the  times  herein  mentioned  plain- 
tiff was  and  yet  is  a  resident  of  Shoshone  County, 
State  of  Idaho ;  and  defendant  was  and  yet  is  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Deleware,  and  authorized 
to  transact  and  do  business  in  the  State  of  Idaho. 

II. 

That  at  all  of  said  times  defendant  was  the  owner, 
in  the  possession  of,  and  developing,  operating  and 
working  that  certain  quartz  mining  lode  or  ledge 
situated  near  the  village  of  Mullan  in  Shoshone 
County,  State  of  Idaho,  named,  known  as,  and  called 
the  Morning  Mine. 

III. 

That  for  a  period  of  about  one  year  next  prior  to 
and  including  the  8th  day  of  Ma3s  A.  D.  1916,  plain- 
tiff was  in  the  employ  of  said  defendant  as  machine 
man  in  said  Morning  Mine,  and  that  it  was  his  duty, 
by  reason  of  said  employment,  to  operate  a  certain 
machine  commonly  known  as  and  called  a  compress- 
ed air  drill  or  driller,  which  was  then  and  there  used 
by  defendant  in  said  Morning  Mine  for  the  purpose 
of  drilling  through  rock  and  ledge  matter  of  said 
mine. 

IV. 

That  at  all  of  the  times  hereinmentioned,  it  was 
the  duty  of  defendant  to  furnish  and  provide  plain- 
tiff a  reasonably  safe  place  to  work  in,  at  and  upon, 
in  said  Morning  Mine,  but  that,  disregarding  its 
said  duty  in  the  premises  and  in  this  respect,  it  care- 
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lessly  and  negligently  suffered  the  place  in  said 
Morning  Mine  where  plaintiff  was  performing  his 
said  duties,  and  hereinafter  more  particularly  de- 
scribed, to  become  and  remain  in  a  dangerous  and 
unsafe  condition,  in  this,  that  it  carelessly  and  negli- 
gently permitted  the  rock  and  ledge  matter,  in  and 
through  which  plaintiff  was  operating  the  drills  of 
said  compressed  air  drill  or  driller,  and  which  was 
then  and  there  overhanging  the  place  where  plain- 
tiff was  performing  said  work,  to  become  loose  and 
insecure. 

V. 

That  on,  to-wit,  the  8th  day  of  May,  A.  D.  1916, 
and  while  plaintiff  was  engaged  in  the  performance 
of  his  said  duties  on  what  is  known  as  the  16-hundred 
foot  level,  on  the  west  side  of  the  eighth  floor  between 
what  is  known  in  said  Morning  Mine  as  the  eleventh 
and  twelfth  ore  chutes  in  the  second  cut,  and  while 
he  was  operating  said  compressed  air  drill  or  driller 
in  drilling  into  and  through  said  overhanging  rock 
and  ledge  matter  in  said  Morning  Mine,  without  any 
fault  or  negligence  on  his  part,  a  large  quantity,  to- 
wit,  about  nine  tons  of  said  loose  and  insecure  rock 
and  ledge  matter  gave  way,  broke  loose  and  fell  upon, 
covered  up  and  remained  upon  plaintiff  for  the  period 
of  about  twenty  (20)  minutes,  whereby  plaintiff  was 
greatly  hurt,  bruised,  wounded,  lamed  and  crippled ; 
that  plaintiff  by  reason  of  the  falling  of  said  rock  and 
ledge  matter  upon  him  was  greatly  injured  in  his 
head  and  on  his  right  side,  and  his  right  foot  was 
greatly  crushed  and  the  ligaments  thereof  torn  and 
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bruised,  and  the  joint  of  his  right  foot  was  greatly 
bruised,  sprained  and  wrenched,  and  that  plaintiff's 
right  arm  and  shoulder  were  greatly  bruised,  wrench- 
ed, and  crippled,  and  that  his  back  was  wrenched, 
twisted,  strained,  weakened  and  crippled. 

VI. 

That  by  reason  of  the  aforesaid  injuries  sustained 
by  plaintiff  he  has  suffered  and  still  suffers  great 
physical  and  mental  pain  and  anguish ;  that  by  rea- 
son of  the  injury  to  his  head,  his  hearing  has  become 
impaired,  and  it  is  painful  for  him  to  eat  or  to  open 
his  mouth ;  that  in  consequence  of  the  injuries  to  his 
right  shoulder  and  arm,  he  has  been  rendered  and  is 
unable  to  straighten  out  or  otherwise  use  his  said 
arm ;  that  in  consequence  of  the  injuries  received  to 
his  right  foot,  he  has  been  and  is  unable  to  bear  his 
weight  upon  said  foot  and  is  crippled  and  lamed  there- 
in; that  by  reason  of  the  aforesaid  injuries  to  his 
back,  his  back  has  become  and  is  greatly  weakened 
and  at  all  times  pains  him;  that  in  consequence  of 
all  of  said  injuries,  plaintiff  is  able  to  sleep  but  very 
little  during  the  night  and  that  his  said  injuries  are 
so  painful  that  by  reason  thereof  he  is  kept  awake 
during  the  most  of  the  night. 

VII. 

That  at  and  prior  to  the  tinie  of  receiving  the  in- 
juries aforesaid,  plaintiff  did  not  know  and  had  no 
means  of  knowing  and  by  the  exercise  of  due  care, 
caution  and  diligence  could  not  have  discovered  the 
dangerous  and  unsafe  condition  of  the  place  in,  at 
and  where  he  was  performing  his  said  duties,  and 
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did  not  know,  and  had  no  means  of  knowing,  and  by 
the  exercise  of  due  care,  caution  and  diligence,  could 
not  have  discovered  that  the  said  rock  and  ledge 
matter  then  and  there  being  above  and  over  him  in 
the  said  Morning  Mine  where  he  was  performing 
his  said  duties,  were  loose,  insecure  or  otherwise  dan- 
gerous or  unsafe ;  that  upon  said  day  plaintiff  com- 
menced his  work,  which  was  at  a  period  of  time 
known  as  and  called  the  night  shift,  about  the  hour 
of  six  o'clock  on  the  night  of  said  day,  and  that  prior 
to  commencing  his  duties  in  the  operation  of  said 
compressed  air  drill  or  driller,  he  examined  and  in- 
spected the  place  in  which  he  was  performing  his  said 
duties,  and  examined  the  said  overhanging  rock  and 
ledge  matter  with  as  much  care  and  caution  as  he 
was  able  to  exercise ;  that  he  was  not  provided  with 
any  means  for  testing  the  condition  of  said  overhang- 
ing rock  and  ledge  matter  and  had  no  instrument 
with  v/hich  so  to  do;  that  he  did  not  discover,  and 
could  not,  by  the  exercise  of  reasonable  care  and 
caution,  have  discovered  that  said  rock  and  ledge 
matter  was  loosened  or  insecure  or  liable  to  fall  upon 
him ;  that,  under  the  terms  of  plaintiff's  employment, 
it  was  not  his  duty  to  test  the  condition  of  said  over- 
hanging rock  and  ledge  matter,  but  that  it  was  the 
duty  of  defendant  to  carefully  examine  and  test  the 
condition  of  said  overhanging  rock  and  ledge  matter 
before  plaintiff  commenced  the  performance  of  his 
said  duty  in  the  operation  of  said  drill  or  driller, 
which  defendant  negligently  omitted  to  do;  that 
plaintiff,  prior  to  receiving  said  injuries  and  prior 
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to  the  time  he  commenced  the  performance  of  his  said 
duties  as  aforesaid,  had  a  right  to  believe  and  did 
believe  that  defendant  had  carefully  inspected  and 
tested  the  condition  of  said  overhanging  rock  and 
ledge  matter,  and  that  the  same  was  in  a  safe  condi- 
tion; that  the  defendant,  at  and  prior  to  the  time 
plaintiff  received  said  injuries,  could,  by  the  exercise 
of  ordinary  care,  caution  or  diligence,  have  discover- 
ed said  unsafe  and  dangerous  condition  of  said  rock 
and  ledge  matter  in  the  place  where  plaintiff  was 
performing  his  said  duties,  but  negligently  and  care- 
lessly failed  to  do  so,  and  carelessly  and  negligently 
permitted  plaintiff  to  enter  upon  and  continue  the 
performance  of  his  said  duties  without  apprizing 
warning  or  notifying  him  of  said  dangers. 

VIII. 

That  up  to  and  at  the  time  of  sustaining  the  in- 
juries aforesaid,  plaintiff  was  a  strong,  healthy,  able- 
bodied  man  of  the  age  of  only  thirty-eight  (38)  years 
and  was  capable  of  earning  and  was  earning  four 
and  one-half  dollars  ($4.50)  per  day;  that  the  in- 
juries sustained  by  plaintiff  as  aforesaid  are  perma- 
nent and  lasting  injuries  and  that  plaintiff  will  con- 
tinue to  suffer  great  physical  and  mental  pain  in 
consequence  thereof  during  the  remainder  of  his  life ; 
that  in  consequence  of  said  injuries  plaintiff's  earn- 
ing capacity  has  been  greatly  diminished,  if  not  to- 
tally destroyed. 

IX. 

That  by  reason  of  the  injuries  sustained  by  plain- 
tiff as  aforesaid  he  has  been  and  is  damaged  in  the 
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sum  of  Fifteen  Thousand  Dollars  ($15,000),  no  part 
of  which  has  been  paid. 

Wherefore  plaintiff  prays  judgment  against  said 
defendant  for  said  sum  of  Fifteen  Thousand  Dollars 
($15,000),  together  with  his  costs  and  disbursements 
incurred  in  this  action. 

McFARLAND  &  McFARLAND, 

Attorneys  for  Plaintiff, 
P.  0.  Address :   Coeur  d' Alene,  Idaho. 
United  States  of  America, 
State  of  Idaho,  County  of  Kootenai, — ss. 

Louis  Anderson,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  the  plaintiff  named  in  the  above 
and  foregoing  amended  complaint ;  that  he  has  read 
said  amended  complaint,  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  upon  informa- 
tion and  belief  and  as  to  those  matters  he  believes  it 
to  be  true.  LOUIS  ANDERSON, 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  August,  A.  D.  1916. 

JAS.  H.  FRAZIER, 
( Seal. )  Notary  Public  in  and  for  the 

State  of  Idaho. 

My  commission  expires  8-8-1918. 

United  States  of  America, 

State  of  Idaho,  County  of  Kootenai, — ss. 

R.  E.  McFarland,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  one  of  the  attorneys  of  record 
of  the  plaintiff  named  in  the  above  entitled  action; 
that  he  served  the  above  and  foregoing  Amended 
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Complaint  upon  the  above  named  defendant  at  Wal- 
lace, Shoshone  County,  State  of  Idaho,  on  the  29th 
day  of  August,  1916,  by  depositing  in  the  United 
States  Post  Office  at  Coeur  d'Alene,  Idaho,  an  envel- 
ope addressed  to  Featherstone  &  P^ox,  the  attorneys 
for  the  above  named  defendant,  at  Wallace,  Idaho, 
which  said  envelope  at  said  time  contained  a  true  and 
correct  copy  of  the  said  amended  complaint,  and  that 
affiant,  before  depositing  said  envelope  in  said  post 
office,  prepaid  the  postage  thereon;  That  at  all  of 
said  times  there  was  and  yet  is  daily  communication 
by  mail  between  said  cities  of  Coeur  d'Alene  and 
Wallace,  Idaho. 

R.  E.  McFARLAND, 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  August,  A.  D.  1916. 

JAS.  H.  FRAZIER, 
(N.  P.  Seal.)  Notary  Public  in  and  for 

.  the  State  of  Idaho. 
Filed  August  29,  1916.    W.  D.  McReynolds,  Clerk, 

by  Lawrence  M.  Larson,  Deputy  Clerk. 


(Title  of  Court  and  Cause.) 

No.  655. 

DEMURRER  TO  AMENDED  COMPLAINT 

Comes  now  the  defendant    and    demurs     to    the 

amended  complaint  of  the  plaintiff  heretofore  filed 

herein  and  for  cause  of  demurrer  alleges : 

L 
That  said  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
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11. 

That  said  amended  complaint  is  indefinite  and  un- 
certain in  this,  that  said  amended  complaint  fails  to 
show  how  or  in  what  manner  the  defendant  was  care- 
less or  negligent  or  how  or  in  what  manner  this 
defendant  allowed  the  rock  and  ledge  matter  in  and 
through  which  plaintiff  \vas  operating  drills,  and 
which  was  situated  above  and  over  the  head  of  the 
plaintiff  to  become  loose  and  insecure. 

III. 

That  said  amended  complaint  fails  to  show  how 
or  in  what  manner  the  defendant  failed  to  perform 
its  duties  in  inspecting  the  said  place  or  in  notifying 
the  said  plaintiff  of  the  fact  that  the  said  rock  and 
ledge  matter  was  loose,  insecure,  unsafe  and  danger- 
ous. 

IV. 

Said  amended  complaint  fails  to  show  how  or  in 
what  manner  or  hy  what  means  the  said  defendant 
knew  or  could  have  know^n  or  by  a  reasonable  in- 
spection could  have  discovered  that  the  said  rock  and 
ledge  matter  at  the  place  where  plaintiff  was  per- 
forming his  duties  was  loose,  or  unsafe  or  insecure 
or  in  a  dangerous  condition,  or  how  or  in  what 
manner  or  by  what  means  the  said  defendant  could 
have  ascertained  said  facts  when  the  same  could  not 
be  ascertained  by  the  plaintiff  after  having  made  a 
careful  inspection  of  the  said  back,  from  which  the 
rock  and  ledge  matter  which  are  alleged  to  have  fall- 
en upon  plaintiff  came  from. 

Wherefore  defendant  prays  judgment  of  this  its 
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amended  demurrer  that  it  be  dismissed  hence  with 
its  costs  herein  sustained. 

FEATHERSTONE  &  FOX, 
Attorneys  for  Defendant, 
Federal  Mining  &  Smelting  Company. 
Residence  and  P.  0.  Address,  Wallace,  Idaho. 
Filed  Sept.  5,  1916.     W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 
No.  655. 
MEMORANDUM    DECISION    ON    DEMURRER 
TO  AMENDED  COMPLAINT 
Nov.  3,  1916. 
McFarland  &  McFarland,  Attorneys  for  Plaintiff, 
Featherstone  &  Fox,  Attorneys  for  Defendant. 
DIETRICH,  District  Judge: 

I  am  inclined  to  think  that  the  amended  complaint 
substantially  meets  the  views  expressed  at  the  time 
of  ruling  upon  the  demurrer  to  the  original  com- 
plaint and  therefore  the  demurrer  to  the  amended 
complaint  yAW  be  overruled. 
Filed  Nov.  3,  1916. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  655. 

ANSWER  TO  AMENDED  COMPLAINT 

Comes  now  the  defendant  Federal  Mining  &  Smelt- 
ing Company  and  answering  the  allegations  both 
material  and  immaterial  contained  in  plaintiff's 
amended  complaint,  admits,  denies  and  alleges,  as 
follows : 
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I. 

Admits  the  allegations  contained  in  paragraphs 
I  and  II. 

11. 

Admits  the  allegations  contained  in  paragraph  III 
of  said  amended  complaint,  but  alleges  that  it  was 
not  the  sole  and  only  duty  of  the  plaintiff  to  operate 
the  machine  drill,  but  that  it  was  likewise  his  duty 
as  such  employe  of  this  answering  defendant,  when 
required  to  do  so  by  the  nature  of  his  employment, 
to  bar  down  rock  and  ore  from  the  walls  and  roof 
of  the  said  mine  as  and  when  necessity  therefore 
arose,  and  do  such  other  work  in  and  about  the  said 
mine,  which  is  commonly  and  generally  required  of 
miners,  as  might  be  or  become  necessary  from  time 
to  time. 

III. 

Answering  the  allegations  contained  in  paragraph 
IV  of  the  said  amended  complaint,  this  answering 
defendant  denies  that  it  was  its  duty  at  all  of  the 
times  mentioned  in  the  said  amended  complaint  to 
furnish  and  provide  the  plaintiff  a  reasonably  safe 
place  within  which  to  work  and  especially  denies  that 
it  was  the  duty  of  the  defendants  at  any  time  to  pro- 
vide a  reasonably  safe  place  for  the  defendant  to  work 
in  where  the  character  of  the  place  in  which  the  plain- 
tiff was  working  was  created  by  himself  and  his  fel- 
low-workmen, as  also  where  the  plaintiff  was  engaged 
in  doing  a  detail  of  the  work ;  also  where  the  plaintiff 
was,  or  ought  to  have  been,  engaged  in  making  safe 
an  unsafe  place;   in  this  respect  this  answering  de- 
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fendant  further  says  that  at  the  time  of  the  accident 
to  the  plaintiff  complained  of  in  said  complaint  the 
plaintiff  was  engaged  in  the  prosecution  of  a  detail 
of  the  work  under  conditions  which  were  constantly 
shifting  and  changing  by  reason  of  the  nature  and 
character  and  progress  of  the  work  and  was  engaged, 
or  should  have  been  engaged,  in  making  safe  a  place, 
which  by  the  failure  of  the  plaintiff  to  make  and  ren- 
der safe  became  and  ivas  an  unsafe  place  in  which  to 
loork.  This  answering  defendant  denies  that  dis- 
regarding its  duty  toward  the  plaintiff  in  the  prem- 
ises or  any  duty  which  it  owed  to  the  plaintiff,  it 
carelessly  and  negligently,  or  otherwise  or  at  all,  suf- 
fered the  place  in  the  said  Morning  Mine  where  the 
plaintiff  was  performing  his  duties  as  a  miner  to 
become  or  to  remain  in  a  dangerous  or  unsafe  condi- 
tion, and  denies  that  it  carelessly  and  negligently  or 
otherwise  or  at  all  permitted  the  rock  and  ledge  mat- 
ter in  and  through  which  plaintiff  was  operating  the 
drills  of  said  compressed  air  drill  or  driller,  or  any 
other  rock  which  was  then  and  there  overhanging  the 
place  where  the  plaintiff  was  performing  his  work  to 
become  loose  and  insecure. 

IV. 

Answering  the  allegations  contained  in  paragraph 
V  of  said  amended  complaint,  this  answering  defend- 
ant admits  that  while  the  plaintiff  was  operating  said 
compre^^^ed  air  drill  or  driller  in  drilling  through 
and  into  the  said  overhanging  rock  and  ledge  matter 
in  the  said  Morning  Mine,  the  said  overhanging  rock 
or  ledge  matter  into  which  the  plaintiff  was  drilling 
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gave  way,  broke  loose  and  fell  upon  the  plaintiff,  but 
denies  that  in  drilling  into  the  said  ledge  matter,  as 
alleged  in  plaintiff's  said  complaint,  the  plaintiff  was 
engaged  in  the  performance  of  his  duties,  but  alleges 
the  fact  to  be  that  the  plaintiff  negligently  and  care- 
lessly drilled  into  the  said  rock  and  ledge  matter 
knowing  that  the  said  rock  and  ledge  matter  was  loose 
and  liable  to  fall,  or  having  the  ability  to  ascertain 
this  fact  by  a  reasonable  inspection  which  it  was  his 
duty  to  make  with  tools  at  his  disposal,  and  in  drilling 
into  the  said  ledge  matter  without  first  barring  down 
all  loose  rock,  including  the  rock  which  fell,  which 
it  was  his  duty  as  a  miner  to  do,  and  in  carelessly  and 
negligently  failing  in  securing  himself  against  the 
danger  of  the  falling  of  the  particular  rock  which 
fell.  This  answering  defendant  denies  that  the  said 
rock  gave  way,  broke  loose  and  fell  upon  the  plaintiff 
without  any  fault  or  negligence  on  his  part,  but 
specifically  alleges  that  it  fell  due  and  owing  to  the 
carelessness  and  negligence  of  the  plaintiff  in  failing 
to  guard  against  its  falling  and  in  failing  to  bar  the 
same  down  as  was  required  of  him  by  virtue  of  the 
duty  which  he  owed  to  himself  and  this  answering 
defendant,  while  in  the  employ  of  the  defendant.  This 
answering  defendant  has  not  information  or  belief 
sufficient  to  enable  it  to  answer  as  to  whether  or  not 
about  nine  tons  of  the  said  rock  fell  upon  the  plain- 
tiff and  therefore  denies  the  said  allegation  and  each 
and  every  part  thereof  and  the  whole  thereof,  and 
this  answering  defendant  says  that  it  has  not  suf- 
ficient information  or  belief  to  enable  it  to  answer 
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whether  or  not  the  said  or  any  portion  of  the  said 
rock  remained  upon  the  plaintiff  for  a  period  of  twen- 
ty minutes  or  any  other  time  or  at  all,  and  therefore 
denies  the  same.  This  answering  defendant  denies 
that  the  plaintiff  Avas  thereby  or  at  all  greatly  or 
otherwise  hurt,  bruised,  wounded  or  crippled,  and  de- 
nies that  the  plaintiff  was  by  the  reason  of  the  falling 
of  the  said  rock  and  ledge  matter,  or  otherwise, 
greatly  injured  in  his  head  and  his  right  side  or  in- 
jured in  his  head  or  right  side  at  all,  and  denies  that 
his  right  foot  was  greatly  or  otherwise  or  at  all  crush- 
ed ;  and  denies  that  the  ligaments  thereof  were  torn 
or  bruised,  and  denies  that  the  joint  of  his  right  foot 
was  greatly  or  otherwise  or  at  all  bruised,  sprained 
and  wrenched,  and  denies  that  the  right  arm  and 
shoulder  of  the  plaintiff  were  greatly  or  otherwise  or 
at  all  bruised  and  crippled,  and  denies  that  his  back 
was  twisted,  w^renched  or  crippled  at  all. 

Answering  the  allegations  contained  in  paragraph 
VI  of  said  amended  complaint,  this  answering  de- 
fendant denies  that  by  reason  of  the  said  injury  or 
any  injuries  sustained  by  the  plaintiff  he  has  suffer- 
ed or  still  suffers  any  great  mental  pain  or  anguish ; 
denies  that  by  reason  of  the  alleged  or  any  injury  to 
plaintiff's  head  his  hearing  has  become  impaired  at 
all ;  and  denies  that  it  is  painful  for  him  to  eat  or  to 
open  his  mouth  at  all,  and  denies  that  in  consequence 
of  the  said  alleged  injuries  or  any  injuries 
to  his  right  shoulder  and  arm  he  has  been 
rendered     and     is     unable     to  straighten     out     or 
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otherwise  use  his  said  arm ;  denies  that  in 
consequence  of  said  alleged  injury  or  any  injuries 
received  to  plaintiff's  right  foot,  he  has  been  and  is 
unable  to  bear  his  weight  upon  the  said  foot,  and  de- 
nies that  he  is  crippled  and  lame  therein ;  denies  that 
by  reason  of  the  said  alleged  injuries  to  plaintiff's 
back  the  same  has  become  or  is  at  all  greatly  weak- 
ened, and  that  at  all  or  at  any  time  the  same  pains 
him,  and  denies  that  in  consequence  of  all  or  any  of 
the  said  alleged  injuries  the  plaintiff  is  unable  to 
sleep  but  very  little  during  the  night;  and  denies 
that  his  said  injuries  are  so  painful  or  painful  at  all, 
that  by  reason  thereof,  or  any  of  them,  he  is  kept 
awake  during  most  of  the  night  or  kept  awake  at 
all. 

VI. 

Answering  the  allegations  contained  in  paragraph 
VII  of  said  amended  complaint,  this  answering  de- 
fendant denies  that  prior  to  the  time  of  receiving 
the  said  alleged  injuries  the  plaintiff  did  not  know 
or  had  no  means  of  knowing  and  by  the  exercise  of 
due  care  and  diligence  could  not  have  discovered 
the  dangerous  condition  of  the  place  at,  in  and  where 
he  was  drilling,  and  denies  that  he  did  not  know  and 
had  no  means  of  knowing,  and  by  the  exercise  of  due 
care  and  diligence  could  not  have  discovered  that  the 
said  rock  and  ledge  matter  then  and  there  being 
above  and  over  him  in  the  said  Morning  Mine  where 
he  was  drilling  was  loose,  insecure  or  otherwise  dan- 
gerous, but  alleges  the  fact  to  be  that  the  plaintiff 
knew  or  in  the  exercise  of  due  care,  caution  and  dili- 
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gence  he  could  have  discovered  and  known  that  the 
said  overhanging  rock  and  ledge  matter  was  liable  to 
fall,  and  that  it  was  negligent  and  dangerous  on  his 
part  to  have  drilled  into  the  same. 

Further  answering  the  allegations  contained  in 
said  paragraph  VII,  this  answering  defendant  ad- 
mits that  the  plaintiff  commenced  his  work  on  the 
night  shift  at  about  the  hour  of  six  o'clock  on  said 
daj^,  but  as  to  whether  or  not  prior  to  commencing 
the  said  operations  of  drilling  the  plaintiff  examined 
or  inspected  the  place  in  v/hich  he  was  performing 
his  said  duties,  this  answering  defendant  says  it 
has  not  sufficient  information  or  belief  to  enable  it 
to  answer  and  therefore  denies  the  said  allegations 
and  each  and  every  part  and  the  whole  of  them ;  this 
answering  defendant  denies  that  the  plaintiff  exam- 
ined the  said  overhanging  rock  and  ledge  matter  with 
as  much  care  and  caution  as  he  was  able  to  exercise, 
and  denies  that  the  plaintiff  was  not  provided  with 
any  means  for  testing  the  condition  of  the  said  over- 
hanging rock  and  ledge  matter;  and  denies  that  he 
had  no  instrument  with  which  to  do  so,  but  alleges 
the  fact  to  be  that  ample  and  sufficient  tools,  to-wit, 
picks,  and  bars  were  furnished  to  the  plaintiff  to  test 
and  bar  dov/n  loose  rock ;  and  that  it  was  his  duty  to 
make  such  test  and  bar  down  any  and  all  loose  rock, 
including  the  rock  which  fell,  and  this  answering 
defendant  denies  that  the  plaintiff  did  not  discover 
and  could  not  have  discovered  by  the  exercise  of  rea- 
sonable care  and  caution  that  the  said  rock  and  ledge 
matter  was  loosened  and  insecure  and  liable  to  fall 
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upon  him ;  denies  that  under  the  terms  of  plaintiff's 
employment,  it  was  not  his  duty  to  test  the  condition 
of  the  overhanging  rock  and  ledge  matter  before 
plaintiff  commenced  the  performance  of  his  duty  in 
the  operation  of  said  drill  or  driller,  but  alleges  the 
fact  to  be  that  it  was  the  duty  of  the  plaintiff  to  make 
such  inspection  and  to  bar  down  the  said  rock  or 
otherwise  secure  himself  against  the  fall  thereof,  and 
denies  that  this  answering  defendant  negligently 
failed  to  make  such  inspection ;  denies  that  the  plain- 
tiff prior  to  receiving  the  said  alleged  injuries  and 
prior  to  the  time  he  commenced  the  performance  of 
drilling,  had  a  right  to  believe  and  did  believe  that 
the  defendant  had  carefully  inspected  and  tested  the 
condition  of  the  said  overhanging  rock  and  ledge  mat- 
ter, and  denies  that  the  plaintiff  had  a  right  to  be- 
lieve or  assume  that  the  condition  thereof  was  safe ; 
denies  that  this  answering  defendant  could  prior  to 
the  time  plaintiff  received  said  alleged  injuries,  by 
the  exercise  of  ordinary  care,  caution  and  diligence, 
have  discovered  said  unsafe  and  dangerous  condition 
of  said  rock  and  ledge  matter  in  the  place  where 
plaintiff  was  performing  his  duties;  denies  that  it 
negligently  and  carelessly  failed  to  do  so,  and  denies 
that  it  carelessly  permitted  plaintiff  to  enter  upon  and 
continue  the  performance  of  his  said  duties  without 
apprizing,  warning,  or  notifying  him  of  said  dangers, 
but  alleges  the  fact  to  be  that  it  was  not  the  duty  of 
this  defendant  to  make  inspection  of  the  said  rock  and 
ledge  matter,  nor  was  it  the  duty  of  this  answering 
defendant  to  apprize,  warn  or  notify  the  plaintiff  of 
the  dangers  attending  said  work. 
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VII. 

Answering  the  allegations  contained  in  paragraph 

VIII  of  the  said  amended  complaint,  this  answering 
defendant  is  not  advised  as  to  whether  or  not  before 
sustaining  the  alleged  injuries  he  was  a  strong, 
healthy,  able-bodied  man  of  the  age  of  thirty-eight 
years,  and  therefore  denies  the  said  allegation  and 
each  and  ever.y  part  and  the  whole  thereof,  but  ad- 
mits that  the  plaintiff  was  earning  four  dollars  and 
a  half  ($4.50)  per  day,  and  denies  that  the  alleged 
injuries  or  any  injuries  sustained  by  the  plaintiff 
are  permanent  and  lasting,  and  denies  that  the  plain- 
tiff will  continue  to  suffer  great  physical  and  mental 
pain  in  consequence  thereof,  or  any  physical  or  men- 
tal pain  whatsoever  during  the  remainder  of  his  life 
or  at  all;  denies  that  in  consequence  of  said  alleged 
injuries  plaintiff's  earning  capacity  has  been  greatly 
or  at  all  diminished,  and  denies  that  it  has  been  total- 
ly or  at  all  impaired. 

VIII. 

Answerig  the  allegations  contained  in  paragraph 

IX  of  the  said  amended  complaint,  this  answering 
defendant  denies  that  by  reason  of  the  said  alleged 
injuries  or  any  injuries  sustained  by  the  plaintiff 
as  alleged  in  plaintiff's  complaint,  he  has  been  or  is 
damaged  in  the  sum  of  fifteen  thousand  dollars 
($15,000.00)  or  any  sum  whatsoever. 


Further  answering  plaintiff's  said  amended  com- 
plaint and  by  way  of  further,  separate  and  affirma- 
tive defenses  thereto,  the  defendant  alleges: 
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That,  if  the  plaintiff  was  injured  as  alleged  in  his 
said  amended  complaint,  he  was  injured  by  and 
through  the  negligence  of  a  fellow  servant  or  fellow 
servants  of  the  plaintiff. 

That  if  the  plaintiff  was  injured  as  alleged  in 
plaintiff's  said  amended  complaint,  he  was  injured 
by  and  through  a  risk  of  his  employment  which  he 
assumed,  namely,  the  risk  of  the  alleged  defective 
condition  complained  of  in  his  said  amended  com- 
plaint. 

That  if  the  plai^.tiHT  was  injured  as  alleged  in  said 
complaint  or  injured  at  all,  he  was  injured  by  his 
own  negligence  and  carelessness  and  contributory 
negligence  in  failing  to  bar  down  or  otherwise  secure 
the  place  in  which  he  was  working,  or,  in  case  it  was 
impossible  for  him  to  do  so  alone,  then  in  failing  to 
secure  assistance  in  doing  so  or  in  failing  to  advise 
his  shift  boss  of  such  condition,  and  of  the  need  of 
assistance  in  barring  down  the  ground  where  plain- 
tiff alleged  he  was  injured  and  in  failing  to  make  the 
same  reasonably  safe. 

Wherefore  defendant  prays  that  the  plaintiff  take 
nothing  by  this  action,  and  that  the  defendant  recover 
its  costs  herein  expended, 

FEATHERSTONE  &  FOX, 
Attorneys  for  Defendant. 

Residence  and  post  office  address :  Wallace,  Idaho. 

State  of  Idaho, 

Count}^  of  Shoshone, — ss. 

WILLIAM  J.  HALL  being  first  duly  sworn  on  his 
oath  deposes  and  says: 
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That  he  is  the  Assistant  General  Manager  of  the 
Federal  Mining  &  Smelting  Company,  the  defendant 
in  the  above  entitled  action,  and  as  such  Assistant 
General  Manager  is  authorized  to,  and  makes  this 
verification  for  and  on  behalf  of  said  defendant  com- 
pany, that  he  has  read  the  foregoing  answer  and 
knows  the  contents  thereof,  and  that  he  believes  the 

same  to  be  true. 

WILLIAM  J.  HALL. 

Subscribed  and  sworn  to  before  me  this  16th  day  of 

November,  A.  D.  1916. 

D.  R.  TREAT, 

(Seal.)  Notary  Public  for  the  State  of 

Idaho,  residing  at  Wallace,  Idaho. 

Filed  Nov.  18,  1916.    W.  D.  McReynolds,  Clerk,  by 

L.  M.  Larson,  Deputy  Clerk. 


(Title  of  Court  and  Cause.) 
No.  655. 
VERDICT 
We,  the  jury  in  the  above  entitled  cause,  find  for 
the  plaintiff  and  assess  his  damages  against  the  de- 
fendant in  the  sum  of  $7,500. 

J.  J.  HURM,  Foreman. 
Filed  Nov.  23,  1916, 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  655. 

JUDGMENT  ON  VERDICT 

This  action  came  regularly  on  for  trial  in  open 

court  on  the  23rd  day  of  November,  A.  D.  1916,  be- 
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fore  the  court  and  a  jury  of  twelve  good  and  lawful 
men  drawn  and  selected  from  the  Northern 
Division  of  this  District  to  try  said  cause, 
McFarland  &  McFarland  appearing  as  attor- 
neys for  plaintiff,  and  Featherstone  &  Fox 
appearing  as  attorneys  for  defendant,  where- 
upon witnesses  were  sv/orn  and  testified  and  docu- 
mentary evidence  introduced  on  behalf  of  both  plain- 
tiff and  defendant,  and,  after  the  introduction  of 
all  of  the  evidence  as  aforesaid,  the  cause  was  argued 
by  respective  counsel,  and  after  argument  of  said 
counsel  the  court  instructed  the  jury;  thereupon  the 
jury  retired  to  consider  of  their  verdict  and  subse- 
quently^ to-wit,  on  the  23rd  day  of  November,  A.  D. 
1916,  returned  into  court  and  announced  that  they 
had  arrived  at  and  returned  their  verdict,  which  said 
verdict  was  duly  filed  and  is  in  words  and  figures 
following,  to-wit: 

''In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

Louis  Anderson,  Plaintiff, 

vs. 

Federal  Mining  and  Smelting  Company,  a  cor- 
poration. Defendant. 
No.  655. 
VERDICT 
We,  the  jury  in  the  above  entitled  cause,  find  for 
the  plaintiff  and  assess  his  damages  against  the  de- 
fendant in  the  sum  of  $7,500.00. 

J.  J.  HURM,  Foreman." 
And  thereupon  said  jury  was  duly  polled,  and  each 
of  said  jurors  was  asked  if  said  verdict  of  Seventy- 
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five  hundred  dollars  was  his  verdict,  and  each  and 
all  of  them  replied  that  it  was. 

Now,  Therefore,  by  reason  of  the  law  and  the 
premises  and  the  verdict  aforesaid,  it  is  hereby  Or- 
dered, Adjudged  and  Decreed  that  Louis  Anderson, 
the  above  named  plaintiff,  do  have  and  recover  of  and 
from  Federal  Mining  and  Smelting  Company,  a  cor- 
poration, the  above  named  defendant,  the  sum  of 
Seventy-five  hundred  dollars  ($7500.00),  together 
with  plaintiff's  costs  and  disbursements  necessarily 
incurred  herein,  and  taxed  in  the  further  sum  of 
Sixty-five  and  20-100  ($65.20)  dollars,  which  said 
sums  are  to  bear  interest  at  the  rate  of  seven  per  cent 
per  annum  from  the  date  hereof. 

Dated  this  24th  day  of  November,  1916. 
Filed  Nov.  24,  1916, 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  "and, Cause.) 

No.  655. 
BILL  OF  EXCEPTIONS 
Be  It  Remembered,  That  heretofore,  and  on,  to-wit, 
the  23rd  day  of  November,  A.  D.  1916,  being  one  of 
the  days  of  the  November  Term  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  Nor- 
thern Division,  before  the  Honorable  Frank  S.  Die- 
trich presiding  as  Judge  of  said  Court,  and  a  jury, 
this  cause  came  on  for  trial  on  the  pleadings  hereto- 
fore filed  herein,  Messrs.  McFarland  &  &McFarland 
appearing  for  the  plaintiff,  and  Messrs.  Featherstone 
&  Fox  appearing  for  the  defendant,  and  thereupon 
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the  plaintiff,  to  maintain  the  issues  on  his  part,  in- 
troduced the  following  evidence,  to-wit: 

Mr.  R.  E.  McFarland,  one  of  the  attorneys  for  the 
plaintiff,  made  the  following  statement  to  the  Court, 
to-wit : 

If  the  Court  please,  this  plaintiff  does  not  talk 
plain.  He  can't  understand  the  English  language. 
I  can't  understand  him  when  I  am  talking  to  him, 
and  I  have  found  it  necessary  to  have  an  interpreter, 
and  I  have  brought  Mr.  Raley  here,  to  ask  that  he  be 
permitted  to  interpret  for  us.  I  will  state  that  Mr. 
Raley  interprets  up  in  Judge  Wood's  court,  and  he 
did  it  this  last  term  in  a  case  in  which  I  appeared. 
I  would  like  to  have  him  sworn.  I  understand  that 
Mr.  Fox  also  has  an  interpreter,  and  I  have  no  ob- 
jection to  his  interpreting  for  him.  I  would  like  to 
ask  that  Mr.  Raley  interpret  for  my  witness. 

Whereupon  Mr.  Fox,  one  of  the  attorneys  for  the 
defendant,  made  the  following  statement  to  the  Court, 
to-wit : 

If  the  Court  please,  my  information  is  to  the  con- 
trary, that  this  witness  can  talk  perfectly  good  Eng- 
lish. He  was  employed  in  the  mine  there,  and  can 
talk  very  plain. 

Thereupon  Mr.  McFarland  made  the  following 
statement  to  the  Court,  to-wit : 

I  know  he  can't,  and  I  have  an  interpreter.  Your 
Honor. 

Thereupon  the  Court  made  the  following  state- 
ment, to-wit: 

Well,  we  will  try  it;  he  may  be  sworn. 
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Whereupon,  LOUIS  ANDERSON,  the  plaintiff, 
was  called,  sworn  and  examined  in  the  English  lan- 
guage, and  testified  in  said  language  in  answer  to 
questions  propounded  to  him  during  his  entire  exam- 
ination, both  direct  and  cross,  and  without  an  inter- 
preter, as  follows,  to-wit: 
DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     What  is  your  name? 

A.     Louis  Anderson. 

Q.     Where  do  you  live? 

A.     Mullan. 

Q.     How  long  have  you  lived  there? 

A.     I  have  lived  there  about, — next  spring  it  is 
two  years. 

Q.     What  is  your  business? 

A.     Miner. 

Q.     How  long  have  you  been  mining? 

A.     What  mine  do  you  mean? 

Q.     How  long  have  you  been  mining  altogether? 

A.     About  eighteen  or  nineteen  years. 

Q.     In  what  capacity?    What  kind  of  work  have 
you  done  in  mines? 

A.     I  was  doing  the  last  fifteen  years  running  a 
machine. 

Q.     You  have  acted  as  a  machine  man  for  fifteen 
years? 

A.     Yes,  sir. 

Q.     In  what  mines  have  you  worked  in  the  Coeur 
d'Alenes? 

A.     In  the  Morning. 
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Q.     What  other  mine? 

A.  That  is  all  the  mine  I  worked  in  in  the  Coeur 
d'Alenes. 

Q.     Have  you  worked  there  fifteen  years? 

A.     No,  not  there,  but  in  the  United  States. 

Q.  Where  else  besides  the  Coeur  d'Alenes  have 
you  worked  in  a  mine  as  a  machine  man? 

A.     I  worked  in  Michigan,  around  Kerserg. 

Q.     How  old  are  you? 

A.     Thirty-eight. 

Q.  When  did  you  first  go  to  work  for  the  defend- 
ant, the  Federal  Mining  and  Smelting  Company? 
When  did  you  first  commence  to  work  for  the  Feder- 
al Mining  and  Smelting  Company? 

A.  I  can't  understand  just  exactly  what  you 
mean. 

Q.  When  did  you  first  go  to  work  in  the  Morning 
mine? 

A.     In  1915  when  I  first  gone  to  work. 

Q.     What  month? 

A.  I  couldn't  tell  you  what  month ;  it  was  in  the 
spring  time  any  how. 

Q.  Had  you  worked  there  up  to  the  time  you  got 
hurt? 

A.     Yes. 

Q.  What  kind  of  work  were  you  doing  in  the  mine 
all  of  that  time? 

A.     In  the  Morning  mine? 

Q.     Yes. 

A.     Machine  man. 

Q.  Explain  to  the  jury  what  a  machine  man  does 
in  a  mine,  and  what  kind  of  a  machine  he  uses. 
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A.  I  used  a  buzzer.  I  don't  know ;  it  has  got  an- 
other name,  but  they  call  it  a  different  name. 

Q.  Tell  the  jury  what  kind  of  a  machine  that  is, 
and  what  is  done  with  it  in  a  mine. 

THE  COURT :  What  do  you  do  with  the  machine? 
How  do  you  operate  it? 

MR.  McFARLAND :  Show  the  jury  what  you  do 
with  that  kind  of  a  machine. 

A.  Just  make  a  hole  straight  up,  just  a  little  bit 
on  an  incline. 

Q.     What  makes  that  hole? 

A.     The  steel  in  the  drill. 

Q.  The  steel  that  is  put  in  this  drill  or  driller,  is 
that  what  you  call  it? 

A.     Yes,  the  drill. 

Q.     How  is  that  machine  run? 

A.  Just  got  a  hammer  inside,  and  that  hammer, 
knock  the  end  of  the  steel,  and  then  in  about  six  in- 
ches, when  the  steel  gone  in  there,  and  then  take  the 
steel,  and  you  got  a  handle  and  turn,  and  the  machine 
looks  like  a  pipe  something,  an  air  pipe,  and  some- 
thing like  that,  but  take  about  four  inches,  maybe  in 
some  places  it  might  be  a  little  more,  and  then  turn 
it  by  hand  like  that,  holes  around,  the  hammer  and 
the  drill,  and  put  down  against  and  bored. 

Q.     I  will  just  ask  you,  is  that  machine  run  by  air? 

A.     Yes,  it  is  run  by  air. 

Q.  What  are  these  holes  made  up  in  the  mine  for? 
What  do  you  put  these  holes  up  in  the  mine  for? 

A.     They  are  blasted  out,  take  the  ore  out. 

Q.     Now,  on  the  8th  day  of  May  last  were  you 
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working  there  in  the  Morning  mine  of  the  defend- 
ant? 

A.     What  is  that? 

Q.  On  the  8th  day  of  May  last  were  you  working 
in  the  Morning  mine,  for  the  defendant? 

A.     Yes. 

Q.  What  time  did  you  start  to  go  to  work  that 
day? 

A.  That  was  in  the  afternoon,  when  I  started  to 
go,  about  half  past  three. 

Q.  What  did  you  first  do  when  you  got  into  the 
mine?  Tell  the  jury  what  all  you  did  when  you  first 
went  into  the  mine  that  day? 

A.  I  got  the  machine,  and  look  around  in  the 
places,  if  it  is  safe,  and  you  have  got  to  look  that  over 
when  the  muckers  come,  and  if  you  see  it  loose  you 
have  got  to  take  it  down. 

Q.  What  did  you  do  that  morning?  Did  you  find 
any  tools? 

A.  No.  I  couldn't  find  the  right  kind  of  tools, 
what  I  used. 

Q.  What  kind  of  tools  was  used  for  knocking 
down  the  rock  or  testing  the  inside  of  the  mine? 

A.     With  a  bar. 

Q.  What  kind  of  a  bar  was  that?  How  long  and 
how  big? 

A.  Some  bars  are  a  little  longer  and  some  shorter. 
You  have  to  use  it,  this  kind  of  a  bar,  a  high  place 
you  have  got  to  get  a  long  bar,  and  in  low  places  you 
have  got  to  get  a  short  one. 

Q.     Did  you  find  a  bar  there  that  night? 
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A.     No. 

Q.  Did  you  find  your  drills  as  soon  as  you  went 
into  the  mine? 

A.  I  find  a  pick  on  the  side  there  and  some  steel 
there,  and  that  is  all  the  tools  I  have. 

Q.  Did  you  do  anything  towards  testing  the  mine 
to  see  if  it  was  safe? 

A.  I  was  barring  down  the  loose.  I  was  looking 
for  a  bar  first,  but  I  couldn't  find  the  bar,  and  the 
muckers  was  working  pretty  close,  and  I  take  a  piece 
of  steel  and  a  drill  and  take  them  down,  and  the 
muckers  can  v/ork.  Then  I  thought  I  work  to  the 
place  for  the  bar,  but  I  was  afraid  the  loose  come 
down,  and  might  be  hurt,  and  I  would  get  the  loose 
down  with  a  bar  and  pick  and  them  tools  that  I  had, 
and  I  couldn't, — my  machine — looked  for  the  bar 
around,  and  I  couldn't  find  the  bar,  and  I  come  back 
to  the  machine,  and  I  thought  I  try  to  take  that  ma- 
chine and  feel  if  the  place  was  safe.  I  take  the  pick 
and  bar  and  make  it  as  safe  as  I  could,  but  I  aint 
sure  that  place  is  safe  yet.  I  take  the  machine,  and 
I  put  the  steel  in  and  start  her  and  drill  just  a  little 
bit  with  the  air,  with  that  hammer,  what  used  to  be 
trying  the  steel,  when  they  make  the  hole,  but  just  a 
little  bit,  and  just  when  I  feel  with  my  hand  that 
steel,  and  put  my  other  hand  at  the  roof  and  feel, 
and  come  in  that  little  air  and  work  that  machine, 
and  can't  make  that  loose  rock, — you  know  when 
rock  is  loose  or  not, — you  can  find  out  that  way,  some 
big  loose, — it  is  pretty  hard  to  find  the  back  loose 
there,  three  or  four  feet  big,  it  is  pretty  hard  to  find 
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out  with  a  bar,  but  you  put  this  steel  and  the  drill, 
and  give  it  just  a  little  bit  of  air,  when  the  machine 
start  to  work,  and  you  put  another  hand  in  the  roof 
and  the  rock,  and  feel  it,  and  you  can  feel  that,  wheth- 
er it  is  loose  or  not.  But  the  shifter  come  at  the  same 
time — 

Q.     What  was  his  name? 

A.     Brown. 

Q.     What  was  his  first  name,  do  you  know? 

A.     I  couldn't  say  exactly  what  it  is. 

Q.     How  long  had  he  been  shift  boss  in  that  mine? 

A.  I  couldn't  tell  you.  He  was  shift  boss  before 
I  come  in  the  mine. 

Q.     Before  you  went  in  there? 

A.     Yes. 

Q.     What  did  your  shift  boss  tell  you? 

A.  The  shift  boss  asked  me  if  I  aint  doing  noth- 
ing here.  I  says  yes,  I  was  barring  down  the  loose, 
and  I  couldn't  find  no  bar,  and  I  looked  for  a  bar  but 
couldn't  find  them;  I  had  the  pick  and  tools  I  had 
there,  and  I  take  it  as  I  come. 

Q.     What  else  did  he  tell  you? 

A.  He  said  never  mind  that,  that  is  all  right,  and 
start  to  work  and  get  them  holes  drilled,  and  get  the 
holes  ready  to  blast  tonight. 

Q.  Did  he  say  anything  to  you  about  whether  he 
had  tested  it  himself? 

A.  No.  He  said  he  found  out  that  the  place  was 
all  right. 

Q.  He  said  he  had  found  out  that  the  place  was 
all  right? 
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A.     Yes. 

Q.     What  did  you  do  when  he  told  3^011  that? 

A.  I  started  to  drill,  when  he  said  that  place  is 
all  right,  started  to  drill  and  work. 

Q.     How  long  did  you  drill  before  you  got  hurt? 

A.  I  think  I  drilled  not  more  than  ten  minutes; 
I  couldn't  tell  you. 

Q.     Then  what  happened? 

A.     Then  all  the  roof  come  down. 

Q.  Do  you  know  about  how  much  rock  fell,  or 
could  you  tell? 

A.     It  is  pretty  hard  to  tell. 

Q.     Did  it  fall  on  you,  this  rock  fall  on  you? 

A.     Yes,  the  rock  fell  right  on  top  of  me. 

Q.     Did  it  hurt  j^ou? 

A.     Why,  yes. 

Q.  Where  did  it  hurt  you?  Tell  the  jury,  so  the 
jury  will  know  this. 

A.  It  hurt  my  right  sirle,  my  shoulder,  and  I 
couldn't  do  the  work. 

Q.  Tell  the  jury  where  else  it  hurt  you,  if  any 
other  place. 

A.  And  it  hurt  my  foot  and  my  back  and  my 
head,  and  I  couldn't  hear  with  this  ear  hardly  at  all. 
And  make  my  head  ache.  I  move  my  arm  a  little 
more  and  it  gets  sore,  that  way,  and  make  my 
head  sore.  And  I  couldn't  sleep  at  night,  after 
I  had  been  hurt.  It  makes  me  nervous.  I  dream 
and  I  couldn't  sleep,  sometimes  I  couldn't  sleep  before 
morning,  daylight,  come. 

Q.     When  you  were  hurt  did  you  go  anywhere,  or 
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was  you  taken  anywhere,  right  after  this  rock  fell 
on  3^ou?    What  was  done  with  you? 

THE  COURT :  Did  you  go  to  a  doctor  or  a  hos- 
pital? 

MR.  McFARLAND:  Q.  Did  you  go  to  a  doctor 
or  a  hospital,  or  anywhere? 

A.  I  come, — took  me  to  the  hospital,  out  of  the 
mine. 

Q.  Two  men  took  hold  of  you,  did  they?  Two 
men  took  you  out  of  the  place  from  under  the  rock? 

A.     No. 

Q.  Well,  when  this  rock  fell  on  you  did  anybody 
take  the  rock  off  of  you  ? 

A.     Yes. 

Q.     Go  on  and  tell  the  jury  all  about  that. 

A.     Well,  I  couldn't  explain — 

THE  COURT:  Yes,  you  are  doing  very  well. 
Just  go  on  and  tell  the  jury  what  you  did. 

MR.  McFARLAND:  Q.  Did  two  men  get  you 
up  from  under  the  rock? 

A.     Yes. 

Q.  Then  what  did  they  do  with  you,  what  did  they 
do? 

A.  I  think  it  was  more  than  two  men.  I  didn't 
see  nobody.  Some  time  I  hear  somebody  work  on  top 
of  me.  I  couldn't  see  anyone.  I  was  buried  under 
the  muck.  I  couldn't  see  nobody,  but  I  hear  some- 
body working  on  the  top  of  me. 

Q.  Where  did  they  take  you  then?  Did  they  take 
you  out  of  the  mine? 

A.     Yes,  they  take  me  out  of  the  mine. 
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Q.     Where  to? 

A.  To  the  station  first,  and  then  put  me  on  the 
truck  and  take  me  out  to  the  foreman's  office  there, 
when  I  see  it  first  done. 

Q.  And  then  where  did  they  take  you  from  the 
foreman's  office? 

A.     They  take  me  to  the  hospital. 

Q.     What  hospital? 

A.     The  Sisters  Hospital,  in  Wallace. 

Q.     How  long  were  you  there  in  that  hospital? 

A.  Well,  I  don't  remember  just  exactly.  I  was 
pretty  sick  when  I  left  the  hospital ;  I  don't  remem- 
ber; about  ten  or  twelve  da.ys,  I  think;  and  I  feel 
pretty  bad  yet  when  I  left  the  hospital. 

0.     Have  j^ou  had  a  doctor  to  treat  you? 

A.     In  the  hospital? 

Q.  Yes,  and  since  you  have  come  out  of  the  hos- 
pital? 

A.     Yes.  ^       . 

Q.     What  doctor  did  you  have? 

A.     Mowry. 

Q.  How  long  has  he  been  treating  you  for  your 
injuries?    How  long  has  he  been  doctoring  you? 

A.     Right  along  all  the  time. 

Q.     What  did  he  do  for  you? 

A.  He  give  me  electric,  around  here  in  my  should- 
er and  my  arms. 

Q.     Did  he  give  you  any  medicine? 

A.     He  give  me  liniment. 

Q.     Did  he  give  you  any  medicine  to  take  inside? 

A.     Yes,  about  three  months,  or  two  months  ago; 
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I  was  sore  here,  with  a  big  lump  here  (indicating). 

Q.     A  big  lump  in  the  stomach? 

A.  Yes,  and  I  told  the  doctor  I  don't  know  what 
is  the  trouble,  and  I  find  it  is  come  out,  and  I  had 
two  bottles  of  medicine,  but  never  get  no  better  yet, 
get  worse  all  the  time. 

Q.  How  long  did  he  keep  up  this  electric  treat- 
ment, Doctor  Mowry? 

A.     Just  about  five  minutes,  something  like  that. 

Q.  How  long, — ever  since  that  time?  When  did 
you  go  to  Dr.  Mowry  last  to  be  doctored? 

A.     Last  Sunday  I  was  there  last. 

Q.  How  often  have  you  been  going  there  for  him 
to  treat  you? 

A.     Every  ten  days. 

Q.     Every  ten  days? 

A.     Yes,  sir. 

Q.  Were  j^ou  ever  hurt  before  this  time?  Were 
you  ever  hurt  before  you  got  hurt  in  this  Morning 
mine? 

A.     No,  sir. 

Q.  Was  you  in  good  health  or  poor  health,  or 
how  was  j^our  health,  before  you  got  hurt? 

A.     Good. 

Q.     Was  you  ever  sick  2cny1 

A.     No. 

Q.     How  did  you  lose  your  eye? 

A.     That  was  small  pox. 

Q.     When  was  that? 

A.  I  don't  remember.  I  was  a  little  kid.  My 
mother  told  me  it  was  the  small  pox  that  I  lose  that 
eye,  — about  two  or  three  years  old. 
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Q.  You  say  you  haven't  been  able  to  hear  good 
since  you  had  this  accident, — you  can't  hear  so  well 
out  of  one  ear? 

A.     No. 

Q.  You  may  tell  the  jury  if  you  have  any  pain, 
and,  if  so,  where,  after  this  accident. 

A.     I  don't  understand  just  what  you  mean. 

Q.  Well,  did  your  wounds  or  injuries  hurt  you 
much?  You  understand  you  got  hurt  in  the  mine. 
Now  did  those  places  where  you  were  hurt,  hurt 
much,  make  you  feel  bad,  pain? 

A.     Sure. 

Q.     Where, — tell  the  jury  every  where. 

A.  In  my  shoulder  and  my  arms  and  my  back 
and  my  foot,  right  hand. 

Q.     How  about  your  head? 

A.     Yes,  and  my  head. 

Q.     And  about  your  stomach? 

A.     My  stomach. 

Q.  Did  it  affect  you  when  you  went  to  eat?  Did 
your  mouth  hurt  when  you  went  to  eat? 

A.  Yes,  and  I  had, — sometimes  when  I  eat  hard 
bread  or  something,  and  I  open  the  mouth  a  little 
more,  it  hurts  right  there,  the  cut  right  there,  it 
hurts  right  there  (indicating),  and  I  bite  a  little 
harder  and  it  would  hurt. 

Q.  How  did  your  hurts  affect  your  sleep?  How 
did  your  hurts  affect  your  sleep?  Could  you  sleep 
good  after  that? 

A.     No. 

Q.  How  much  were  you  earning  up  to  the  time 
that  you  got  hurt,  Louis? 
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THE  COURT:  How  much  a  day  were  you  get- 
ting, how  much  pay? 

A.     The  day  when  I  was  working? 

THE  COURT:     Yes. 

A.     Four  and  a  half. 

MR.  McFARLAND:  Q.  Have  you  been  able  to 
work  since  that  time? 

A.     No. 

Q.     Can  you  work  now? 

A.     No,  sir. 

Q.  Now,  when  you  went  into  the  mine  to  go  to 
work  that  night,  was  there  any  holes  left  up  there 
that  had  been  bored,  any  holes  up  in  the  mine,  when 
you  first  started  to  work? 

A.  Yes,  there  was  two  holes  there  already,  and 
one  started,  but  the  steel  stuck  in  the  hole,  and  they 
started  another  hole  close  to  it. 

Q.     Did  you  bore  those  holes,  or  did  somebody  else? 

A.     Not  one  hole. 

Q.  What  had  been  the  custom  there  in  the  mine 
about  leaving  holes  already  drilled  that  way  for  the 
next  shift? 

A.     I  couldn't  understand. 

THE  COURT:  Why  is  that  material,  Mr.  Mc- 
Farland? 

MR.  McFARLAND:  I  don't  see  that  it  is  Your 
Honor.  Only  as  a  matter  of  precaution  I  asked  it, 
Your  Honor. 

Q.  From  your  experience  as  a  miner,  I  will  ask 
you  to  state  whether  your  drilling  in  the  mine  there 
caused  that  rock  to  fall  on  you? 
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A.     I  can't  understand  that. 

MR.  FOX  :    Ask  him  why  the  rock  fell. 

MR.  McFARLAND :  Why  did  the  rock  fall  down 
on  you?    What  made  the  rock  fall  down  on  you? 

A.  That  is  more  than  I  know.  It  must  be  loose ; 
it  can't  come  down  when  it  aint  loose. 

THE  COURT :  Now  ask  him«whether  he  made  it 
loose  by  drilling. 

MR.  McFARLAND :  Q.  Did  you  make  it  loose  by 
drilling? 

A.     No. 

MR.  McFARLAND :     You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  FOX: 

Q.  You  say,  Louis,  that  you  didn't  make  it  loose 
by  drilling? 

A.     It  must  be  loose  before. 

Q.     It  was  loose  before? 

A.  Yes,  that  is,  it  was"  loose  before.  If  it  was 
solid  it  would  never  come  down. " 

Q.  But  you  drilled  into  this  rock  that  fell,  didn't 
you? 

A.     Yes,  I  drill  that  time. 

Q.     You  drilled  right  into  the  rock  that  fell? 

A.     Yes. 

Q.  And  you  mean  to  tell  the  jury  that  though  the 
rock  was  loose  before  it  fell,  still  you  didn't  help 
make  it  looser  by  drilling  into  it? 

A.     It  wasn't  loose  from  what  I  drilled. 

Q.  Your  drilling  had  nothing  to  do  with  break- 
ing it  down,  is  that  it? 
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MR.  McFARLAND:  I  think  he  has  answered 
that  twice. 

THE  COURT :  You  will  have  to  put  your  ques- 
tions in  a  very  direct  way. 

MR.  FOX :    I  will,  if  Your  Honor  please. 

Q.  Now,  Louis,  when  you  go  into  the  Morning 
mine,  when  you  start  to  work  there,  you  get  a  copy 
of  the  rules,  don't  you,  the  mining  rules  there? 

A.     What  rules  do  you  mean? 

Q.  The  mine  rules,  telling  you  what  you  must  do 
underground,  don't  you? 

A.     I  don't  see  any. 

Q.     You  never  saw  the  rules,  is  that  it? 

A.     No.    I  didn't  know  what  the  mining  rules  was. 

MR.  FOX:     Mark  this  for  identification,  please. 

A  certain  paper  was  thereupon  marked  DEFEND- 
ANT'S EXHIBIT  NO.  1. 

Q.  Now  I  show  you,  Louis,  a  piece  of  paper 
marked  Defendant's  Exhibit  No.  1.  Just  look  at 
that. 

A.     I  couldn't  read  it. 

Q.     You  can't  read  it? 

A.     No,  sir. 

Q.     Do  you  know  your  signature  when  you  see  it? 

THE  COURT:    Your  name. 

MR.  FOX :  Q.  Do  you  know  your  name  written 
when  you  see  it,  when  you  write  it  yourself? 

A.     I  didn't  write  it. 

Q.  Did  you  write  that?  Just  tell  the  jury  wheth- 
er you  wrote  that  or  not. 

A.     Yes,  that  is  my  hand;  I  wrote  that,  yes. 
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Q.  Did  you  write  underneath  that  also,  ''I  under- 
stand these  rules,  Louis  Anderson."? 

A.     How  could  I  write?    I  can't  write. 

Q.     You  never  wrote  that? 

A.  They  put  my  paper  like  that  and  put  your 
name  there,  and  they  didn't  say  anything  else. 

Q.     You  wrote  your  name  there? 

A.     Yes. 

Q.  But  you  didn't  write,  "I  understand  these 
rules"? 

A.     How  could  I  write  if  I  don't  know. 

Q.  Did  you  write  there,  "I  understand  these 
rules"? 

A.     Yes. 

Q.     You  wrote  that  there,  did  you? 

A.     Yes. 

MR.  McFARLAND :    He  doesn't  understand  you. 

MR.  FOX :    Yes,  he  does  understand  me. 

A.  The  office  had,  somebody  else  write  just  the 
same  as  here,  and  the  office  man  told  me  that,  told  me 
to  write  that  way,  and  I  write  that  here. 

Q.     But  you  wrote  it  there? 

A.  Yes,  I  wrote  it.  There  was  another  slip  there 
in  the  office,  and  they  give  me  another  slip,  and  some- 
body else  write  it  just  the  same,  just  there,  and  copy, 
I  would  write  it  that  way.  I  didn't  know  that  to 
write  myself. 

Q.     Did  you  write  that? 

A.     I  write  it. 

Q.     You  wrote  that? 

A.     Yes,  sir. 


56  Federal  Miniyig  &  Smelting  Co. 

Q.  They  gave  you  a  copy  of  these  rules,  didn't 
they? 

A.     This  here? 

Q.     Yes. 

A.     Yes. 

MR.  McFARLAND :     Let  me  look  at  that. 

MR.  FOX :  I  haven't  offered  it  yet.  I  may  never 
offer  it. 

THE  COURT :  Let  us  proceed  in  order.  It  isn't 
necessary  that  you  see  it  at  the  present  time  Mr.  Mc- 
Farland. 

MR.  FOX  :  Q.  Louis,  isn't  it  a  fact  that  the  man 
in  the  office  who  gave  you  a  copy  of  these  rules  asked 
you  if  you  understood  them? 

MR.  McFARLAND:  We  object  to  that  as  not 
proper  cross  examination,  and  not  material  at  this 
time,  and,  if  material  at  all,  it  is  part  of  their  de- 
fense. This  witness  hasn't  been  interrogated  upon 
this  subject  or  any  kindred  subject. 

THE  COURT:     Overruled. 

(Last  question  read.) 

THE  COURT :  Answer  the  question,  Mr.  Ander- 
son.    Did  you  understand  the  question? 

MR.  FOX :    I  will  ask  him  again. 

Q.  Isn't  it  a  fact  that  the  man  in  the  office  who 
gave  you  a  copy  of  these  rules  asked  you  at  the  time 
he  gave  the  rules  to  you  whether  you  understood  the 
rules? 

A.  I  can't  understand  just  what  you  said,  and  I 
couldn't  tell  you  either  what — 

Q.  Did  you  have  any  talk  with  the  man  in  the 
office  when  you  went  to  work? 
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A.     Yes,  I  talked  to  the  man. 

Q.  Did  he  ask  you  whether  you  understood  these 
rules? 

A.     No. 

Q.     He  didn't? 

A.     No,  he  didn't  ask  me. 

Q.  Now  you  say  you  have  been  mining  for  six- 
teen years? 

A.     Yes. 

Q.     In  the  United  States? 

A.     In  the  United  States,  yes. 

Q.  How  long  have  you  mined  in  the  Coeur  d'- 
Alenes?  How  long  have  you  been  up  there  in  the 
Coeur  d'Alenes? 

A.  That  is  the  first  mine  I  worked  in,  in  the 
Morning. 

Q.  How  many  months  did  you  work  in  the  Morn- 
ing? 

A.  I  couldn't  tell  you  exactly,  but  I  think  about  a 
year ;  it  might  have  been  a  little  more  or  a  little  less. 

Q.     On  what  floor  or  level  were  you  working? 

A.     On  the  sixteen  hundred. 

Q.     On  the  sixteen  hundred  level? 

A.     Yes,  sir. 

Q.     And  what  floor  from  the  sixteen  hundred? 

A.     On  the  eighth  floor. 

Q.  How  long  had  you  worked  on  the  sixteen  hun- 
dred level? 

A.     About  three  or  four  months,  I  guess. 

Q.  In  other  words,  you  had  worked,  doing  this 
same  character  of  work  that  you  were  doing  on  the 
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day  you  were  injured,  you  had  worked  at  that  for 
three  months,  had  you? 

A.     Yes,  between  two  and  three  months. 

Q.     In  the  same  place? 

A.     No,  not  in  the  same  place. 

Q.  Well,  in  that  immediate  vicinity,  right  in  that 
neighborhood,  and  near  where  you  got  hurt? 

A.     I  couldn't  understand  that. 

Q.  I  will  withdraw  the  question.  You  worked 
for  three  months  near  the  place  where  you  got  hurt, 
did  you? 

A.     I  couldn't — 

Q.  Where  did  you  work  for  the  last  three  months 
before  you  were  hurt? 

A.  I  was  working  in  fourteen  before,  until  I  mov- 
ed to  sixteen. 

Q.  And  you  worked  on  the  sixteen  hundred  foot 
level  for  three  months,  did  you? 

A.  Yes,  I  guess  about  two  or  three  months,  some- 
thing like  that. 

Q.  What  were  you  doing  on  that  level  during  that 
time? 

A.     I  was  doing  machine  work,  drilling. 

Q.  When  you  went  to  work  in  the  Morning  mine 
you  hired  yourself  out  as  an  experienced  miner, 
didn't  you? 

A.     Yes,  sir. 

Q.  You  told  the  foreman  that  you  knew  all  about 
the  duties  of  a  miner,  or  a  machine  man,  under- 
ground? 

A.     Yes,  sir,  and  I  know  too. 
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Q.  And  you  did  know  the  duties  of  a  machine 
man  underground,  did  you? 

A.     I  knowed  it,  yes. 

Q.  You  know  the  duties  of  a  machine  man  under 
the  customs  in  that  mine,  the  first  thing  he  must  do 
is  to  bar  down? 

A.     Yes,  sir. 

Q.  And  when  you  went  on  shift  that  day  you 
knew  the  first  thing  you  must  do  was  to  make  your 
place  safe  by  barring  down,  isn't  that  correct? 

A.     That's  right. 

Q.  Now,  as  a  matter  of  fact,  Louis,  these  tools 
that  you  speak  of,  these  picks  and  these  bars,  are 
used  by  the  miners  for  the  purpose  of  making  the 
place  safe,  aren't  they,  these  picks  and  the  bars,  they 
are  used  to  make  the  place  safe? 

A.     Yes. 

Q.     And  the  miners  use  them,  don't  they? 

A.     Yes. 

Q.  And  these  picks  and  these  bars  are  in  the 
stopes,  aren't  they?  The  picks  and  the  bars  are  in 
the  stopes,  aren't  they? 

A.     Not  at  that  time. 

Q.     There  were  no  picks  and  bars  in  that  stope? 

A.     No,  not  at  that  place. 

Q.  How  big  was  the  place  where  you  were  work- 
ing, that  is,  how  long  was  it,  and  how  high  was  it? 

A.     That  stope? 

Q.  The  particular  place  where  you  were  work- 
ing, how  high  was  it? 

A.     Right  on  the  floor? 
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Q.     How  high  from  the  muck  pile? 

A.  About  six  feet  on  the  muck  pile,  about  six  or 
seven  feet. 

Q.  In  other  words,  you  were  taking  the  second 
cut,  is  that  it? 

A.     Yes. 

Q.  The  first  cut  had  been  taken  by  the  shift  pre- 
vious? 

A.     I  couldn't  understand. 

Q.  There  had  been  some  ore  shot  down  there, 
hadn't  there? 

A.     Yes,  sure. 

Q.     There  was  a  muck  pile  there? 

A.     Yes. 

Q.     How  high  was  the  muck  pile? 

A.     Well,  it  might  be  six  or  seven  or  eight  feet. 

Q.  And  you  set  your  machine  up  on  top  of  the 
muck  pile? 

A.     Yes. 

Q.  And  then  you  started  to  drill  in  the  top  or  the 
back,  as  the  miners  call  it,  didn't  you? 

A.     Yes. 

Q.  And  the  top,  the  back  or  the  top,  or  the  roof, 
there,  was  six  feet  from  the  top  of  the  muck  pile, 
where  your  machine  stood,  about  six  feet? 

A.     About  five  or  five  feet  and  a  half. 

Q.  It  was  so  low  that  a  man  had  to  kind  of 
stoop  so  he  wouldn't  touch  the  top,  you  had  to  kind  of 
stoop  over  so  you  wouldn't  touch  the  top  with  your 
head? 

A.     I  could  touch  the  top  with  my  hand. 
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Q.     You  could  touch  the  top  with  your  hand? 

A.     Yes. 

Q.     Easily? 

A.     Yes. 

Q.  How  big  was  this  rock  that  was  there  and  was 
loose  and  came  dow^n,  how  big  a  piece  was  it? 

A.     I  couldn't  tell  you;  I  didn't  look  at  it  at  all. 

Q.  When  you  went  in  there  you  didn't  look  at  it 
at  all,  is  that  it? 

MR.  McFARLAND:     He  didn't  say  that. 

MR.  FOX :    Yes,  he  did. 

Q.  I  will  ask  you,  did  you  look  at  the  rock  when 
you  went  into  the  stope? 

THE  COURT:    What  rock? 

MR.  FOX:  This  rock  that  came  down,  if  Your 
Honor  please. 

A.     I  don't  know.    All  the  back  came  down. 

Q.     Did  you  look  at  the  back  at  all? 

A.     When  I  went  to  work? 

Q.     Yes.  '     . 

A.     Sure. 

Q.     Did  you  try  to  bar  down? 

A.     Yes. 

Q.     Did  you  bar  down? 

A.     I  barred  down. 

Q.     What  did  you  bar  down? 

A.     I  barred  down  the  loose. 

Q.     Barred  down  the  loose  rock? 

A.     The  loose  rock. 

Q.  When  you  set  to  work  under  this  rock  that 
came  down  you  said  you  set  to  work  there  to  try  to 
find  out  whether  the  rock  was  loose  or  not? 
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A.     Yes. 

Q.  And  you  put  your  hand  up  against  the  rock, 
did  you? 

A.  I  didn't  have  time  to  put  my  hand  yet.  I  had 
just  put  the  air  on  the  machine,  and  I  see  the  shifter 
come  around. 

Q.     That  was  Mr.  Brown? 

A.     Yes,  that  was  Mr.Brown. 

Q.  As  a  matter  of  fact,  when  Mr.  Brown  came 
through  there  he  said  to  you,  ''Louis,  this  ground  is 
bad;  you  want  to  bar  it  down."  Isn't  that  what  he 
said  to  you? 

A.     Who? 

Q.  The  shifter.  Brown,  said  to  you,  ''Louis,  this 
ground  looks  bad ;  you  want  to  bar  it  down",  or  words 
like  that? 

A.     No. 

Q.     He  didn't? 

A.     No. 

Q.     Nothing  like  that  at  all? 

A.     No. 

Q.  And  you  then  said  to  him,  "This  is  all  right; 
if  it  comes  down  I  am  out  of  the  way  of  it;  it  won't 
hit  me,"  isn't  that  what  you  told  him? 

A.     I  didn't  understand. 

Q.  Didn't  you  then  tell  him  that  "If  this  slab  or 
if  this  rock  comes  down  it  won't  hit  me ;  I  am  out  of 
the  way  of  it,"  isn't  that  what  you  told  him?  You 
understand  that,  don't  you? 

A.     I  couldn't  understand  what  you  mean. 

Q.  Didn't  the  shifter  tell  you  that  that  was  bad 
ground  you  were  working  under? 
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A.     No. 

Q.     He  did  not? 

A.     No. 

Q,  Didn't  you  then  tell  him  that  the  ground  was 
all  right  where  you  were  working? 

A.     Who  tell  him? 

Q.     Didn't  you  tell  the  shifter  that? 

A.     No. 

Q.  Didn't  you  tell  the  shifter  that  if  any  part  of 
it  came  down  you  were  out  of  the  way  so  it  wouldn't 
hit  you?    Didn't  you  tell  that  to  the  shifter? 

A.     No,  sir. 

Q.  Do  you  know  Oscar  Berg,  Oscar,  the  timber- 
man  there? 

A.     They  call  him  Andy. 

Q.     You  know  Andy  Berg? 

A.     Yes. 

Q.     He  was  a  timber  man  there? 

A.     Yes.  *       . 

Q.  He  came  through  there  while  you  were  drill- 
ing, didn't  he? 

A.     Yes,  sir. 

Q.  Didn't  Andy  tell  you  to  bar  that  down,  that 
you  were  in  a  bad  place? 

A.     No,  sir. 

Q.  And  didn't  you  tell  Andy  the  same  thing,  that 
if  it  came  down  it  wouldn't  hit  you? 

A     No,  sir. 

Q.     You  didn't  tell  Andy  that? 

A.     No. 

Q.     Now,  Louis,  suppose  there  is  bad  ground  there, 
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suppose  you  found  a  loose  rock,  and  you  can't  bar  it 
down,  what  do  you  do?  What  does  the  machine  man 
do  when  he  can't  bar  down  the  ground? 

A.  He  has  to  get  the  timber  man  and  put  a  sprag 
or  something  else  in  to  hold  that  up. 

Q.  And  when  a  miner  finds  that  a  piece  of  ground 
is  loose  and  is  too  big  to  bar  down,  he  goes  and  gets 
the  timber  man  to  help  him  put  in  the  sprag? 

A.     Yes. 

Q.  There  are  plenty  of  sprags  around  through 
the  stopes,  aren't  there? 

A.     Yes. 

Q.  You  have  done  that  lots  of  times  yourself? 
You  have  put  sprags  in  lots  of  times  yourself? 

A.     Yes,  sir. 

Q.     Up  in  the  Morning  mine? 

A.     Yes. 

Q.  Did  you  ever  blast  a  big  boulder  down  with 
dynamite? 

A.     Yes. 

Q.  They  keep  dynamite  on  the  sixteen  hundred 
foot  level  for  that  purpose,  don't  they? 

A.     Yes. 

Q.  There  is  plenty  of  powder  down  there  on  the 
sixteen  hundred  for  the  miners? 

A.     Yes. 

Q.  And  the  machine  man  goes  down  and  gets  a 
stick  of  powder,  and  during  the  noon  hour  blasts  it 
down,  don't  he? 

A.  Sometimes  they  do  that,  yes,  when  he  sees 
the  wall,  put  the  powder,  and  he  can  get  it  out  and 
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blast  it,  no  crack,  he  couldn't  put  no  powder  in  no 
crack  or  nothing. 

Q.     There  was  no  crack  there  at  all? 

A.     No. 

Q.  There  wasn't  anything  to  show  you  about  this 
rock,  that  it  wasn't  safe,  is  that  what  you  mean?  You, 
as  a  miner,  couldn't  tell  that  the  rock  wasn't  safe? 

A.     I  got  no  time  to  find  out  yet ;  I  wasn't  sure  yet. 

Q.     Did  you  go  down  to  the  next  floor  to  get  a  bar? 

A.  Yes,  I  was  down  on  the  next  floor ;  it  might  be 
the  third  floor.    I  was  down  to  the  track  too. 

Q.  And  in  all  those  eight  stopes  there  you  could- 
n't find  a  bar,  is  that  correct? 

A.     No. 

Q.  There  are  no  bars  in  that  mine,  in  other 
words? 

A.  There  might  be  bars  some  place,  but  I  couldn't 
find  them. 

Q.     Did  you  ask  anyone  *for  a  bar? 

A.  I  don't  remember.  I  hurry  up  and  look  for  a 
bar,  and  it  might  be  I  ask  them. 

0.  How  many  men  went  in  on  your  shift?  How 
many  men  went  into  the  mine  on  your  shift? 

A.     I  couldn't  ssiy. 

Q.     Were  there  more  than  three? 

A.     Sure. 

Q.     More  than  ten? 

A.     Sure. 

Q.     More  than  thirty? 

A.     There  might  be  a  hundred. 

Q.  As  a  matter  of  fact,  about  a  hundred  and  fifty 
men  go  in  on  your  shift,  don't  they? 
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A.     Yes. 

Q.  And  a  great  number  of  these  men,  probably 
fifty  or  sixty,  work  on  the  sixteen  hundred,  don't 
they? 

A.     Who? 

Q.  About  fifty  or  sixty  men  work  on  the  sixteen 
hundred,  don't  they? 

A.     No,  I  don't  think  that  much. 

Q.     How  many, — thirty? 

A.  There  might  be  twenty-five  or  thirty,  some- 
thing like  that. 

Q.  And  the  machine  men  were  doing  the  same 
kind  of  work  you  did? 

A.     Yes. 

Q.  And  they  too  need  bars,  they  have  got  to  have 
bars  too,  don't  they? 

A.     Sure,  supposed  to  do  that. 

Q.  Did  you  know  any  other  machine  men  that 
worked  there? 

A.     Yes. 

Q.  Did  you  know  any  other  muckers  that  worked 
there? 

A.     Yes. 

Q.  Did  you  go  to  these  men  and  find  out  if  there 
was  a  bar  around? 

A.  I  couldn't  remember  if  I  asked  anybody;  I 
boked  around,  and  it  might  be  I  asked  them ;  I  could- 
n't tell  you. 

Q.  Did  you  go  to  the  seventh  floor?  You  worked 
on  the  eighth  floor? 

A.     Yes. 
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Q.     Did  you  go  to  the  seventh  floor? 

A.     Yes. 

Q.     And  couldn't  find  a  bar? 

A.     No. 

Q.     Did  you  go  to  the  sixth  floor? 

A.     Sixth? 

Q.     Yes. 

A.  No.  There  is  nothing  to  the  sixth  floor;  no- 
body work  on  the  sixth  floor. 

Q.  Was  there  anybody  working  below  the  sixth 
floor? 

A.  It  might  be,  close  to  the  shaft,  on  the  sixth 
floor.     That  is  far  away. 

Q.  Were  they  working  right  beneath  you  on  the 
fifth  floor? 

A.     No. 

Q.  They  were  only  working  there  on  the  seventh 
and  eighth  floors? 

A.  Seventh  and  eighth,  and  .right  there  where  I 
was  working. 

Q.  And  you  went  all  over  the  seventh  and  eighth 
floors,  did  you,  to  find  a  bar? 

A.     Yes. 

Q.     And  you  couldn't  find  a  bar? 

A.     No. 

MR.  FOX :    That  is  all. 

MR.  McFARLAND :  I  believe  that  is  all  for  the 
present  for  this  witness. 

THE  COURT:  Gentlemen  of  the  Jury,  during 
this  intermission  of  the  court  and  any  others  that 
may  take  place  during  the  trial  of  this  case,  be  care- 
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full  to  keep  yourselves  free  from  any  improper  in- 
fluences while  you  are  out  of  the  court  room.  Don't 
overhear  any  discussion  in  this  case  and  don't  enter 
into  any  discussion,  even  among  yourselves,  until  it 
is  finally  submitted  to  you.  I  will  excuse  you  until 
two  o'clock. 

An  adjournment  was  thereupon  taken  until  two 
o'clock  P.  M.,  Thursday,  Nov.  23,  1916. 

2  P.  M.,  Thursday,  Nov.  23,1916. 

LOUIS  ANDERSON,  heretofore  duly  sworn  in 
his  own  behalf,  upon  being  recalled,  testified  as  fol- 
lows: 

DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.  From  whom  did  you  take  your  orders  when 
you  were  working  there  in  the  Morning  mine?  Who 
told  you  where  to  work  and  when  to  work  and  what 
to  do? 

A.     You  have  to  know  yourself  the  place. 

Q.     I  mean  who  told  you  where  to  work? 

MR.  FOX:  Just  let  him  finish  his  answer.  He 
says  you  have  to  know  yourself. 

MR.  McFARLAND:  Q.  What  did  this  man 
Brown  have  to  do,  this  shifter  or  shift  boss  there, 
what  did  he  have  to  do? 

A.  He  have  to  tell  the  men  where  to  work  and 
what  to  do. 

Q.     Did  he  tell  you  what  to  do  and  where  to  work? 

A.     Yes,  sir. 

Q.     All  the  time  that  you  were  working  there? 

A.     Yes. 
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Q.  Now,  just  before  you  was  hurt  did  he  tell  you 
that  he  had  tested  the  roof? 

MR.  FOX:  That  has  already  been  gone  into,  if 
Your  Honor  please. 

MR.  McFARLAND:  No,  I  don't  think  so.  It  isn't 
clear  in  my  mind.  This  witness  was  talking  pretty 
fast  and  I  couldn't  understand  everything  he  said, 
and  I  don't  think  the  jurors  could  either. 

THE  COURT :  Yes,  that  has  been  gone  into,  Mr. 
McFarland.    He  stated  what  Mr.  Brown  said  to  him. 

MR.  McFARLAND:  Q.  Did  anyone  tell  you 
that  that  place  where  you  were  working  was  dan- 
gerous? 

MR.  FOX:  I  object  to  that  as  incompetent,  and 
not  proper,  if  Your  Honor  please.  It  doesn't  seem  to 
require  that  anybody  said  anything,  should  tell  him. 

THE  COURT:    Overruled. 

MR.  McFARLAND:  Q.  Did  anybody  tell  you 
that  where  you  was  working  was  dangerous? 

A.     What  does  ''dangerous"  mean? 

Q.     Not  good,  bad. 

A.     No. 

Q.     Did  anyone  tell  you  that  that  rock  was  loose? 

A.     No,  sir. 

Q.  You  told  Mr.  Fox  that  you  didn't  have  time 
to  test,  to  examine  and  test  the  rock  overhead. 

A.     Yes,  I  told  him. 

Q.     Why  didn't  you  have  time? 

A.     Brown  cut  my  time. 

Q.     How  did  he  cut  it? 

A.  When  he  tell  me  hurry  up  and  get  your  holes 
and  blast. 
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Q.  If  you  had  had  time  to  test  this  place  could 
you  have  found  out  that  that  rock  was  loose? 

A.     Yes,  sir. 

Q.     Did  you  know  that  that  rock  was  loose? 

A.     No,  sir. 

Q.  Did  you  take  Mr.  Brown's  word  for  it  that 
everything  was  all  right? 

MR.  FOX :  I  object  to  that  as  incompetent,  irrele- 
vant, and  immaterial,  whose  word  he  took  for  it. 
That  is  not  the  proper  way  to  get  at  it. 

THE  COURT :   Objection  sustained. 

MR.  McFARLAND:  Q.  Did  you  believe  what 
Mr.  Brown  told  you  when  he  said  that  he  had  exam- 
ined it,  and  everything  was  all  right? 

A.     Yes,  I  believed  him. 

MR.  FOX:  I  move  that  the  answer  be  struck 
out,  because  it  isn't  shown  that  he  had  any  right 
to  rely  upon  such  assurances. 

THE  COURT :    The  motion  is  denied. 

MR.  FOX :  An  exception.  We  are  allowed.  Your 
Honor,  exceptions,  without — 

THE  COURT:  Yes,  exceptions  will  be  allowed 
to  all  adverse  rulings. 

MR.  McFARLAND:  Q.  Could  you,  without  a 
test  or  an  examination,  tell  that  the  rock  was  loose? 

MR.  FOX:  He  has  already  answered  that  ques- 
tion.   He  said  he  could  have. 

A.     Yes,  but  I  have  not  the  time. 

MR.  McFARLAND :    Q.    By  just  looking  at  i1 
could  you  tell  without  testing? 

A.     No. 

MR.  McFARLAND:   That  is  all. 
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CROSS  EXAMINATION  by 
MR.  FOX: 

Q.  In  order  for  you  to  find  out  that  the  ground 
was  bad  you  had  to  test  it,  didn't  you,  it  was  neces- 
sary to  test  the  ground? 

A.     To  find  out? 

Q.  To  find  out  whether  it  was  bad  ground  or  good 
ground? 

A.     Yes,  sir. 

Q.     How  do  you  do  that  testing? 

A.  I  can  take  the  bar  or  anything,  a  piece  of  steel, 
and  pound  it,  and  find  out  how  it  sound.  You  can 
find  out  that.  It  is  pretty  thick  and  loose,  and  you 
can  find  out  with  a  drill,  putting  a  little  air  on  it, 
not  another  machine,  but  with  a  bizzer  machine,  and 
with  a  hammer  and  the  steel. 

Q.     Never  mind  about  that. 

A.  You  can  go  around  and  look  at  it,  any  crack 
or  anything  else,  and  find  out  how  you  are  working, 
far  away,  all  around. 

Q.  If  you  see  a  crack  in  the  rock  overhanging  you, 
in  which  you  are  going  to  drill,  you  know  that  rock 
is  dangerous,  don't  you? 

A.     Yes. 

Q.  These  bars  that  you  test  the  ground  with  are 
long  pieces  of  steel,  anywhere  from  four  to  eight  or 
nine  feet  long,  aren't  they? 

A.  It  is  pretty  hard  with  a  long  steel,  pretty  hard 
to  know  that,  but  with  a  short  piece  of  steel  and  a 
bar  or  anything  else. 

Q.  How  long  a  piece  of  steel  would  it  take  to  test 
this  ground  you  were  working  on? 
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A.  Just  about  two  feet.  I  can  judge  the  ground 
with  my  hand. 

Q.  And  if  you  take  a  bar  and  hit  the  ground  with 
a  bar,  a  miner  who  is  a  good  miner  can  find  out 
whether  the  ground  is  loose? 

A.     Yes. 

Q.  You  can  also  tell,  if  you  put  your  machine 
on  there,  and  start  to  drill  in  it,  whether  it  is  loose, 
can't  you? 

A.  No,  you  can't  drill  it  out.  You  have  to  take 
the  bar  and  take  that  piece  down. 

Q.     The  miner  does  that? 

A.     Yes,  the  miner  does  that. 

Q.  Now,  suppose  that  you  don't  test  it  with  a 
ba]\  but  you  use  a  drill,  you  can  tell  by  the  sound 
of  it  whether  the  ground  is  loose,  can't  you? 

A.     Yes,  sir. 

Q.  And  that  is  the  only  way  you  can  test  that 
ground,  isn't  it,  by  looking  at  it,  by  sounding  it  with 
a  bar,  or  by  using  your  drill  and  drilling  in  it,  that 
is  the  only  way? 

A.  Why,  and  looking  around,  any  crack  or  slab, 
or  anything  else,  looking  all  around,  you  can  find 
out  when  you  have  got  a  crack,  and  any  slit,  how  far 
it  is. 

Q.     And  a  good  miner  can  always  tell  that? 

A.     Yes. 

Q.     Usually  tell  whether  the  ground  is  safe? 

A.     Yes,  I  can  tell  it,  if  I  have  enough  time. 

Q.  What  I  am  trying  to  get  at  is  this, — if  there 
are  no  cracks  in  the  ground,  the  only  way  a  good 
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miner  can  tell  whether  the  ground  is  good  ground 
or  bad  ground  is  to  test  it  with  a  bar  he  has  in  his 
hands,  or  to  test  it  with  a  machine  drill,  by  starting 
in  to  drill  on  it,  is  that  correct? 

A.     Yes. 

Q.  When  you  are  working  in  a  stope  like  this 
you  are  drilling  up  sometimes,  aren't  you? 

A.     Yes. 

Q.  And  that  is  the  usual  way  of  doing  it,  drill- 
ing up  into  the  back  or  the  roof  with  machines? 

A.     Yes,  sir. 

Q.  And  the  miner  has  his  machine  set  up  right 
under  the  ground,  with  the  drill  sticking  in  the  top 
of  it? 

A.     Yes. 

Q.  And  this  drill  moves  up  and  down  and  makes 
the  holes  in  the  top? 

A.     The  legs  of  the  machine — 

Q.     These  little  machines — ^ 

MR.  McFARLAND :  Wait  a  minute.  He  hasn't 
finished  his  answer  there. 

MR.  FOX :    Go  ahead. 

A.  The  steel  don't  move  in  the  machine.  The 
machine  come  up  the  same  as  you  make  the  hole. 

Q.     The  whole  machine  moves? 

A.  Yes.  It  is  the  tail  and  legs,  what  you  call  it, 
put  on  down  below,  they  raise  up,  and  the  machine 
coming  up,  and  you  get  the  whole  machine  going  up 
too,  at  the  same  time  the  steel  move  up. 

Q.  These  little  machines  are  built  of  a  piece  of 
pipe  about  a  foot  or  so  long,  into  which  the  air  is 
pumped,  isn't  that  right? 
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A.     Yes. 

Q.  And  this  air  comes  in  contact  with  the  steel, 
and  that  forces  the  steel  up  against  the  back? 

A.     Yes. 

Q.  And  these  little  machines  are  set  on  a  kind 
of  a  leg,  or  legs,  aren't  they,  standing  on  little  legs? 

A.     No. 

Q.     How  are  they  fastened  to  the  ground? 

A.  Just  a  little  piece,  about  an  inch  thick,  or 
maybe  a  little  more,  when  that  is  coming  up,  but 
I  couldn't  tell  you. 

Q.  That  is  perfectly  clear.  And  the  miner  stands 
right  under  the  ground  that  he  is  drilling  in?  The 
miner  has  to  stand  or  sit  under  the  ground  in  which 
he  is  drilling? 

A.     Yes,  sure. 

Q.  Now,  every  miner  knows  that  this  ground  in- 
to which  he  is  drilling  is  liable  to  come  down,  or 
part  of  it  is  liable  to  come  do\^'n  at  any  time,  doesn't 
he? 

MR.  McFARLAND:  We  object  to  that  as  not 
cross  examination,  and  calling  for  the  opinion  of  the 
witness  as  to  what  every  miner  knows. 

THE  COURT :  Do  you  mean  the  likelihood  or  the 
possibility?  I  ask  that  because  this  v/itness  perhaps 
doesn't  make  fine  distinctions  between  words.  Do 
you  mean  it  is  a  mere  possibility? 

MR.  FOX :  No ;  the  ground  comes  down  not  in- 
frequently under  those  conditions. 

THE  COURT:  Yes,  but  you  say  it  is  likely  to 
come  down. 
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MR.  FOX :    Well,  it  may  come  down. 

THE  COURT:  I  think  I  shall  sustain  the  ob- 
jection, in  the  form  in  which  it  is. 

MR.  FOX:    I  will  re-frame  the  question. 

THE  COURT :  You  may  ask  what  his  experience 
or  observations  have  been. 

MR.  FOX :   Now,  in  your  experience  as  a  miner — 

A.     Yes,  sir. 

Q.     During  the  time  you  have  been  a  miner — 

A.     Yes. 

Q.  When  you  have  drilled  in  the  back  with  one 
of  these  machine  drills,  you  have  observed  rock  fall- 
ing down,  haven't  you? 

A.     When  I  was  drilling? 

Q.  Well,  at  other  times  rock  has  come  down  by 
reason  of  your  drilling  it,  hasn't  it? 

A.     I  can't  understand  what  you  mean. 

Q.  I  will  withdraw  the  question.  You  have  drill- 
ed this  way  before,  haven't  you? 

A.     Yes,  sir. 

Q.     In  the  back? 

A.     Yes,  sir. 

Q.  Did  any  rock  ever  come  down  before  when 
you  were  drilling? 

A.  Why,  just  that  dust  come  down  in  the  hole, 
make  the  hole  as  it  come  down. 

Q.     But  haven't  you  seen  rock  come  off  the  back? 

THE  COURT:  Big  pieces  of  rock,  do  the  big 
pieces  fall  down? 

A.     No,  I  didn't  see  none. 

Q.     You  never  luive  seen  any  rock  falling  down? 
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A.  Yes,  some  time  I  see  it,  some  places  it  might 
be  falling  down  on  the  side. 

Q.  And  sometimes  they  fall  down  from  the  back, 
don't  they? 

A.  Sometimes  they  crack,  and  a  little  piece  will 
come  down  right  along. 

Q.     Come  down  right  along? 

A.     Yes. 

Q.  And  if  the  ground  isn't  properly  tested  it  is 
liable  to  come  down  in  large  pieces,  isn't  it? 

MR.  McFARLAND:  We  object  to  that.  That 
seems  to  be  a  self-evident  fact. 

THE  COURT:   Yes. 

MR.  FOX :  Well,  under  that  statement  of  counsel 
I  think  that  is  all  right,  that  it  is  a  self-evident  fact. 

Q.     You  say  that  Mr.  Brown  told  you  what  to  do? 

A.     Yes. 

Q.  Where  did  you  first  see  Mr.  Brown  that  morn- 
ing? 

MR.  McFARLAND:  That  wasn't  in  the  morning. 
I  object. 

MR.  FOX :  Q.  That  day,  when  you  went  on  shift 
there? 

A.     When  he  come  in  the  carbide  office. 

Q.     That  is  at  the  mouth  of  the  tunnel,  isn't  it? 

A.     Yes,  sir. 

Q.  Just  before  the  shift  is  taken  into  the  mine 
on  the  car? 

A.     Yes. 

Q.  And  he  goes  into  the  mine  with  you?  He  went 
into  the  mine  with  the  shift? 
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A.     Yes,  the  same  trip. 

Q.  Did  he  go  down  to  the  sixteen  hundred  with 
you? 

A.     No. 

Q.  Was  he  on  the  same  cage  that  you  went  down 
on? 

A.  I  couldn't  tell  you  whether  he  went  down  on 
the  same  cage. 

Q.  Those  cages,  how  many  men  are  accommo- 
dated in  those  cages,  how^  many  men  can  get  on  those 
cages  that  take  you  down  the  shaft? 

A.     Well,  nine, — eighteen  altogether. 

Q.     Eighteen  men  can  get  on  at  one  load? 

A.     Yes,  one  load. 

Q.     Double  deck,  is  it? 

A.     Yes,    Nine  men  in  each  place. 

Q.  Nine  men  on  the  lower  deck  and  nine  men  on 
the  other? 

A.     Yes.  ^       . 

Q.  Then  they  have  to  make  several  trips  to  take 
Mr.  Brown's  shift  down,  don't  they? 

THE  COURT:  Well,  that  would  appear,  if  there 
were  more  than  eighteen. 

MR.  FOX:  Q.  Did  you  go  down  before  he  Vv^ent 
down? 

MR.  McFARLAND :    He  answered  that. 

A.  I  didn't  sure  whether  he  going  down  before 
or  come  after. 

Q.  Where  were  you  and  he  when  he  gave  you  the 
orders  what  to  do  that  day? 

A.     He  give  me  orders  the  first  time  he  see  me. 
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where  I  was  working. 

Q.  He  didn't  give  you  any  orders  until  after  you 
had  gotten  into  the  stope? 

A.  No,  not  today,  not  before  when  he  come  in  the 
stope  where  I  was  working, 

Q.  How  did  you  know  where  to  go  to  work  that 
day? 

A.     He  told  me  another  day. 

Q.     He  told  you  the  day  before? 

A.     It  might  be  two  days  before. 

Q.  Had  you  been  working  in  that  particular  place 
for  more  than  two  days  ? 

A.     Yes. 

Q.  How  long  had  you  been  working  in  that  par- 
ticular place  where  you  were  working  when  you 
were  injured? 

A.  I  think  I  was  working  about  a  week  that  time, 
and  some  time  he  take  me  in  the  other  side  of  the 
shaft,  one  or  two  days'  work  on  the  east  side  of  the 
shaft,  and  then  come  to  the  west  side  again,  and  the 
east  side. 

Q.  In  other  words,  you  had  been  working  in  that 
same  place  off  and  on  for  a  week? 

A.  I  couldn't  tell.  It  might  be  a  week.  I  could- 
n't tell  you  that. 

Q.  The  instructions  the  foreman  gives  you  are 
simply  where  to  go  to,  where  and  what  to  do,  that  is, 
whether  you  are  to  drill  or  to  muck,  or  what,  isn't 
that  it? 

A.     Yes. 

Q.     When  you  went  into  that  mine  for  the  first 
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time  the  foreman  told  you,  that  is,  the  shift  boss, — 
that  was  Mr.  Brown,  wasn't  it? 

A.     Yes. 

Q.  Told  you  that  you  must  look  out  to  make  your 
place  safe,  didn't  he? 

MR.  McFARLAND:  We  object  to  that  as  repeti- 
tion. 

A.     No. 

MR.  McFARLAND:  He  has  answered  that.  He 
said  no. 

MR.  FOX:    No,  he  hasn't. 

THE  COURT:   Well,  he  has  answered  now. 

MR.  FOX :  Q.  He  didn't  tell  you  anything  about 
that? 

A.     When? 

MR.  McFARLAND:  The  same  objection. 

MR.  FOX:   Q.  When  you  first  went  to  work? 

A.     The  first  time  I  had  the  job  and  went  to  work? 

THE  COURT:  I  don't'see -that  that  is  material, 
because  the  witness  has  stated  that  he  recognized 
that  as  being  one  of  his  duties. 

MR.  FOX :  Very  well.  Your  Honor.  I  will  with- 
draw the  question. 

Q.  What  would  the  shifter  tell  you  to  do  at  any 
time  in  reference  to  making  the  place  where  you 
were  working  safe? 

MR.  McFARLAND?  We  object  to  that  as  in- 
competent, irrelevant,  and  immaterial,  and  not  prop- 
er cross  examination,  and  not  intelligible. 

THE  COURT :  I  think  I  will  sustain  the  objection. 
You  mean  what  did  he  tell  him? 
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MR.  FOX :  What  instructions  have  ever  been  giv- 
en to  him  at  any  time  by  the  shifter? 

THE  COURT:   About  making  the  place  safe? 

MR.  FOX:   Yes. 

THE  COURT:  I  just  ruled  on  that  a  moment 
ago,  didn't  I,  Mr.  Fox?  It  would  appear  to  me  to 
be  immaterial,  inasmuch  as  this  witness  stated  that 
he  recognized  it  as  his  duty  as  a  miner,  when  he 
first  went  in  to  work,  to  see  that  the  place  was  safe 
for  him  and  the  muckers.  He  says  he  was  doing 
that  upon  this  day  v/hen  the  shift  boss  came  along 
and  told  him  not  to  give  any  more  attention  to  that, 
and  so  forth. 

MR.  FOX :  Very  well.  Your  Honor.  Before  this 
witness  leaves  the  stand,  I  now  offer  in  evidence 
Defendant's  Exhibit  No.  1,  for  identification,  and 
pass  it  to  counsel. 

MR.  McFARLAND:  We  object  to  the  introduc- 
tion or  admission  in  evidence  of  this  exhibit,  as  im- 
material, irrelevant,  and  incompetent,  and  not  prop- 
er cross  examination,  and,  if  material  at  all,  it  is  a 
part  of  the  defendant's  case;  and  for  the  further 
reason  that  this  witness  has  shown  that  he  couldn't 
read  English,  as  testified,  and  that  besides  that,  that 
the  witness  has  testified  that  he  went  under  the  or- 
ders and  instructions  on  this  particular  occasion  of 
the  shifter  or  shift  boss. 

MR.  FOX:  It  might  be  that  it  is  not  proper  to 
introduce  it  on  cross  examination  under  the  decisions 
of  our  Supreme  Court.  I  don't  know  how  Your  Hon- 
or rules,  whether  or  not  these  exhibits  may  be  offered 
and  received  on  cross  examination. 
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THE  COURT:  Oh,  no;  if  it  is  material  at  all, 
or  competent,  it  may  go  in  at  this  time. 

MR.  FOX:  I  think  it  is  the  second  or  third  rule 
there,  Your  Honor,  that  is  material  in  this  case. 

THE  COURT:  You  just  offer  it  for  those  two 
rules  perhaps,  two  and  three? 

MR.  FOX :  Two  and  three  are  the  rules  which  I 
desire  to  offer.  Your  Honor. 

THE  COURT:  I  don't  think  they  add  very  much 
to  the  testimony  that  has  already  been  given,  that 
is,  in  view  of  the  fact  that  he  recognized  this  to  be 
his  duty,  but  the  objection  will  be  overruled  so  far 
as  those  two  rules  are  concerned. 

MR.  FOX:  With  the  permission  of  the  court  I 
will  read  these  to  the  jury: 

"Federal  Mining  &  Smelting  Co.  Notice  to  Em- 
ployees. All  employees  must  read  these  rules  care- 
fully before  going  to  work: 

"2.  It  is  the  duty  of  air  employees  to  take  suf- 
ficient time  to  ^iriKo  the  examinations  required  by 
these  rules,  to  guard  against  any  dangers  from  ac- 
cidents in  the  mine  or  its  workings. 

"3.  Each  man  must  ascertain  by  careful  exam- 
ination thereof  that  the  particular  place  in  which  he 
is  employed  is  safe.  If  found  to  be  in  an  unsafe 
condition  from  any  cause  whatever,  measures  must 
be  taken  to  remove  such  danger  at  once  and  before 
proceeding  to  work,  and,  if  necessary,  the  foreman 
or  shift  boss  must  be  notified." 

That  is  all. 
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RE-DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     Louis,  can  you  read  English? 

A.     No,  sir. 

Q.     Was  that  ever  read  to  you  by  anybody? 

A.     No. 

Q.     When  you  wrote  this,  '*I  understand  these 
rules,"  what  did  you  write  it  from,  if  anything? 

A.     I  didn't  know  what  that  mean. 

Q.     Did  anybody  give  3^ou  anything?     How  did 
you  write  that?    Did  you  copy  it  from  a  paper? 

A.     Yes,  I  copy  it  from  the  table. 

Q.     Somebody  gave  you  a  slip  with  that  on  it? 

A.     Yes,  and  he  told  me  to  write  that  way. 

Q.     Did  you  understand  what  that  meant,  when 
you  copied  it? 

A.     Which  one? 

Q.     This  thing  here, — '*!  understand  these  rules"? 

A.     Yes,  he  told  me  to  read  it  and  I  understand. 

Q.     He  told  j^ou  to  write  it? 

A.     Yes,  he  told  me  to  write  it. 

Q.     What  kind  of  a  paper  was  that  on  when  you 
copied  it? 

A.     Just  a  little  piece  of  a  card,  something  like  a 
card,  and  somebody  write  that  on  the  table. 

Q.     And  told  you  to  copy  it  here? 

A.     Yes. 

Q.     Told  you  to  put  that  same  thing  down  here? 

A.     Yes,  sir. 

Q.     At  the  time  that  you  copied  it  and  put  it  here 
did  you  understand  what  it  meant? 

A     No,  sir. 
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Mr.  McFARLAND:    That  is  all. 

MR.  FOX :   That  is  all. 

MR.  McFARLAND:    I  will  call  Thomas  Simih. 

THOMAS  SIMIH,  produced  as  a  witness  on  be- 
half of  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 

DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     How  old  are  you? 

A.     Thirty-nine. 

Q.     Where  do  you  live? 

A.     I  live  at  Mullan. 

Q.     What  is  your  business? 

A.     My  business  is  mining. 

Q.     How  long  have  you  been  working  in  a  mine? 

A.     I  have  been  working  a  long  time. 

Q.     How  many  years? 

A.     Oh,  a  long  time,  about  twenty  years. 

Q.  What  mines  have  you  worked  in,  in  the  Coeur 
d'Alenes? 

A.  I  was  working  up  in  the  Tiger  and  Frisco 
mine,  the  Hunter  mine  and  the  Morning  mine. 

Q.  How  long  have  you  been  working  in  the  mines 
there  in  the  Coeur  d'Alenes,  the  big  mines? 

A.     Oh,  I  have  been  working  a  long  time  there. 

Q.     Oh,  about  how  many  years? 

A.  Oh,  I  have  been  working  in  the  Hunter  mine 
about  twenty-five  months.  I  work  in  the  Morning 
mine  now  about  eight  months. 

Q.  Do  you  know  Louis  Anderson,  the  plaintiff  in 
this  case,  this  man  here? 
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A.     Yes. 

Q.  Were  you  working  there  at  the  time  he  got 
hurt,  in  the  Morning  mine? 

A.     Well,  yes. 

Q.     Did  you  see  him  after  he  got  hurt? 

A.  Yes.  I  have  been  working  far  away,  about 
a  hundred  feet  from  him. 

Q.     About  a  hundred  feet  from  him? 

A.     Yes. 

Q.     What  did  you  first  notice? 

A.     Well,  some  fellows  said,  some  muckers — 

Q.  Your  attention  was  called  to  the  fact  that 
some  rock  had  fallen? 

A.  Someone  said  someone  is  buried  in  the  ground 
some  place,  and  that  is  the  reason  I  went  to  see. 

Q.     You  went  down  there,  did  you? 

A.     I  went  to  see  who  it  was. 

Q.     And  what  did  you  find? 

A.  Well,  I  find  that  it  was  just  a  kind  of  a  slide 
was  come  down. 

Q.     Did  it  fall  on  Louis  Anderson? 

A.  Well,  it  was  something  kind  of  through  the 
head  and  the  slab. 

Q.  He  was  on  the  ground  and  the  slab  was  on 
top  of  him,  is  that  what  you  meant? 

A.     That  is  all. 

Q.     Was  that  a  big  or  a  little  slab? 

A.     It  was  a  pretty  good  size  rock  all  right. 

Q.     About  how  much  did  it  weigh? 

A.  Well,  it  might  weigh  six  or  eight  tons  all 
right. 
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Q.  Did  you  help  to  get  Anderson  from  under  that 
slab? 

A.  Well,  there  was  some  kind  of  slab  there  be- 
tween one  rock  laying  down,  between  was  some  kind 
of  a  hole,  and  Louis  Anderson  was  between  two 
rocks,  you  know,  it  had  his  shoulder,  you  know,  his 
head,  was  between  two  rocks,  was  fifteen  inches  be- 
tween, Louis  was  between  two  rocks  down ;  the  rock 
kind  of  come  on  top,  two  rocks,  maybe  catch  some 
other  piece  of  rock,  and  he  was  tied,  was  all. 

Q.     Did  you  help  to  get  him  out  of  there? 

A.     Yes,  I  was  trying  to  raise  up  that  rock,  is  all. 

Q.  Did  you  see  any  bar,  or  crow  bar,  around 
where  that  rock  was? 

A.     I  see  some  drill,  machinery. 

Q.     Did  you  see  a  bar? 

A.  Well,  by  God,  I  don't  remember, — I  never 
look  for  that. 

Q.     Did  you  see  one? 

A.  Well,  I  see  one  in  the  place  I  have  been  work- 
ing. 

Q.     I  mean  right  there? 

A.  No ;  I  seen  the  drill ;  maybe  it  was,  by  there, 
but  I  never  seen  it. 

Q.  What  did  you  do  with  Louis  when  you  took 
him  out  from  under  that  rock? 

A.  He  was  down  that  little — Louis  was  down  on 
the  floor,  a  kind  of  a  weakness,  you  know,  and  after 
that  I  was  down,  taking  the  ladder  down,  and  took 
him  up  to  the  station. 

Q.     How  many  men  carried  him? 
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A.     Two  men. 

Q.  Was  he  conscious  when  he  first  got  out  from 
under  the  rock,  was  he  conscious? 

A.     He  was  a  little  kind  of  out,  you  know. 

Q.     Asleep? 

A.     No;   he  was  kind  of  tired,  you  know,  out. 

Q.     Dizzy? 

A.     Yes;    he  kne¥/  a  little  bit. 

Q.  Did  they  put  him  on  the  muck  pile  for  a 
while? 

A.     Just  for  a  few  minutes  set  down,  was  all. 

Q.     And  then  they  carried  him  out  of  the  mine? 

A.     He  was  through  down  the  ladders  with  me. 

Q.     Are  3^ou  a  countryman  of  Louis? 

A.     No. 

Q.     You  are  a  Serbian,  are  you? 

A.     Yes,  sir. 

MR.  McFARLAND:    That  is  all. 
CROSS  EXAMINATION  by 
MR.  FOX: 

Q.  You  went  over  there  because  you  heard  that 
somebody  had  been  hurt  over  there? 

A.     Yes,  sir. 

Q.     Did  you  go  over  there  to  look  for  steel? 

A.     No. 

Q.  While  you  were  there  trying  to  get  this  boulder 
off  of  him  were  you  looking  around  to  see  whether 
you  could  find  any  bars  or  not? 

A.     Well,  by  Jesus,  I  never  look,  that  is  all. 

MR.  McFARLAND:  You  must  not  swear  in 
court,  Tom. 
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A.     It  is  all  the  same  anyway,  that  is  all. 

MR.  FOX:  Q.  You  say  there  was  a  bar  over 
there  where  you  were  working? 

A.     Yes. 

Q.     What  kind  of  a  bar? 

A.  A  bar  about  six  foot  long,  something,  six  or 
seven,  might  be  some  seven,  too. 

Q.     There  were  lots  of  them  around  there? 

A.     Sometimes  there  was  lots  all  right. 

Q.  Well,  on  that  day,  you  had  plenty  of  them, 
did  you? 

A.     I  got  one  the  place  where  I  had  been  working. 

Q.  Were  there  any  others  in  that  stope,  that  you 
saw? 

MR.  McFARLAND:  We  object  to  that  as  not 
proper  cross  examination,  Your  Honor.  We  didn't 
direct  our  questions  to  bars  where  he  was  working, 
and  it  is  not  proper  cross  examination. 

MR.  FOX :    Counsel  brought,  it  out. 

MR.  McFARLAND :    No,  not  that. 

MR.  FOX:  The  inference  that  counsel  seems  to 
draw  by  the  testimony  of  this  witness  is  that  there 
were  no  bars  at  the  place  where  the  plaintiff  was 
working.  It  is  manifestly  proper  to  show  that  in 
the  vicinity  of  where  he  was  working  there  were 
other  bars,  in  view  of  the  fact  that  the  plaintiff  him- 
self testified  that  he  couldn't  find  them. 

MR.  McFARLAND:  That  is  not  proper  cross  ex- 
amination. 

THE  COURT:   The  objection  is  sustained. 

MR.  FOX :  Q.  You  say  that  there  were  two  pieces 
of  rock,  one  on  each  side  of  him? 
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A.     Yes,  maybe  one  feet  high  up,  the  big  slab. 

Q.     Louis  was  between  two  rocks? 

A.     Might  be  a  foot  and  a  half  high  up. 

Q.  And  they  were  laying  up  against  his  shoul- 
der? 

A.     Yes,  sir. 

There  was  nothing  on  his  back  at  all? 

A.  Well,  by  God,  his  head  was  in  the  hole,  each 
side,  between  two  rocks,  you  know.  The  slab  was 
kind  of — he  never  been  here  today;  he  would  have 
been  down  in  the  grave  yard,  you  know. 

Q.     Where  was  the  machine? 

A.     The  machine  was  under  the  slab. 

Q.     Under  the  slab  too? 

A.     Yes. 

MR.  FOX:   That  is  all. 

MR.  McFARLAND:    That  is  all. 

DR.  C.  E.  WORTHINGTON,  produced  as  a  wit- 
ness on  behalf  of  plaintiff,  being  first  duly  sworn, 
testified  as  follows : 
DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     You  may  state  your  name  in  full. 

A.     C.  E.  Worthington. 

Q.     Where  do  you  reside? 

A.     Coeur  d'Alene. 

Q.     How  long  have  you  lived  in  Idaho,  Doctor? 

A.     Since  1888. 

Q.     What  is  your  profession  or  business? 

A.     Physician  and  surgeon. 

Q.  How  long  have  you  been  practicing  your  pro- 
fession ? 
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A.     Since  1876. 

Q.  Are  you  a  graduate  of  any  regularly  charter- 
ed medical  school? 

A.     Yes. 

Q.     Surgical  school? 

A.     Yes. 

Q.     What? 

A.     Of  the  College  of  Physicians  and  Surgeons. 

Q.  Are  you  licensed  to  practice  medicine  and 
surgery  in  the  State  of  Idaho? 

A.     I  am. 

Q.     Have  you  ever  done  any  hospital  work? 

A.     Yes. 

Q.     In  what  hospital? 

A.  Well,  I  worked  in  the  hospital  at  Silver  City, 
Idaho,  and  I  worked  in  the  hospital  at  Mullan,  and 
I  have  my  own  hospital  here,  and  I  have  worked 
in  other  hospitals. 

Q.  Have  you  ever  beeft  physician  and  surgeon 
for  any  corporation  in  the  State  of  Idaho? 

A.     Yes. 

Q.     What  corporation? 

A.  I  was  physician  and  surgeon  for  the  Northern 
Pacific  Railroad. 

MR.  FOX:  I  don't  know  that  that  enters  into 
the  qualification  of  a  physician,  if  Your  Honor  please. 

THE  COURT:    No.     That  is  going  into  details. 

MR.  McFARLAND :   Very  well. 

Q.  I  will  ask  you  if  you  know  the  plaintiff,  Louis 
Anderson? 

A.     Yes,  sir,  I  know  him. 
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Q.  I  will  ask  you  whether  or  not  you  had  occa- 
sion to  make  a  physical  examination  of  his  person. 

A.     I  did. 

Q.     When  and  where  was  that  done? 

A.  It  was  the  first  of  this  week,  probably  Mon- 
day, or  Tuesday. 

Q.     Where  did  you  make  this  examination? 

A.     At  my  office  in  the  hospital. 

Q.  What  did  you  discover  upon  that  examina- 
tion in  the  way  of  injuries,  if  any? 

A.  I  discovered  that  there  was  a  trouble  with 
his  ankle. 

Q.     Just  describe  that  to  the  jury. 

A.  Well,  there  is  extreme  tenderness  of  the  ankle 
when  you  manipulate  the  foot,  and  there  is  a  small 
amount  of  swelling  right  about  there  (indicating), 
and  there  was  considerable  tenderness  of  the  heel. 

Q.  What  would  that  indicate  with  reference  to 
the  character  of  his  ailment  or  injury? 

A.  Well,  it  might  indicate  that  some  of  those 
small  tendons  connecting  the  bones  of  the  foot  there 
had  been — 

MR.  FOX :  Just  a  moment.  It  seems  to  me  that  is 
pure  speculation. 

MR.  McFARLAND:    Q.    What  does  it  indicate? 

A.     Well,  that  is  what  it  indicates. 

Q.  Go  ahead.  You  didn't  finish  your  answer. 
Doctor. 

A.  Well,  it  indicated  that  those  small  ligaments 
there  may  have  been  ruptured. 

Q.     Did  you  examine  his  arm  and  shoulder? 
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A.     I  did. 

Q.     And  what  did  you  discover,  if  anything? 

A.  Well,  there  is  a  good  deal  of  soreness  about 
the  shoulder.  There  is  an  impeded  movement  of  the 
arm,  and  down  his  right  arm  there  is  more  or  less 
anesthesia  or  loss  of  sensation,  and  also  down  his 
forearm,  about  his  fingers,  the  first  three  fingers, 
the  thumb  and  first  two  fingers. 

THE  COURT:   Which  arm? 

A.     It  is  the  right  arm,  I  believe.  Your  Honor. 

MR.  McFARLAND:  Q.  Did  you  manipulate  his 
arms? 

A.     I  did. 

Q.  In  what  manner  did  you  do  that,  so  as  to 
make  your  test? 

A.  I  manipulated  it,  all  the  movements  the  arm 
has,  forwards  and  backwards  and  up  and  down. 

Q.     Did  you  make  any  examination  of  his  back? 

A.     Yes,  I  examined  hi^  back. 

Q.     What  did  you  ascertain  from  that? 

A.  I  think  there  is  a  good  deal  of  tenderness 
about  the  muscles  of  the  back. 

Q.     On  which  side? 

A.     I  think  it  is  on  the  right  side. 

Q.     Did  you  examine  his  head  or  his  ear? 

A.     I  did. 

Q.     What  did  you  discover  there? 

A.  Well,  I  am  not  sure  about  right  at  the  point 
where  I  am  laying  the  hand  on  the  head  whether 
there  is  a  little  depression  of  the  bone  there  or  not. 
There  are  little  irregularities  about  the  bone  some- 
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times,  but  it  occurred  to  me  from  the  examination 
that  there  is  a  slight  depression  there;  and  then 
this  tenderness  on  the  left  side  of  his  face  here  that 
he  complains  of,  and  the  sore  in  his  ear. 

Q.  Did  you  have  any  means  of  testing  whether 
there  was  actually  a  tenderness  in  the  region  of  his 
temple? 

A.  No,  I  had  no  means  of  doing  that  excepting 
just  to  prick  him  with  a  pin  or  a  knife  that  I  used. 

Q.     Well,  did  he  respond  to  this  pricking? 

A.     Yes,  he  did,  to  that. 

Q.  Did  you  use  your  knife  or  a  pin  in  testing  his 
arm  and  shoulders? 

A.     I  did. 

Q.  To  see  whether  there  was  lack  of  feeling 
there? 

A.     Yes,  sir. 

Q.     What  was  the  result? 

A.  On  a  part  of  his  arm  there  seemed  to  be  a 
lack  of  feeling.  He  wouldn't  pay  any  attention  to 
it.  I  had  him  close  his  eyes,  and  I  pricked  him, 
pricked  his  arm  with  the  knife,  and  told  him  to  say 
yes  if  it  hurt  him,  and  up  and  down  his  arm  from 
his  elbow,  and  then  down  along  here  he  didn't  re- 
spond. 

Q.     How  about  his  ear.  Doctor? 

A.  Well,  there  is  nothing  about  his  ear  except  a 
sore  in  his  ear  there,  and  I  thought  at  the  time  that 
I  examined  him  that  there  was  possibly  a  little  hard 
wax  accumulated,  and  I  removed  that,  and  the  ear 
bled  pretty  freely,  and  instead  of  wax  there  was  a 
little  scab. 


vs.  Louis  Anderson  93 

Q.  Assuming  that  he  received  those  injuries  on 
the  eighth  day  of  May  last,  what  have  j^ou  to  say 
with  reference  to  whether  or  not  in  your  opinion 
those  injuries  are  permanent? 

A.  Well,  I  believe  that  they  are,  for  this  reason : 
It  occurs  to  me  that  if  those  injuries  were  not  per- 
manent a  man  after  this  length  of  time  should  be 
well. 

MR.  McFARLAND:    You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  FOX: 

Q.     Doctor,  turning  now  to  the  foot  or  ankle. 

A.     Yes,  sir. 

Q.  The  only  symptom  from  which  you  made  a 
determination  that  something  was  wrong  with  that 
ankle  was  the  fact  that  he  complained  of  pain  when 
you  moved  the  ankle,  is  that  correct? 

A.     Yes. 

Q.  The  only  symptom  that,  you  had  that  there 
was  anything  the  matter  with  his"  shoulder  was  the 
fact  that  he  complained  of  pain  and  loss  of  sensa- 
tion? 

A.     And  loss  of  motion. 

Q.  He  complained  of  loss  of  motion  and  pain  and 
loss  of  sensation? 

A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  referring  now  to  the  de- 
pression which  you  state  is  upon  the  head,  you  are 
not  willing  to  testify  that  that  is  the  result  of  an 
injury,  are  you,  Doctor? 

A.     I  am  not  willing  to  testify  that  that  is  an  ab- 
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normal  condition  in  his  case,  but  it  looks  to  me  like 
it  is;   but  I  wouldn't  say  positively. 

Q.  You  think  it  is  simply  an  abnormal  condition 
of  the  cranium  in  his  case? 

A.  It  has  the  appearance  of  being  a  slight  de- 
pression there,  but  we  find  those  depressions  some- 
times on  normal  persons. 

Q.     Persons  perfectly  normal? 

A.     Yes. 

Q.  If  the  depression  had  been  made  there  by  a 
fall  of  rock  from  a  stope  upon  a  man's  head  suf- 
ficient to  send  him  to  the  ground  you  would  expect 
that  he  would  have  to  have  an  operation? 

A.     Not  necessarily. 

Q.  But  it  would  severely  incapacitate  him,  so 
much  so  that  he  wouldn't  recover  to  the  extent  that 
he  is  recovered  at  the  present  time? 

A.  That  is  a  question,  you  know.  Some  of  them 
it  might  do  that  with,  and  others  it  might  not. 

Q.  Then  if  he  has  recovered  to  the  extent  that 
he  has  recovered  at  the  present  time  you  wouldn't 
lay  any  stress  upon  that  depression  being  serious, 
even  though  it  were  made  by  rock  falling  on  the 
head? 

A.  If  that  depression  was  made  by  rock  falling 
on  the  head  I  would  consider  it  serious. 

Q.  And  there  should  be  other  symptoms,  prob- 
ably paralysis? 

A.  Not  necessarily  paralysis,  but  you  might  have 
the  external  table  of  the  skull  depressed,  and  at  the 
same  time  it  would  either  rupture  or  compress  those 
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veins  inside  of  the  bones  of  the  skull,  in  what  we 
term  the — between  the  two  tables  of  the  skull. 

Q.  I  understand  you  to  say  that  if  a  falling  rock 
had  made  that  depression  it  would  be  a  serious  in- 
jury? 

A.     I  didn't  say  that.    You  misunderstood  me. 

Q.     You  wouldn't  consider  it  a  serious  injury? 

A.  I  don't  think  you  understood  me  to  say  that 
either. 

Q.     I  would  like  to  find  out  what  you  said. 

A.  I  said  if  it  was  from  an  injury  it  would  be 
a  serious  matter,  if  the  depression  there  interfered 
with  the  circulation. 

Q.  It  would  be  so  serious  that  you  v/ould  expect 
to  find  some  symptoms  throughout  the  body  that 
would  indicate  that  there  was  pressure  at  that  point? 

A.  No.  The  external  table  of  the  skull  may  be 
depressed  without  depressing  the  internal  table  at 
all,  and  in  that  case  the  veins  that  are  between  the 
two  tables  of  the  skull  might  be  shut  off  or  injured. 

Q.  In  what  way  then  would  you  consider  that 
that  was  serious? 

A.  And  you  might  have  numbness  of  the  parts, 
of  the  face  there;  you  might  have  headache,  you 
might  have  trouble  with  the  eyes;  and  j^ou  might 
have  trouble  with  the  hearing. 

Q.     Yes.    What  else? 

A.     That  is  all. 

Q.     That  is  all,  is  it? 

A.     As  to  that,  yes. 

Q.  Now,  he  hasn't  any  numbness  of  those  parts, 
has  he? 
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A.  I  think  he  has,  right  alongside  of  the  face 
here. 

Q.     And  you  think  that  might  be  the  result — 

A.     That  might  be  the  result  of  that. 

Q.     He  didn't  complain  to  you  of  any  headache? 

A.  All  the  time;  I  said  he  was  complaining  of 
the  headache  more  or  less  all  the  time. 

Q.  And  of  course  the  only  way  you  have  of  telling 
that  he  has  a  headache  is  by  taking  his  word  for  it? 

A.     You  have  got  to. 

Q.  And  of  course  the  only  v/ay  you  have  of  telling 
whether  it  is  paining  him  here  on  the  side  of  the 
face  is  by  taking  his  word  for  it? 

A.     About  the  pain,  yes. 

Q.     But  that  is  all  you  found? 

A.  I  found  that  and  the  numbness  there.  He 
didn't  respond  when  you  pricked  the  side  of  his  face. 

Q.     You  have  to  take  his  word  for  that  too? 

A.  If  he  shuts  his  eyes  you  can  tell  whether  he 
flinches  or  not. 

Q.  Now,  Doctor,  it  is  his  left  arm  which  you  say 
showed  the  numbness,  or  was  it  his  right  arm? 

A.     His  right  arm. 

Q.  And  the  numbness  was  manifested  in  what 
fingers? 

A.  In  the  thumb  and  the  first  and  second  fingers 
of  the  right  hand,  and  a  part  of  the  third  finger,  I 
think  it  was. 

Q.     Which  part  of  the  third  finger? 

A.     Next  to  the  center. 

Q.     What  nerves  feed  those  fingers? 
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A.     The  radial  and  ulnar  nerves. 

Q.  And  what  portion  of  those  fingers  do  the  ra- 
dial and  ulnar  nerves  serve,  that  is  penetrate? 

A.  They  penetrate  along  through  the  front  part 
and  along  each  side. 

Q.     How  about  the  inside  of  the  hand,  doctor? 

A.  Well,  not  so  much  so,  I  don't  think,  on  the 
inside. 

Q.     What  nerve  is  it  that  runs  into  the  hand? 

A.  The  radial  nerve  affects  those  fingers  more 
particularly,  or  branches  from  the  radial  nerve. 

Q.     On  the  inside  of  the  hand  which  nerve  is  it? 

A.  It  would  be  the  branches  of  the  same  nerve 
there. 

Q.     Branches  of  the  radial  nerve? 

A.     Yes. 

Q.     Would  you  give  us  the  name  of  the  nerve? 

A.     I  can't  give  you  the  names  of  them. 

Q.     You  can't  give  us  the'names? 

A.  No,  I  can't  give  you  the  names  of  them,  be- 
cause I  have  only  designated  them  as  branches  of 
the  radial  nerve. 

Q.  And  you  say  the  ulnar  nerve  also  runs  into 
the  thumb? 

A.     On  that  side  of  the  hand. 

Q.     Runs  into  the  thumb? 

A.  I  didn't  say  that.  You  asked  me  the  question, 
what  nerve  supplies  the  hand,  and  I  said  the  ulnar 
nerve. 

Q.  No,  I  asked  you  what  nerve  supplied  those 
fingers  which  you  say — 
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I  told  you  the  radial  nerve. 


Q.     What  does  the  ulnar  nerve  do,  then? 

A.     It  supplies  those  smaller  fingers  on  that  side. 
Doctor,  did  you  make  any  X-ray  plates? 
No,  not  of  this  case. 
You  haven't  made  any  X-ray  plates? 
No,  I  haven't  made  any  X-ray  plates  at  all. 

MR.  FOX :     I  think  that  is  all,  doctor. 
RE-DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.  Now,  in  manipulating  his  arms,  in  what  way 
do  you  do  that? 

A.  I  put  the  arm  up  over  the  head  this  way  (il- 
lustrating), and  this  way  (illustrating),  and  throw- 
ed  it  back,  and  every  movement  that  could  be  made 
with  the  arm,  we  done  that. 

Q.     Did  you  do  that  with  both  of  his  arms? 

A.     Yes,  sir. 

Q.  What  was  the  difference,  if  anything,  in  the 
movement  or  action  of  his  arms? 

A.  In  his  right  arm  he  could  throw  his  head  this 
way,  and  throw  the  arm  clear  up,  so  that  it  would  be 
against  his  head, — his  left  arm,  I  mean,  and  on  his 
right  arm,  if  I  throwed  it  up  there  would  be  a  space 
there. 

Q.     What  did  that  indicate? 

A.  It  indicated  an  impaired  movement  of  the 
shoulder. 

Q.  Did  I  understand  you  to  say  you  found  his 
ankle  swollen  too? 

A.  There  is  a  little  pufRness  in  the  ankle  there 
at  the  point  I  indicate  with  my  finger. 
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MR.  McFARLAND:     That  is  all 

MR.  FOX :    Where  is  that,  again? 

A.     (Indicating). 

MR.  FOX:    Right  about  there? 

A.     (Indicating). 

MR.  FOX :     That  is  all,  doctor. 

MR.  McFARLAND :    The  plaintiff  rests. 

MR.  FOX:  I  desire  to  make  a  motion,  if  Your 
Honor  please. 

THE  COURT :  Gentlemen  of  the  Jury,  you  may 
retire  for  a  few  moments.  Just  go  to  the  grand  jury 
room. 

(The  jury  thereupon  retired  from  the  court  room.) 

MR.  FOX:  The  defendant.  Federal  Mining  & 
Smelting  Company,  now  moves  this  court  to  grant  a 
non-suit,  and  to  dismiss  the  action,  upon  the  follow- 
ing grounds,  to-wit : 

1.  That  the  plaintiff  has  wholly  failed  to  prove 
that  any  injury  which  he  sustained  and  complained 
of  in  his  complaint  was  the  result  of  any  negligence 
on  the  part  of  defendant,  or  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  said  ac- 
cident and  injuries. 

2.  If  the  plaintiff  in  this  case  sustained  the  inju- 
ries complained  of,  he  sustained  them  by  reason  of 
his  own  negligence  and  carelessness,  and  his  own 
contributory  negligence  and  carelessness. 

3.  If  the  plaintiff  was  injured,  as  alleged,  he  was 
injured  by  reason  and  through  the  risk  of  his  em- 
ployment, the  falling  of  rocks  under  the  conditions 
stated,  which  was  an  obvious  risk  of  his  employment. 
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4.  If  the  plaintiff  was  injured  as  alleged,  he  was 
injured  hy  reason  of  the  negligent  act  of  a  fellow 
servant. 

(Argument  and  citation  and  reading  of  authori- 
ties by  counsel.) 

THE  COURT:  There  seems  to  be  just  about  one 
question  here,  gentlemen,  and  that  is  as  to  whether 
or  not, — as  to  the  particular  emergency  here,  or  con- 
dition,— the  shift  boss  acted  for  the  master,  the  de- 
fendant company.  While  these  rules  (referring  to 
Defendant's  Exhibit  No.  1 )  are  not  very  clear  upon 
that  point,  I  am  rather  inclined  to  take  the  view  that 
such  was  the  intention  of  the  company  in  promulgat- 
ing them.  They  provide  that  it  is  the  duty  of 
all  employes  to  take  sufficient  time  to  make  the  ex- 
amination required  by  these  rules  to  guard  against 
any  dangers  from  the  working  of  the  mine.  ''Each 
man  must  ascertain  by  careful  examination  thereof 
that  the  particular  place  in  which  he  is  emploj^ed  is 
safe."  Now  it  is  true  that  the  plaintiff  in  this  case, 
taking  his  testimony  for  it,  while  he  did  not  read 
these  rules,  and  hence  did  not  know  what  they  con- 
tained, still  he  recognized  that  such  was  the  custom 
and  practice  of  miners  in  that  community,  and  he 
was  proceeding  upon  the  theory  that  such  was  his 
duty;  that  is,  it  was  his  duty  to  make  a  careful  ex- 
amination of  the  particular  place  where  he  was  going 
to  work,  to  see  that  it  was  safe.  Now,  if  found  to  be 
in  an  unsafe  condition,  the  rule  proceeds  to  say: 
''from  any  cause  whatever,  measures  must  be  taken 
to  remove  such  dangers  at  once  and  before  proceed- 
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ing  to  work,  and  if  necessary  the  foreman  or  shift 
boss  must  be  notified."     There  would  seem  to  be  a 
recognition  of  the  authority  of  the  shift  boss  in  mat- 
ters of  this  kind.    Otherwise  there  would  seem  to  be 
no  reason  for  notifying  him.     Suppose    that    this 
plaintiff  had  found,  a  latent  danger  here,  a  crack  in 
the  back  of  the  stope  where  he  was  working,  or  sup- 
pose, having  a  piece  of  steel  which  he  said  was  nec- 
essary, he  had  discovered  that  the  sound  indicated 
that  a  slab  of  this  overhanging  rock  or  roof  was 
loose,  and,  not  being  able  to  satisfy  himself  that  it 
would  be  safe  to  go  on  with  the  work,  he  had  notified 
Mr.  Brown,  the  shift  boss,  of  such  a  condition,  and 
thereupon  Mr.  Brown  examined  it  and  said,  ''That 
is  all  right,  Louis," — or  whatever  he  called  him, — 
"you  go  ahead  and  work;  it  is  safe."    It  seems  to  me 
that  it  would  be  a  very  harsh  view  to  take,  for  us  to 
say  that  this  miner  would  not  have  been  justified  in 
proceeding  under  those  circumstances,  or  that  the 
master  would  not  have  been  responsible  if  the  shift 
boss  had  acted  negligently  in  giving  those  directions. 
The  master  doesn't  say  to  the  miner  here,  "If  you 
find  an  unsafe  condition,  notify  the  superintendent 
or  the  general  manager,  or  the  president  of  the  com- 
pany."   But  it  says  to  him,  "Notify  the  shift  boss," 
apparently  making  him  a  vice-principal  for  the  pur- 
pose of  determining  whether  or  not  the  conditions 
are  safe.    Otherwise,  if  the  shift  boss  were  notified 
and  he  made  some  change  in  the  situation  it  would 
still  be  necessary  for  the    workman    to    determine 
whether  or  not  it  was  safe,  and  he  might  come  into 
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an  open  and  immediate  dispute  with  the  shift  boss, 
and  what  would  be  the  result? 

MR.  FOX :  If  Your  Honor  please,  I  desire  to  add 
the  further  ground,  if  I  might — 

THE  COURT:    Yes. 

MR.  FOX :  —to  the  motion.  And  that  is,  that  it 
is  not  alleged  in  the  complaint  that  the  plaintiff  was 
injured  by  reason  of  any  direction,  any  negligence 
or  otherwise,  or  following  any  direction,  negligent 
or  otherwise,  of  the  defendant  company,  or  of  any 
shift  boss.  The  only  negligence  alleged  is  the  failure 
to  furnish  a  reasonably  safe  place,  the  failure  to 
furnish  him  with  tools  with  which  to  do  the  work, 
and  it  is  not  a  ground  of  negligence  alleged  in  the 
complaint. 

MR.  McFARLAND:  The  complaint  is  very  spe- 
cific in  stating  that  the  defendant  permitted  the 
place  where  he  was  working  to  become  dangerous 
and  unsafe.  But  of  course  I  do  not  have  to  state  all 
of  the  probative  facts.  Now,  for  instance,  here  in 
the  complaint — 

THE  COURT:     One  at  a  time. 

MR.  FOX:  I  had  in  substance  finished.  That 
was  perfectly  all  right.  Go  ahead,  counsel.  I  would 
like  to  have  you,  however,  point  out  to  the  court  the 
particular  paragraph  where  you  allege  that  the  acci- 
dent happened  by  reason  of  a  direction  of  the  shift 
boss. 

THE  COURT:  That  wouldn't  be  necessary,  Mr. 
Fox,  in  the  view  I  take ;  in  other  words,  if  I  am  cor- 
rect in  taking  the  view  that  the  matter  here  consti- 
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tuted  the  shift  boss  a  vice-principal  for  the  purpose 
of  seeing  that  the  mine  was  kept  in  a  reasonably 
safe  condition,  then  this  proof  would  be  admissable 
under  the  general  allegation  that  the  principal,  that 
is,  the  defendant,  acting  through  the  shift  boss  as  its 
representative  for  that  purpose,  had  failed  to  keep 
the  mine  safe. 

MR.  FOX :  Of  coure,  I  think  the  view  which  Your 
Honor  has  taken  is  a  little  bit  limited  on  the  shift 
boss,  on  the  duties  of  the  shift  boss  there.  Now, 
occasions  do  arise,  as  is  well  known,  in  mining,  when 
a  condition  of  affairs  may  exist  which  it  is  not  pos- 
sible for  any  one  man  to  remedy,  and  it  takes  possi- 
bly the  assistance  of  the  timber  men  and  the  blasters, 
and  so  on,  and  under  severe  conditions  it  is  necessary 
to  inform  the  shift  boss.  But  where  a  man  is  mining 
underground,  and  all  he  has  to  do  is  to  perform  the 
ordinary  duties  which  are  imposed  upon  him  as  a 
miner  there,  I  say  that  the*  shifter,  under  the  rule, 
under  the  customs  existing  there,  the  written  rules 
and  the  customs  as  they  exist,  has  no  right  to  inter- 
fere, and  if  he  does  interfere,  he  interferes  not  as 
the  master,  but  as  a  fellow  servant.  That  is  the  dis- 
tinction. 

THE  COURT :  I  may  be  wrong,  Mr.  Fox,  in  the 
construction  that  I  have  placed  upon  this  rule,  but 
it  is  a  rather  harsh  doctrine  anyway  for  which  you 
contend,  to  say  that  a  man  who  is  under  the  control 
and  direction  of  a  shift  boss  is  to  take  the  conse- 
quences of  obedience  to  his  orders,  and  I  am  not  in- 
clined to  give  the  doctrine  place  further  than  is  reas- 
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onably  necessary,  when  in  the  light  of  a  rule  of  this 
kind  it  appears  to  have  been  the  intention  of  the 
master  to  constitute  the  shift  boss  a  vice-principal, 
that  is,  to  invest  him  with  the  authority  to  listen  to 
the  complaints  or  v/arnings  of  workmen  relative  to 
this  particular  subject,  as  to  the  safety  of  the  place 
where  the  miner  happens  to  be  working.  Now,  as  I 
have  already  stated,  if  this  man  had  discovered  a 
crack  in  the  back  there,  or  had  discovered  the  possi- 
bility of  danger,  from  the  sound,  by  using  his  steel, 
and  had  gone  to  Mr.  Brown  and  had  said  to  him,  ''I 
am  afraid  that  isn't  safe;  what  shall  I  do" — now 
suppose  Mr.  Brown  had  gone  there  and  examined  it, 
and  said,  ''I  think  it  is  all  right,  Louis;  go  ahead;  I 
am  confident  there  is  no  danger  here"  — for  a 
court  to  say  that  under  those  circumstances  the 
plaintiff  assumes  the  risk  of  following  the  directions, 
of  his  superior,  one  who  is  apparently  delegated  with 
the  authority,  and  exercises  the  discretion  of,  the 
master,  in  determining  whether  the  place  is  safe, 
seems  to  me  to  be  a  very  harsh  doctrine.  If  the  de- 
fendant had  said  to  this  man,  "If  you  are  not  satis- 
fied with  the  conditions,  report  to  the  superintendent, 
or  report  to  some  other  person"  and  instead  of  doing 
that  he  had  taken  the  word  of  the  shift  boss,  or  a  fel- 
low employe  of  the  mine,  then  I  would  say  that  he 
had  acted  recklessly;  at  least  he  would  have  been 
bound  by  the  rules  to  which  he  assented  when  he 
went  to  work.  The  motion  will  be  denied.  Let  the 
jury  be  brought  in. 

MR.  F'OX :     Your  Honor  will  allow  us  an  excep- 
tion? 
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THE  COURT:     Yes. 

(The  jury  thereupon  returned  into  court.) 
MR.  FOX :  If  Your  Honor  please,  and  Gentlemen 
of  the  Jury,  the  defendant  will  prove  to  you  the  fol- 
lowing state  of  facts  without  any  question  of  a  doubt. 
According  to  the  usual  custom  of  miners  as  they 
went  down  under-ground,  the  plaintiff  in  this  case 
went  to  the  place  assigned  to  him,  as  he  has  already 
told  you,  and  where  he  had  worked  from  time  to  time, 
and  he  set  about  his  labors  and  usual  duties  as  a 
miner.  Contrary  to  what  he  has  testified,  we  will 
show  you  by  witnesses  who  saw  this  ground  that 
there  was  a  large  crack  extending  lengthwise,  if  I 
understand  correctly,  of  the  stope,  and  that  there  was 
a  large  overhanging  boulder  in  about  this  position, 
as  I  indicate.  The  ground  under  which  the  plaintiff 
was  working  was  lower  than  the  opposite  side.  He 
had  a  buzzer  machine,  and  was  drilling  in  under  it 
slightly  at  an  angle.  The  crack  plainly  disclosed 
that  there  was  a  large  slab  there.  He  was  drilling 
when  the  foreman,  Mr.  Brown,  came  along,  and  Mr. 
Brown  told  him  not  to  work  under  there,  but  to  bar 
that  ground  down,  and  the  plaintiff  then  said,  "Why, 
it  is  all  right."  He  said,  ''If  that  rock  comes  down 
it  is  on  the  other  side  and  it  can't  hit  me".  That  is 
the  language  of  the  conversation  in  substance  and 
effect.  We  will  also  show  you  that  the  timber  man 
came  there  and  likewise  observed  that  ground  in  that 
condition  and  the  plaintiff  negligently  working  under 
there,  and  he  too  called  the  plaintiff's  attention  to  it, 
and  said,  ''What  are  you  working  under  that  ground 
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for?  That  is  liable  to  come  down  on  you."  And 
again  the  plaintiff  said,  *'It  can't  hurt  me  if  it  does 
come."  We  will  show  you  that  it  isn't  true  that  the 
shifter  came  in  there  and  told  him  that  he  must  not 
bar  down.  That  this  is  contrary  to  the  rules  and  in- 
structions given  him.  We  will  further  show  you 
that,  contrary  to  his  testimony,  there  were  bars 
there,  that  the  men  who  had  just  finished  those  holes 
there  in  that  rock  were  just  going  out  as  the  oncom- 
ing shift,  on  which  the  plaintiff  was,  was  going  in, 
and  that  this  man  who  was  drilling  there  left  the 
steel,  the  bars,  there.  I  will  show  you  that,  as  proof 
conclusive,  that  the  bar  was  there.  It  couldn't  have 
been  disturbed  or  taken  away  between  the  time  the 
last  shift  went  out  and  the  time  the  new  shift  came 
in. 

When  we  have  shown  you  these  things,  gentlemen 
of  the  jury,  in  connection  with  some  testimony  by  a 
physician  who  made  an  examination  here,  we  think 
we  will  be  entitled  to  a  verdict  at  your  hands.  I  will 
call  Mr.  John  Conlon. 

JOHN  CONLON,  called  as  a  witness  on  behalf  of 
defendant,  being  first  duly  sworn,  testified  as  fol- 
lows: 

DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.  Mr.  Conlon,  will  you  please  give  your  full 
name? 

A.     John  Conlon. 

Q.     Where  do  you  reside? 

A.     Mullan,  Idaho. 
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Q.     What  is  your  business  or  occupation? 

A.     Mining. 

Q.  Are  you  working  for  the  Federal  Mining  & 
Smelting  Company? 

A.     I  have  been  lately. 

Q.     And  at  the  Morning  mine? 

A.     Yes,  sir. 

Q.     Are  you  still  working  there? 

A.     I  am. 

Q.     In  what  capacity  are  you  working? 

A.     Miner. 

Q.  How  long  have  you  been  working  as  a  miner 
in  the  Morning? 

A.  I  have  been  working  there  off  and  on  for  a 
couple  of  years.  ' 

Q.  Were  you  working  there  on  the  8th  of  May, 
the  day  on  which  the  accident  occurred  to  the  plain- 
tiff in  this  case? 

A.     Yes,  sir. 

Q.     Were  you  working  on  the  day  shift? 

A.     I  was  working  on  the  day  shift. 

Q.     Where  were  you  working  on  the  day  shift? 

A.     On  the  eighth  floor  of  the  sixteen  hundred. 

Q.  With  reference  to  the  place  where  the  plaintiff 
was  injured? 

A.     Yes.  I 

Q.     At  the  same  place? 

A.     The  same  place. 

Q.  Are  you  the  miner  who  drilled  the  holes  in 
that  piece  of  rock  that  came  down,  that  was  described 
by  the  plaintiff  here? 
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A.     Yes,  I  drilled  them  holes. 

Q.  Did  you  meet  the  oncoming  shift  as  you  were 
going  out? 

A.     Met  them  at  the  lower  station. 

Q.  That  would  be  down  the  shaft  on  the  sixteen 
hundred  foot  level? 

A.     Sixteen  hundred  foot  level. 

Q.  How  long  was  it  between  the  time  that  you 
left  the  place  where  you  had  been  working  and  the 
time  you  met  these  men  going  in? 

A.  I  should  judge  about  ten  minutes  since  I  left 
the  stope. 

Q.  What  was  the  condition  of  the  place  that  you 
left  it  in  at  the  time  you  came  off  shift  that  night? 

MR.  McFARLAND:  We  object  to  that  as  imma- 
terial. 

THE  COURT:     Overruled. 

A.  It  was  about  the  same  as  it  was  when  I  quit 
my  drill.  I  barred  it  down  the  best  I  could  before  I 
started  to  drill. 

Q.  I  mean  to  say  with  reference  to  the  tools,  what 
tools  were  there? 

A.  The  machine  was  there,  set  up,  a  hammer 
machine,  hammer  drill,  a  pinch  bar,  and  a  pick,  and 
some  steel,  there. 

Q.     What  is  a  pinch  bar? 

A.     What  we  use  to  bar  down  the  roof. 

Q.     How  large  an  instrument  is  that? 

A.     Oh,  about  inch  and  a  quarter  steel. 

Q.     How  long? 

A.     It  runs  from  four  to  eight  feet,  or  nine  feet. 
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Q.  Just  tell  the  jury  whether  or  not  you  had 
made  use  of  that  pinch  bar? 

A.     Yes. 

Q.     On  that  day? 

MR.  McFARLAND :  We  object  to  that  as  imma- 
terial, whether  he  had  made  use  of  it. 

THE  COURT:     Overruled. 

A.  I  barred  it  down  in  the  morning  before  I 
started  to  drill. 

Q.  What  was  the  condition  of  the  ground  at  the 
time  you  left  it? 

A.  Apparently  it  was  safe,  but  there  was  a  big 
slab  there  with  a  crack  in  it  that  I  couldn't  get  down 
with  the  bars.  I  got  other  fellows  to  help  me,  and 
we  got  two  pinch  bars,  but  we  couldn't  get  it  down, 
and  I  thought  it  might  hold  till  we  could  get  through, 
and  I  didn't  get  through  drilling  until  the  other  shift 
came  on. 

Q.  Did  anything  occur  with  reference  to  blasting 
just  as  you  were  going  off  shift?  • 

A.     They  blasted  close  by  there. 

Q.  I  will  ask  you  to  tell  the  jury  whether  or  not 
any  powder  smoke  came  through  the  stope  from  that 
blasting? 

MR.  McFARLAND :  We  object  to  that  as  imma- 
terial. 

THE  COURT:     Overruled. 

A.  Certainly  the  powder  smoke  come  through 
there  when  they  blasted. 

Q.  When  you  left  was  there  powder  smoke  in  the 
stope? 
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A.     Yes. 

Q.  How  large  a  rock  was  this,  how  large  a  piece 
was  this  slab  that  was  sticking  up  there? 

A.  About  four  foot  thick,  I  should  judge,  and 
about  eight  foot  long. 

Q.     Which  way  do  you  mean  long, — lengthwise? 

A.  From  the  foot  to  the  hanging,  across  the  stope, 
from  wall  to  wall.  She  wasn't  broke  as  far  as  the 
hanging  wall  goes;  she  was  fast.  I  thought  that 
would  be  sufficient  to  hold  her. 

Q.     How  big  a  crack  was  there  in  that? 

A.     You  could  put  your  hand  in  the  crack. 

Q.     How  long  was  the  crack? 

A.     She  run  about  five  feet. 

Q.  And  that  was  the  piece  of  rock  in  which  your 
drill  was  sticking,  with  the  machine  up,  was  it? 

A.     Yes,  the  same  one. 

Q.  Now,  what  is  the  duty  of  a  miner,  under  the 
rules  and  customs  in  that  mine,  when  he  goes  into  a 
stope  like  the  one  you  had  been  working  in,  say  the 
next  shift,  and  sees  the  condition  of  the  ground  there, 
what  is  the  duty  of  a  miner  that  is  about  to  do  work 
in  that  place?    What  has  he  got  to  do? 

MR.  McFARLAND:  We  object  to  that,  if  the 
court  please,  for  the  reason  that  there  appear  to  be 
printed  rules  here,  and  the  rules  are  the  best  evi- 
dence of  what  they  require. 

MR.  FOX:  Rules  and  customs,  if  Your  Honor 
please. 

THE  COURT:  Do  you  desire  to  show  that  the 
rule  is  different  from  that  stated  by  the  plaintiif ? 


vs.  Louis  Anderson  111 

MR.  FOX :  No, — his  duty  to  bar  down  and  make 
the  place  safe,  is  the  purpose  of  the  evidence. 

THE  COURT :  He  has  stated  that.  Will  it  be 
necessarj'^  to  take  up  time  in  going  into  it  further? 

MR.  FOX :  Well,  if  it  is  admitted  that  that  is  his 
duty. 

THE  COURT:  The  plaintiff  recognized  that  as 
being  the  rule. 

MR.  FOX :     That  is  all.    You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  Mr.  Conlon,  had  you  been  operating  that  drill, 
the  one  that  the  plaintiff  used  that  evening? 

A.     Yes,  I  used  it  that  day. 

Q.  And  it  stood  where  you  left  it  that  night, 
where  you  got  through  with  the  work? 

A.     It  certainly  should. 

Q.  Did  you  drill  those  two  holes  there  that  were 
already  drilled? 

A.     I  did. 

Q.  And  you  drilled  that  one  that  was  partially 
drilled? 

A.     Yes,  sir. 

Q.  Isn't  it  customary  and  usual  for  shots  to  be 
put  into  these  holes  before  the  next  shift  comes  on? 

A.  No,  sir,  not  in  that  mine.  They  blast  when 
the  night  shift  is  going  out ;  the  eleven  o'clock  shift 
does  the  blasting. 

Q.  You  mean  to  say  that  the  day  shift  drills 
holes  and  leaves  them  until  the  night  shift  goes  off, 
and  then  the  blasters  come  on  and  they  blast  them? 

A.     That  is  exactlv  what  thev  did. 
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Q.  You  say  you  noticed  a  crevice  in  this  slab 
overhead  in  that  place? 

A.     I  did. 

Q.  Why  didn't  you  folks  call  for  the  blasters  to 
blast  this  out? 

A.     I  didn't  think  it  was  necessary. 

Q.     Why? 

A.     Because  I  thought  she  would  hold  up. 

Q.     What  made  you  think  she  would  hold  up? 

A.  I  do  a  lot  of  thinking  and  guessing  in  the 
mine.* 

Q.     You  say  there  was  a  boulder  overhead  there? 

A.     I  did  not. 

Q.     What  did  j^ou  say  about  a  boulder? 

A.     I  didn't  say  anything  about  a  boulder. 

Q.  Was  that  slab  just  over  your  machine,  was  it 
right  over  your  head? 

A.     I  was  drilling  under  it. 

THE  COURT:    Was  it  right  over  your  head? 

A.     Certainly. 

MR.  McFARLAND:  Q.  Did  you  drill  there 
after  noticing  that  crevice  in  there? 

A.     I  did. 

Q.     You  knew  when  you  were  drilling  there — 

A.  I  wasn't  going  to  let  it  come  down  on  me,  be- 
cause I  had  a  stull  there  to  put  under  it  if  it  slack- 
ened any. 

Q.  But  if  it  had  fallen  suddenly  it  would  have 
fallen  on  you? 

A.     Yes. 

MR.  McFARLAND :     That  is  all. 
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RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.     How  far  was  this  blasting  that  occurred  when 
you  were  going  off? 

A.     About  eight  sets. 

Q.     On  the  same  floor? 

A.     Yes,  sir. 

Q.     I  will  ask  you  whether  or  not  blasting  has  a 
tendency  to  loosen  rock  in  the  vicinity? 

A.     Certainly. 

MR.  FOX:     That  is  all. 
RE-CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.     What  do  you  mean  by  eight  sets? 

A.     Five  foot  to  the  set. 

Q,     That  would  be  then  about  forty  feet  away 
that  the  blasting  was  going  on? 

A.     About  that.    I  didn't  count  them. 

Q.     It  wasn't  a  hundred* feet  away? 

A.     No,  I  don't  think  so. 

Q.     You  didn't  see  the  blasting  yourself? 

A.     No,  I  didn't  stay  there. 

Q.     And  you  didn't  see  that  slab  after  you  left 
there  that  evening? 

A.     I  saw  it  the  next  morning,  after  it  was  down. 

Q.     You  don't  know  whether  that  blast  had  any 
effect  on  that  slab,  do  you? 

A.     No,  I  didn't  stay  there. 

MR.  McFARLAND :    That  is  all. 
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RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.  Counsel  asked  you  why  you  didn't  get  the 
blasters  to  blast  down  that  rock.  Just  tell  the  jury 
what  the  fact  is  as  to  whether  or  not  any  blasters  are 
in  the  mine  until  after  twelve  o'clock  at  night. 

A.  The  blasters  don't  come  on  until  eleven  or  half 
past  eleven. 

Q.  And  if  there  is  any  blasting  to  do  in  the  day- 
time, who  does  that? 

A.     The  miners  do  it  themselves. 

Q.  You  mean  the  machine  men  by  miners,  do 
you? 

A.     Yes,  sir. 

MR.  FOX :    That  is  all. 
RE-CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  Did  you  call  the  attention  of  the  shift  boss  to 
that  slab? 

A.     I  did. 

Q.     When  did  you  do  that? 

A.     As  soon  as  I  noticed  it. 

Q.  How  long  had  you  been  working  there  before 
you  noticed  that  crevice? 

A.  As  soon  as  I  went  in  and  looked  at  it,  I  no- 
ticed it. 

Q.     That  was  that  morning? 

A.     Yes. 

Q.  And  you  worked  there  all  that  day  while  that 
crevice  was  there? 

A.  I  didn't  work  there  all  day.  I  didn't  start  to 
drill  there  until  after  one  o'clock. 
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Q.  You  drilled  those  two  holes  and  the  other  one 
partially? 

A.     Yes,  sir. 

Q.     Did  the  shifter  come  in  there  and  examine  it? 

A.  He  didn't  examine  it  at  all.  He  told  me  to 
look  after  it,  and  if  it  wasn't  safe  to  put  a  stull  un- 
der it. 

Q.     He  didn't  come  in  and  look  at  it? 

A.     He  come  and  looked  at  it,  yes. 

Q.     Did  he  tell  you  to  go  ahead  and  work  there? 

A.  He  didn't  tell  me  anything  of  the  kind ;  he  told 
me  to  catch  it  up  if  I  thought  it  wasn't  safe. 

Q.  What  did  he  say  to  you  about  whether  you 
should  continue  to  work  with  that  crevice  there? 

A.  He  told  me  I  was  taking  a  chance,  and  if  it 
wasn't  safe  I  had  better  put  a  stull  under  it. 

MR.  McFARLAND:  That  is  all. 
RE-DIRECT  EXAMINATION  by 
MR.  FOX:  *       . 

Q.     How  long  did  you  bar  down? 

A.     From  eight  o'clock  until  about  half  past  one. 

Q.     And  you  are  eight  hours  on  shift? 

A.     Yes. 

Q.  Isn't  it  a  fact  that  sometimes  the  miners  bar 
down  all  day,  without  drilling  any? 

A.     Yes. 

MR.  FOX :    That  is  all. 

MR.  McFARLAND :    That  is  all. 

MR.  FOX :     Andy  Berg. 

ANDY  BERG,  produced  as  a  witness  on  behalf  of 
defendant,  being  first  duly  sworn,  testified  as  fol- 
lows: 
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DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.     State  your  full  name,  Mr.  Berg. 

A.     Andy  Berg. 

Q.     Where  do  you  live? 

A.     In  Mullan. 

Q.     Where  are  you  working? 

A.     In  the  Morning  mine. 

Q.     You  are  working  in  the  Morning  mine? 

A.     In  the  Morning  mine, 

Q.     What  are  you  doing  in  the  Morning  mine? 

A.     I  am  timbering. 

Q.  How  long  have  you  been  timbering  at  the 
Morning? 

A.     Two  years. 

Q.  Were  you  timbering  there  on  the  8th  day  of 
May,  1915,  last  year,  that  is,  the  day  on  which  the 
accident  to  the  plaintiff  occurred? 

A.     Yes. 

Q.     And  where  were  you  timbering? 

A.     I  was  timbering  on  the  ninth  floor. 

Q.  Did  you  at  any  time  go  by  the  place  where  he 
was  working  before  he  was  hurt,  before  the  slab 
came  down? 

A.     Yes. 

Q.  How  soon  after  you  went  on  shift  did  you  go 
by  there? 

A.  Well,  it  was  a  long  time  ago ;  I  don't  remem- 
ber how  long. 

Q.     Could  you  give  us  any  idea  at  all? 

MR.  McFARLAND:     We  object  to  that,  if  the 
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court  please.    He  says  it  is  a  long  time,  and  he  doesn't 
remember.    It  would  be  just  a  guess. 

MR.  FOX:     Q.     Approximately  how  long? 

MR.  McFARLAND:     The  same  objection. 

THE  COURT:     Overruled. 

A.     Well,  I  think  about  half  past  five,  or  some- 
thing. 

Q.     Half  past  five? 

A.     Yes. 

Q.     When  did  you  go  on  shift? 

A.     Half  past  three. 

Q.     What  did  you  go  by  there  for? 

MR.  McFARLAND :    We  object  to  that  as  imma- 
terial, if  Your  Honor  please. 

THE  COURT:     Overruled. 

A.     I  went  over  there  to  get  some  nails. 

Q.     Were  you  working  on  the  eighth  floor? 

A.     On  the  ninth. 

Q.     On  the  ninth? 

A.     Yes. 

Q.     That  is,  you  were  working  further  over? 

A.     Yes,  sir. 

Q.     Further  west? 

A.     Yes. 

Q.     The  ninth  floor  hadn't  been  cut  through  at 
the  place  where  the  plaintiff  was  working? 

A.     No. 

Q.     He  was  working  on  what  would  be  the  ninth 
floor  when  he  got  the  stuff  out? 

A.     Yes. 

Q.     When  you  went  by  there  what  was  he  doing? 

A.     He  was  drilling. 
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Q.  Which  way  was  he  drilling,  what  ground  was 
he  drilling? 

A.     He  was  drilling  into  the  back. 

Q.     How  high  was  the  back  at  that  place? 

A.     Oh,  about  five  feet  from  the  muck  pile. 

Q.  Did  you  notice  any  slab  or  boulder  hanging 
on  the  wall  in  which  he  was  drilling? 

A.     Yes,  I  noticed  a  big  crack  there. 

Q.     You  say  you  could  see  a  big  crack  there? 

A.     Yes. 

Q.     How  long  was  that  crack? 

A.     Oh,  about  five  or  six  feet. 

Q.     How  wide  was  it? 

A.  About  an  inch  and  a  half,  or  something  like 
that. 

Q.     You  could  stick  your  hand  in  it? 

A.     Yes. 

Q.  How  high  up  from  the  top  of  the  muck  pile 
was  this  crack? 

A.     It  is  hard  to  tell. 

Q.     Could  you  reach  it? 

A.     That  crack? 

Q.     Yes. 

A.     Yes,  you  could  reach  it. 

Q.  That  is,  by  standing  on  the  muck  pile  you 
could  reach  it,  could  you,  with  a  bar? 

A.     Oh  yes. 

Q.  Did  you  have  any  conversation  with  the  plain- 
tiff at  that  time? 

A.  Yes,  I  was  talking  to  him,  to  Louis  Anderson. 
I  said,  ''You  are  standing  in  a  dangerous  place  there ; 
you  had  better  get  away  from  it," 
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Q.     What  did  he  say? 

A.  Oh,  ''I  tried  to  bar  it  down",  he  said,  ''and  I 
couldn't  get  it  down." 

Q.     Did  he  say  anything  else? 

A.  He  says,  ''I  am  too  far  away  from  there,  I 
stay  behind." 

Q.  He  said,  ''I  will  stay  behind;  I  am  too  far 
away  from  it"? 

A.     Yes. 

Q.  I  will  ask  you,  did  he  say  anything  to  you  to 
the  effect  that  if  it  came  down  that  it  couldn't  catch 
him? 

MR.  McFARLAND :  We  object  to  that  as  leading 
and  suggestive,  if  Your  Honor  please. 

THE  COURT :     Sustained. 

Q.     What  did  you  do  then? 

A.     Went  to  where  I  was  working. 

Q.  Did  you  go  back  to  the  place  where  he  v/as 
after  the  slab  had  fallen?    - 

A.     Yes. 

Q.  Just  tell  the  jury  whether  or  not  it  was  the 
slab  about  which  you  have  been  talking  that  came 
down  and  struck  him? 

A.  Yes,  it  was  the  slab  that  was  over  the  muck 
pile  there  that  fall  down  on  him. 

Q.  Is  that  the  slab  that  you  had  been  talking  to 
him  about? 

A.     Yes,  that  is  the  slab. 

Q.  How  soon  after  you  talked  to  him  about  this 
slab  did  it  fall? 

A.     About  five  or  ten  minutes. 
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Q.  Where  was  the  machine  after  the  rock  had 
fallen? 

A.  Under  the  slab,  I  suppose.  I  didn't  see  the 
machine. 

Q.     Was  that  still  standing  up? 

A.     No. 

MR.  FOX:    You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.     How  long  was  this  slab  that  you  saw  up  there? 

A.     Well,  it  was  about  five  or  six  feet. 

Q.     How  wide  was  it? 

A.     The  crack,  you  mean? 

Q.     No, — the  slab. 

A.     Which  way  you  mean, — across  the  top? 

Q.  Across  the  stope.  You  said  it  was  five  feet 
long.    How  wide  was  it? 

THE  COURT:  Do  you  mean  the  crack  was  five 
feet  long,  or  the  slab? 

A.     The  crack  was  five  or  six  feet  long. 

MR.  McFARLAND:  Q.  How  long  was  the  slab 
that  fell  down? 

THE  COURT :  This  witness  may  not  understand 
what  you  mean  by  slab.  It  is  possible  that  there 
wasn't  any  slab  up  there  until  the  crack  proceeded 
all  the  way  around  it. 

MR.  McFARLAND:  Q.  Do  you  know  what  a 
slab  is,  a  slab  of  rock? 

A.     Yes,  I  know  what  it  is. 

Q.  You  saw  that  rock  after  it  fell  down,  didn't 
you? 
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A.     Yes. 

Q.     It  was  one  big  slab? 

A.     Yes. 

Q.     How  long  was  that? 

A.     Oh,  it  was  five  or  six  feet. 

Q.     And  how  wide  was  it  across? 

A.  Oh,  I  don't  know  how  wide  it  was.  I  think 
it  was  about  three  or  four  feet. 

Q.     Do  you  know  how  thick  it  was? 

A.     It  was  around  three  feet  thick,  I  think. 

Q.     You  say  you  saw  a  crack  in  that  slab? 

A.     Yes. 

Q.     Which  way  did  that  crack  run? 

A.     Well,  the  crack  was  facing  the  east. 

Q.  Did  the  crack  run  across  this  slab,  through 
the  slab? 

THE  COURT:     The  crack  in  the  slab,  you  say? 

MR.  McFARLAND :  I  am  asking  him  that  to  see. 
Your  Honor. 

A.     The  crack  was  in  the  back,  you  see. 

MR.  McFARLAND:  Q.  What  were  you  doing 
when  you  went  there  to  where  Louis  Anderson  was 
working? 

A.     I  went  over  there  to  get  some  nails. 

Q.     Did  he  have  any  nails? 

A.     No,  the  nails  was  over  the  timber  there. 

How  far  was  that  from  where  his  machine 
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The  nails  was? 

Yes. 

Oh,  that  was  about  twentj^-five  feet. 
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Q.  Do  you  know  how  long  Anderson  had 
been  running  his  machine  before  you  went  there? 

A.     No,  I  don't  know. 

Q.  You  don't  know  whether  he  had  just  started 
it  up,  do  you? 

A.  No,  I  don't  know  when  he  started,  but  he  was 
drilling  when  I  passed  through  there. 

Q.     He  was  drilling  when  you  passed  there? 

A.     Yes,  sir. 

Q.     Did  he  stop  drilling  to  talk  to  you? 

A.     Yes. 

Q.     He  stopped  the  drill,  did  he? 

A.     Yes. 

Q.  And  then  about  ten  minutes  afterwards  you 
heard  this  slab  fall,  didn't  you? 

A.     No,  I  didn't  hear  it  fall. 

Q.  You  learned  that  it  fell?  About  ten  minutes 
after  that,  you  found  that  the  slab  fell? 

A.  Yes.  The  shift  boss  was  hollering  to  me,  said 
a  man  was  buried  up  in  the  muck. 

Q.  Was  there  anyone  there  when  you  were  talk- 
ing to  Louis  Anderson? 

A.     No. 

Q.     Was  there  anyone  in  sight? 

A.     No. 

Q.  Was  this  slab  just  right  straight  up  above  him 
and  above  the  machine? 

A.     It  was  up  above  the  machine. 

Q.     Right  straight  up  above  the  machine? 

A.     Yes,  sir. 

Q.  And  he  stood  alongside  of  the  machine,  did 
he? 
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A.     Yes. 

Q.  How  wide  did  you  say  this  crevice  or  crack 
was? 

A.     About  an  inch  and  a  half. 

Q.     About  an  inch  and  a  half? 

A.     Yes. 

Q.  Did  he  tell  you  that  he  had  been  trying  to 
bar  that  down? 

A.     Yes. 

Q.  Did  you  see  any  bars  around  there  at  that 
time? 

A.     No,  I  didn't  look  for  any  bars. 

Q.     Did  you  see  any  there? 

A.     No,  I  didn't  see  any  bars. 

MR.  McFARLAND :    That  is  all. 

MR.  FOX:    That  is  all. 

JOHN  C.  BROWN,  produced  as  a  witness  on  be- 
half of  defendant,  being  first  duly  sworn,  testified 
as  follows: 

DIRECT  EXAMINATION  by  '     • 
MR.  FOX: 

Q.     What  is  your  name,  Mr.  Brown? 

A.     John  C.  Brown. 

Q.     Where  do  you  reside? 

A.     Mullan,  Idaho. 

Q.     What  is  your  business  or  occupation? 

A.     Miner  or  shift  boss. 

Q.  Are  you  now  working  for  the  Morning  mine, 
at  the  Morning  mine,  for  the  Federal? 

A.     Yes,  sir. 

Q.  How  long  have  you  worked  there  as  a  shift 
boss? 
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A.     About  three  years  and  a  half. 

Q.  Were  you  working  there  on  the  shift  on  the 
eighth  day  of  May,  on  which  the  plaintiff  was  in- 
jured? 

A.     Yes,  sir. 

Q.     What  was  you  doing  then, — shifting? 

A.     Shifting. 

Q.  What  shift  did  you  have, — the  afternoon  shift 
or  the  morning? 

A.     The  afternoon. 

Q.  What  time  did  you  go  underground  with  the 
shift? 

A.     We  started  in  at  half  past  three. 

Q.     How  many  men  have  you  under  you? 

A.     Oh,  thirty-five  or  forty. 

Q.     You  had  the  sixteen  hundred  level,  did  you? 

A.     Yes,  sir. 

Q.     Any  other  level? 

A.     Eighteen. 

Q.     Eighteen  and  sixteen? 

A.     Yes. 

Q.     How  far  are  those  two  levels  apart? 

A.     Two  hundred  feet. 

Q.  And  the  stoping  occurs  between  the  two  levels, 
for  instance,  from  the  eighteen  hundred  to  the  six- 
teen hundred  there  are  a  great  number  of  stopes, 
floors.    How  many  floors  between  the  levels? 

A.     Twenty-two. 

Q.  And  then  from  sixteen  to  the  fourteen  hund- 
red is  two  hundred  floors,  or  twenty-two  floors,  in 
which  stoping  goes  on? 
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A.     Yes,  sir. 

Q.  And  your  men  on  the  sixteen  hundred  were 
working  on  the  seventh  and  eighth  floors,  is  that 
correct? 

A.  At  that  particular  place,  seventh,  eighth  and 
ninth. 

Q.  At  the  place  the  plaintiff  was  injured  the 
ninth  floor  hadn't  been  cut  yet? 

A.     No. 

Q.  He  was  working  on  the  eighth  floor,  on  what 
is  known  as  the  second  cut,  is  that  correct? 

A.     Yes,  sir. 

Q.  How  high  was  the  muck  pile  at  that  place,  as 
near  as  j^ou  can  remember? 

A.     Probably  eight  feet. 

Q.  How  far  was  it  from  the  top  of  the  muck  pile 
to  the  back  or  roof? 

A.     About  five  feet. 

Q.  Just  how  soon  after  you  went  on  shift  did  you 
go  to  the  place,  where  the  plaintiff  was  working? 

A.     About  an  hour  and  three-quarters. 

Q.     After  he  started  to  work? 

A.     Yes,  sir. 

Q.     What  were  you  doing  in  the  meantime? 

A.     Going  through  the  other  level. 

Q.  How  far  are  these  men  that  are  working  for 
you  apart? 

A.     Oh,  that  varies. 

Q.     Well,  on  this  particular  shift. 

A.     They  are  scattered  all  over  both  levels. 

Q.     And  in  order  to  get  to  them  you  go  down  the 
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shaft  say  from  sixten  to  the  eighteen,  if  you  want 
to  get  to  the  men  on  the  eighteen  you  take  the  cage 
down,  and  go  down  in  to  the  eighteen,  and  then  walk 
up  to  the  floors  where  the  men  are? 

A.     Yes,  sir. 

Q.  In  other  words,  you  can't  be  there  all  the  time 
to  supervise  all  the  work? 

MR.  McFARLAND:  We  object  to  that  as  lead- 
ing and  suggestive,  if  the  court  please. 

MR.  FOX :  Q.  Just  state  what  the  fact  is  Mr. 
Brown,  as  to  whether  or  not  it  is  possible  for  you  to 
be  at  the  different  places  where  the  men  are  at  work 
under  you  to  supervise  and  direct  the  work  contin- 
uously? 

MR.  McFARLAND :  We  object  to  that,  if  Your 
Honor  please,  because  it  stands  to  reason  that  he 
can't  be  in  more  than  one  place  at  one  time. 

THE  COURT:  Let  him  answer.  The  answer 
wont  hurt  you  any. 

WITNESS:     Read  the  question  then. 

THE  COURT :  Oh,  you  can't  be  in  several  places 
at  the  same  time? 

A.     No. 

MR.  FOX:  Q.  How  often  do  you  make  the 
rounds  on  your  shift? 

A.     Two  and  three  times  a  shift. 

Q.  Now,  when  you  went  to  the  place  where  the 
plaintiff  was  working,  what,  if  anything,  did  you 
observe? 

A.  I  observed  bad  ground  over  where  he  was 
working. 
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Q.  Just  describe  that  ground  a  little  bit  more  in 
detail  to  the  jury. 

A.  There  was  a  crack  in  the  back  of  the  stope 
where  he  was  working. 

Q.  How  high  above  the  place  where  he  was  work- 
ing? 

A.     Probably  six  or  seven  feet. 

Q.     And  how  long  was  this  crack? 

A.     Four  or  five  feet  long. 

Q.  Just  in  your  own  way  describe  the  position  of 
that  crack  with  reference  to  the  walls  or  the  back, 
the  contour  of  the  crack. 

A.  One  side  of  the  stope  was  considerably  higher 
than  the  other,  that  is,  the  foot  wall  side  was  blasted 
out  higher  than  the  hanging  wall,  and  this  slab  run 
from  the  hanging  wall  up  like  that  (indicating), 
and  there  was  a  crack  coming  in  over  it.  It  was 
very  thin  on  this  edge,  but  it  run  back  and  got  thick- 
er at  the  back  end. 

Q.  And  where  was  the  plaintiff  working  with  ref- 
erence to  this  slab? 

A.  He  was  standing  down  under  here,  next  to 
the  wall. 

THE  COURT :    Next  to  the  foot  wall,  you  mean? 

A.     Next  to  the  hanging  wall. 

MR.  FOX :    Q.    Which  way  was  he  drilling? 

A.  He  had  his  machine  pointed  up  into  the  back 
end  of  the  slab. 

Q.  What,  if  anything,  did  you  tell  him,  or  what, 
if  any,  conversation  did  you  have  with  him  at  that 
time? 
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A.  I  says,  ''What  are  you  doing  under  there"? 
He  says,  *'I  am  drilling".  I  says,  'That  is  bad 
ground  over  you."  He  says,  "Well,  I  tried  to  get  it 
down  but  I  couldn't."  I  says,  "Well,  that  don't  look 
good  to  work  under." 

Q.     What  did  he  say? 

A.  I  told  him  that  that  didn't  look  good  to  work 
under,  and  he  says,  "I  am  away  back  next  to  the 
wall,  out  of  the  road,  if  it  does  come  down."  I  saj^s, 
"Well,  it  don't  look  good  to  me,"  and  he  says,  "Well, 
if  it  falls  it  wont  touch  me  anyway."    So  I  passed  on. 

Q.     How  long  had  he  been  working  for  you? 

A.     I  think  he  had  worked  about  a  year. 

Q.  And  how  long  had  he  been  working  in  that 
particular  stope  there? 

A.     He  worked  there  three  or  four  months. 

Q.  Now  just  tell  the  jury  as  to  whether  or  not 
you  considered  him  a  good  miner? 

MR.  McFARLAND:  We  object  to  that  as  imma- 
terial. 

THE  COURT:    Overruled. 

A.     I  did. 

MR.  FOX :  Q.  Just  tell  the  jury  what  the  fact  is 
as  to  whether  or  not  the  shifter  must  rely  upon  the 
judgment  of  the  men  who  are  working  under  ground 
as  to  whether  or  not  it  is  safe. 

MR.  McFARLAND:  If  Your  Honor  please,  we 
object  to  that  as  incompetent,  irrelevant,  and  imma- 
terial, and  calling  for  the  opinion  and  conclusion  of 
the  witness,  and  usurping  the  functions  of  the  jury 
and  the  court. 
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MR.  FOX :  He  is  an  expert  miner,  if  Your  Honor 
please. 

THE  COURT :  I  think  I  shall  sustain  the  objec- 
tion to  the  question  in  this  form.  It  is  possible  that 
what  you  are  seeking  to  elicit  is  material  and  perti- 
nent, but  the  question,  as  you  ask  it  at  least,  is  ob- 
jectionable. 

MR.  FOX:  Q.  When  you  went  by  there,  Mr. 
Brown,  and  had  this  conversation  with  the  plaintiff, 
and  the  plaintiff  told  you  that  in  his  judgment  it  was 
safe,  or  words  to  that  effect,  and  you  knew  he  was 
an  experienced  miner,  just  tell  the  jury  what  the 
fact  is  as  to  whether  or  not  you  relied  upon  his  judg- 
ment in  reference  to  the  condition  and  character  of 
the  rock? 

MR.  McFARLAND :  We  object  to  that  for  the 
same  reasons  contained  in  our  last  objection,  and  for 
the  further  reason  that  this  witness  has  testified 
that  notwithstanding  that  the  plaintiff  said  that  he 
was  too  far  back  or  could  get  out  of  the  way,  he  told 
him,  ''Well,  it  doesn't  look  good  to  me,"  manifesting 
and  showing,  in  other  words,  that  he,  the  witness, 
knew  that  that  was  dangerous  ground.  He  just 
stated  to  the  plaintiff  that  it  was,  and  then  after  they 
had  this  talk  the  last  word  he  said  to  the  plaintiff 
was,  **It  doesn't  look  good  to  me".  And  then  this 
question  tends  to  elicit  a  contradictory  answer. 

MR.  FOX :  Not  at  all.  Not  at  all.  If  Your  Honor 
please,  the  question  is  right  here:  Here  is  a  miner 
who  has  been  working  for  an  hour  or  so  under- 
ground, and  the  shift  boss  comes  along  and  says, 


130  Federal  Mining  &  Smelting  Co. 

'This  isn't  good  ground,"  and  the  miner  says,  after 
working  here  for  an  hour  and  a  half,  "It  is  all  right 
as  far  as  I  can  see,  and  if  it  does  come  it  wont  hurt 
me",  and  the  shifter  has  a  right  to  rely  upon  a  man 
of  experience. 

THE  COURT:  Well,  you  can  argue  that  to  the 
jury.  It  is  unnecessary  to  ask  the  question  of  the 
witness. 

MR.  FOX :    Very  well. 

Q.  Now,  Mr.  Brown,  what  is  the  fact  as  to 
whether  or  not  bars  are  furnished  to  the  miners  for 
the  purpose  of  barring  down  ground? 

A.     Yes,  sir. 

MR.  McFARLAND :  Wait  a  minute.  If  the  court 
please,  I  object  to  that  unless  it  can  be  shown  that 
on  this  particular  occasion, — Your  Honor  can  see — 

THE  COURT :     Just  make  your  objection. 

MR.  McFARLAND:  I  object  that  it  is  incompe- 
tent, irrelevant  and  immaterial. 

MR.  FOX:  Q.  Upon  this  day  were  bars  furn- 
ished to  the  miners  on  the  sixteen  hundred  foot  level, 
and  on  the  sixth  floor? 

THE  COURT:  If  he  knows.  If  you  know  you 
may  answer,  and  if  not,  say  so. 

A.     Yes,  sir. 

Q.  What  did  these  bars  consist  of,  what  kind  of 
bars  were  they? 

A.  Made  out  of  inch  and  a  quarter  or  inch  and 
an  eighth  steel. 

Q.     How  long  are  they? 

A.  They  vary  in  length  from  four  to  eight  or 
nine  feet  long. 
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Q.  I  will  ask  you,  Mr.  Brown,  did  you  or  did  you 
not  observe  any  bars  at  the  place  where  the  plaintiff 
was  working  on  that  day? 

A.     I  did. 

Q.  What  was  there  in  the  nature  of  a  bar  or 
bars? 

A.  Well,  there  was  a  pinch  bar  about  seven  feet 
in  length  on  the  muck  pile  when  I  passed  over. 

Q.  Did  you  go  back  to  the  place  where  the  plain- 
tiff was  injured  after  that? 

A.     After  the  accident? 

Q.     Yes. 

A.     Yes,  sir. 

Q.  How  soon  after  this  conversation  that  you  had 
with  him  did  the  accident  occur? 

A.     About  ten  minutes,  probably. 

Q.  I  will  ask  you  to  tell  the  jury,  Mr.  Brown, 
whether  or  not  you  had  any  conversation  or  in  the 
conversation  which  you  had  stated  to  the  plaintiff' 
that  he  shouldn't  be  doing  what  h-e  was  doing,  but 
should  go  to  work  and  drill  in  that  rock,  that  is,  that 
he  should  stop  trying  to  make  the  place  safe, — did 
you  have  any  such  conversation  with  him? 

A     No,  sir. 

Q.  Did  you  hear  the  vile  language  that  the  plain- 
tiff used  upon  the  stand,  that  he  laid  to  you? 

A.     Yes. 

Q.     Did  you  use  that  language  towards  him? 

A     No,  sir. 

Q.  When  you  first  went  into  the  place  where  the 
plaintiff  was  working,  I  will  ask  you  to  tell  the  jury 
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whether  or  not  the  plaintiff  was  engaged  in  drilling 
or  engaged  in  making  the  place  safe,  or  testing  the 
place? 

A.     He  was  drilling. 

Q.  Could  you  tell  the  jury  how  far  he  had  drilled 
into  the  hole,  do  you  recall  that? 

A     No,  sir. 

Q.  In  what  position  was  he, — standing  or  sit- 
ting? 

A.     Standing. 

Q.  Just  tell  the  jury  what  the  fact  is  as  to  wheth- 
er or  not  timber  is  furnished  in  the  stopes  to  put 
in  sprags? 

MR.  McFARLAND :  We  object  to  that  as  imma- 
terial and  not  pertinent  to  any  of  the  issues  in  the 
case. 

THE  COURT:    Sustained. 

MR.  FOX:    I  think  you  may  inquire. 
CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  How  long  after  you  had  this  conversation  with 
the  plaintiff  before  this  slab  fell? 

A.     In  the  neighborhood  of  ten  minutes. 

Q.     You  hadn't  any  more  than  left  him,  had  you? 

A.     I  had  gone  a  hundred  feet  or  a  little  better. 

0.     Now,  you  saw  that  crevice  plainly,  did  you? 

A.     Yes,  sir. 

Q.     And  it  was  a  dangerous  place,  wasn't  it? 

A.     It  looked  dangerous. 

Q.     You  considered  it  dangerous? 

A.     I  did  at  sight,  yes. 
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Q.     You  had  been  a  miner  ^yourself,  hadn't  you? 

A.     Yes,  sir. 

Q.  You  had  been  a  miner  how  long  up  to  that 
time? 

A.     About  twenty-six  years. 

Q.  And  any  one  could  have  seen  that  crevice  as 
well  as  you  could? 

A.     Yes,  sir. 

Q.     And  you  told  him  it  didn't  look  good  to  you? 

A.     Yes,  sir. 

Q.     You  told  him  that  several  times. 

A.     Twice. 

Q.  He  told  you  that  he  was  too  far  back  to  get 
hurt,  did  he? 

A.  He  told  me  he  had  tried  to  bar  it  down,  and 
anyway  he  was  too  far  back,  out  of  the  road. 

Q.  But  he  was  right  under  the  slab  all  that  time, 
wasn't  he? 

A.     Not  directly  under.  * 

Q.  He  had  to  keep  hold  of  this  machine  while  he 
was  operating  it? 

A.     Yes,  sir. 

Q.  And  the  machine  was  right  under  the  slab, 
wasn't  it? 

A.     Under  the  back  part  of  it. 

Q.  When  the  slab  fell  it  fell  on  the  machine  and 
buried  the  machine,  didn't  it? 

A.     Yes,  sir. 

Q.  Didn't  it  occur  to  you  there,  Mr.  Brown,  that 
if  that  slab  fell  it  must  necessarily  fall  upon  the 
plaintiff? 
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A.     Yes,  sir. 

Q.  Why  didn't  you  take  some  precaution  to  prop 
up  that  slab  or  crib  it  up,  to  make  that  place  safe? 

A.  Because  he  told  me  he  had  examined  it  and 
was  satisfied  that  it  was  safe. 

Q.  But  you  knew  as  well  as  he  did  that  it  wasn't 
safe,  didn't  you? 

A.  I  would  probably  have  known  if  I  had  took 
the  time  to  examine  it  that  he  did. 

0.  Wasn't  it  part  of  your  duties  to  protect  the 
w^orkmen  against  such  dangers  as  that? 

A.     To  make  them  protect  themselves. 

Q.  You  didn't  order  any  one  to  put  a  stull  under 
that  slab,  did  you? 

A     No,  sir. 

Q.     Or  to  crib  it  up  in  any  way? 

A.     No,  sir. 

Q.  And  you  didn't  suggest  to  him  to  put  a  stull 
under  it,  did  you? 

A.     No,  sir. 

Q.     Or  to  crib  it  up? 

A.     No,  sir. 

Q.  You  say  you  know  that  bars  were  furnished 
to  the  men  that  afternoon? 

A.     Yes,  sir. 

Q.     How  do  you  know? 

A.  Because  he  told  me  he  had  been  barring  dowm, 
and  I  noticed  the  bar  laying  there. 

Q.  Didn't  he  tell  }/ou  that  he  was  trying  to  bar 
dov/n  with  the  drill? 

A.     No,  sir. 
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Q.  And  didn't  he  tell  you  that  he  couldn't  find 
any  bar? 

A.     No,  sir. 

Q.  And  wasn't  he  feeling  that  back  or  roof  with 
his  hand  when  you  came  in  there? 

A.     No,  sir. 

Q.  You  say  you  didn't  use  that  language  that  he 
attributes  to  you? 

A.     No,  sir. 

Q.  Isn't  it  a  fact  that  you  commonly,  oftentimes 
use  just  such  language  as  that  to  men? 

A.     No,  sir. 

Q.  How  did  you  get  this  rock  off  of  him  after 
this  accident  occurred? 

A.     The  men  helped  me. 

Q.     Did  you  use  any  tools  or  instruments? 

A.     No,  sir. 

Q.     Didn't  you  use  any  bars? 

A.     No,  sir. 

Q.  Didn't  it  become  necessary  to  put  bars  under 
that  rock  to  lift  it  up? 

A.     No,  sir. 

Q.     How  did  you  get  it  off  of  him? 

A.  The  rock  that  was  on  him  we  rolled  off  with 
our  hands. 

Q.  How  about  the  smaller  particles  of  rock  that 
was  on  him? 

A.     We  rolled  those  off  by  hand. 

Q.  You  know  this  man  Tom  who  testified  for 
the  plaintiff  today,  don't  you? 

A.     Yes. 
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Q.  Didn't  you  see  him  looking  for  a  bar  around 
there  ? 

A.     No,  sir. 

Q.  Who  provides  these  different  crews  with  bars? 
Who  does  that? 

A.     They  have  a  nipper. 

Q.  When  does  he  distribute  these  instruments, 
the  drills  and  bars,  and  things  for  the  men  to  work 
with? 

A.     They  are  distributed  every  day. 

Q.  Isn't  it  a  fact  that  when  a  shift  goes  off  of 
work  the  nipper  gathers  up  the  tools  and  takes  them 
to  the  blacksmith  shop  and  has  them  sharpened,  and 
then  is  supposed  to  return  them,  or  others  in  their 
place? 

A.     The  dull  ones,  yes. 

Q.  You  don't  know  whether  the  nipper  had  done 
this  in  this  case,  at  this  particular  time,  or  not,  do 
you? 

A.     No,  sir. 

Q.  How  long  did  you  say  he  had  been  at  work 
before  you  went  to  him  and  had  this  conversation? 

A.  Between  an  hour  and  a  half  and  an  hour  and 
three  quarters. 

Q.  How  do  you  know  that?  How  do  you  fix  the 
time? 

A.     The  time  he  was  supposed  to  get  to  work. 

Q.     You  are  just  guessing  at  it,  are  you  not? 

A.     Yes,  sir. 

Q.     From  the  time  he  was  supposed  to  go  on  duty? 

A.     Yes,  sir. 
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Q.  But  you  don't  know  how  much  time  he  spent 
in  looking  up  tools,  do  you? 

A.     No,  sir. 

Q.  You  don't  know  how  much  time  he  spent  in 
examining  that  back  or  roof,  do  you? 

A.     No,  sir. 

MR.  McFARLAND:  That  is  all. 
RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.  You  mean  from  the  time  he  went  down  to  his 
level  to  the  time  you  came  to  his  place  of  work  con- 
sumed an  hour  and  a  half,  is  that  it? 

A.     Yes,  sir. 

Q.  Counsel  asked  you  whether  you  put  up  any 
stull  or  directed  him  to  put  up  any  stull,  and  you  said 
no.  Why  did  you  not  direct  him  to  put  up  a  stull 
there? 

MR.  McFARLAND:  We  object  to  that,  if  Your 
Honor  please,  as  irrelevant,  ^incompetent  and  imma- 
terial, and  calling  for  the  opinion  and  conclusion  and 
state  of  mind  of  this  witness. 

THE  COURT:    Overruled. 

MR.  FOX :  Q.  Why  didn't  you  put  a  stull  there, 
or  direct  him  to  put  a  stull  there? 

A.     He  satisfied  me  that  it  was  safe. 

MR.  FOX :    That  is  all. 
RE-CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  So  he  satisfied  you  finally  that  it  was  safe, 
did  he? 

A.     Yes,  after  telling  me  that — 


138  Federal  Mining  &  Smelting  Co. 

Q.     Why  did  you  say  to  him  as  your  last  parting 
words  that  it  didn't  look  good  to  you? 

A.     Because  it  didn't  look  good. 

Q.     And  it  did  not  look  good,  did  it,  any  time? 

A.     No,  sir. 

Q.     Now,  when  you  were  there  having  this  talk 
with  Louis,  did  you  see  Andy  Berg? 

A.     No,  sir. 

Q.     He  wasn't  there? 

A.     No,  sir. 

Q.     He  wasn't  in  sight,  was  he? 

A.     No,  sir. 

MR.  McFARLAND :    That  is  all. 
RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.     Mr.  Brown,  something  has  been  said  in  refer- 
ence to  a  nipper.    What  are  the  nipper's  duties? 

A.     To  pick  up  the  dull  steel  and  picks  and  bars 
and  take  them  out. 

Q.     When  are  the  bars  brought  into  the  stopes? 

A.     They  come  back  when  the  shift  comes  on. 

Q.     When  are  the  bars  taken  out?    Under  what 
circumstances  are  the  bars  taken  out? 

A.     Only  when  they  are  dull  or  broken. 

Q.     And  there  is  a  nipper  on  each  shift,  is  there? 

A.     Yes,  sir. 

MR.  FOX:   That  is  all. 

MR.  McFARLAND:   That  is  all. 

MR.  FOX :    Mr.  Conlon  will  take  the  stand  again 
just  for  a  moment. 

JOHN  CONLON,  a  witness  heretofore  duly  sworn 
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on  behalf  of  defendant,  upon  being  recalled,  testified 

as  follows: 

DIRECT  EXAMINATION  by 

MR.  FOX: 

Q.  Mr.  Conlon,  after  the  accident  to  the  plaintiff 
did  you  go  back  to  work  in  the  same  place? 

A.     The  following  day  I  did. 

Q.     That  would  be  the  next  morning  shift? 

A.     The  next  morning. 

Q.  What  was  the  condition  of  the  place  at  the 
time  you  went  on  shift  again? 

MR.  McFARLAND:  We  object  to  that  as  irrele- 
vant, incompetent  and  immaterial,  and  too  remote. 
There  might  have  been  all  kinds  of  changes  made. 

THE  COURT:    Read  the  question. 

(Last  question  read.) 

THE  COURT :   Sustained. 

MR.  FOX :  Did  you  at  that  time  find  a  bar  which 
you  had  used  on  the  day  b"efore? 

MR.  McFARLAND:  I  object  to  that,  if  the  Court 
please,  as  irrelevant,  immaterial  and  incompetent, 
for  the  reason  that  the  bar  might  have  been  taken 
away  and  taken  back  there. 

MR.  FOX :  I  think  under  the  conditions  it  couldn't 
have  been,  counsel,  if  you  will  allow  the  question. 

THE  COURT :  I  can't  see  why  it  couldn't  have 
been,  Mr.  Fox. 

MR.  FOX :  There  is  a  very  good  reason,  if  Your 
Honor  please.  The  bar  was  buried  under  this  stuff 
that  came  down. 

THE  COURT:   You  haven't  shown  that. 
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MR.  FOX :   I  desire  to  show  it  by  this  witness. 

Q.  Where  was  this  bar  that  you  had  used  the 
day  previous? 

A.     The  following  morning  when  I  went  to  work? 

Q.     Yes. 

A.     It  was  under  that  boulder  that  came  down. 

Q.     What  was  the  condition  of  it  at  that  time? 

MR.  McFARLAND :  We  object  to  that  as  imma- 
terial. 

THE  COURT:    Overruled. 

A.     The  bar  was  doubled  up. 

MR.  FOX:   You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  Now,  were  you  there  when  they  took  this  rock 
off  of  the  plaintiff? 

A.     No,  sir. 

Q.  You  don't  know  whether  that  bar  had  been 
taken  there  for  that  purpose  or  not,  do  you? 

A.  I  think  it  would  be  an  impossibility,  for  I 
don't  think  they  touched  the  boulder  after  the  man 
was  taken  out  that  night. 

Q.     You  know  it  was  lifted  off  of  him? 

A.  No,  it  couldn't  have  been.  The  big  one  wasn't 
on  him. 

Q.  Did  the  boulder  lay  in  the  same  place  that 
it  fell? 

A.     Yes. 

Q.  Then  it  wasn't  moved  after  it  fell  there  until 
you  saw  it  the  next  morning? 

A.     No,  it  couldn't  be  moved. 

MR.  McFARLAND:   That  is  all. 
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RE-DIRECT  EXAMINATION  by 
MR.  FOX:' 

Q.  How  many  pieces  had  that  boulder  been  brok- 
en into,  the  piece  that  fell  off? 

A.  They  used  the  jack  hammer  on  it  afterwards, 
the  small  machine,  and  blasted  it. 

Q.     Did  it  break  into  one  piece? 

A.     There  was  a  couple  of  small  pieces. 

Q.  You  are  not  referring  to  the  piece  that  hit 
him,  when  you  refer  to  the  piece  that  was  lying  on 
the— 

MR.  McFARLAND :  We  object  to  that  as  leading 
and  suggestive,  if  Your  Honor  please. 

MR.  FOX :    It  can  be  made  clear. 

THE  COURT :    I  think  that  has  been  explained. 

MR.  FOX :    Very  well.     That  is  all  then. 

I  will  call  Doctor  Eikenbary. 

C.  F.  EIKENBARY,  produced  as  a  witness  on 
behalf  of  defendant,  being  first  duly  sworn,  testi- 
fied as  follows : 

DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.     Will  you  state  your  name.  Doctor? 

A.     C.  F.  Eikenbary. 

Q.     Where  do  you  reside? 

A.     Spokane. 

Q.  You  are  a  physician  and  surgeon,  are  you  not. 
Doctor? 

A.     Yes. 

Q.     Where  were  you  educated? 

A.     In  Rush  Medical  College,  in  Chicago,  and  the 
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Hospital  for  Ruptures  and  Cripples  in  New  York, 
and  the  Home  for  Crippled  Children,  in  Chicago. 

Q.  How  long  w^ere  you  in  this  hospital  for  the 
ruptured  and  crippled? 

A.     About  a  year  and  a  half. 

Q.  And  subsequent  to  that  time  where  did  you 
go? 

A.  I  was  in  school  before  that  time,  and  then 
after  that  I  moved  back  to  Chicago,  and  was  one  of 
the  attending  surgeons  for  the  Home  for  Crippled 
Children. 

Q.  How  long  were  you  attending  physician  and 
surgeon  for  that  home? 

A.  Until  I  left  Chicago  to  come  here, — about 
three  years. 

Q.     And  then  you  came  to  Spokane,  did  you? 

A.     Came  there  in  1907. 

Q.     And  you  have  been  there  ever  since? 

A.     Yes,  sir. 

Q.     Have  you  specialized  in  anything? 

A.  My  work  is  surgery,  bone  troubles,  joint 
troubles,  and  deformities. 

Q.  Deformities  which  are  the  result  of  accident 
as  well  as  birth? 

A.     Yes,  sir. 

Q.  Doctor,  have  you  made  any  examination  of 
the  plaintiff  in  this  case,  to  determine  the  nature  and 
extent  of  the  injuries,  if  any,  from  which  he  is  now 
suffering? 

A.  I  made  an  examination  yesterday  morning, 
yes,  sir. 
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Q.     Where  did  you  make  that  examination? 

A.     In  the  hospital. 

Q.     Who  was  present? 

A.     Dr.  Worthington  and  an  interpreter. 

Q.     And  the  plaintiff? 

A.     The  plaintiff,  yes,  sir. 

Q.  Did  you.  talk  to  the  plaintiff  in  the  English 
language,  or  did  you — 

A.  I  talked  mostly  through  an  interpreter,  prac- 
tically entirely  through  the  interpreter. 

Q.     What  did  this  examination  consist  of,  Doctor? 

A.  Well,  it  consisted  chiefly  in  just  a  phj^sical 
examination,  without  any  very  great  regard  to  the 
history  of  the  case,  because  the  history  was  rather 
hard  to  obtain.  I  examined  his  spine  a  swell  as  I 
could,  and  examined  his  ankle,  of  which  he  complain- 
ed, and  the  shoulder ;  and  also  made  a  rather  super- 
ficial examination  of  a  tumor  mass  in  the  abdominal 
wall,  which  he  called  my  attention  to;  and  tested  his 
reflexes. 

Q.  Referring  to  the  tumor  mass,  Doctor,  could 
that  be  the  result  of  an  injury  to  the  shoulders  and 
back  and  head? 

A.     I  wouldn't  think  so. 

0.  What,  if  any,  condition  did  you  find  in  ref- 
erence to  his  ankle? 

A.  He  com.plained  of  pain  when  the  ankle  is 
moved,  although  he  himself  can  move  it  backwards 
and  forwards  to  practically  the  normal  range  of 
motion.  When  he  attempts  to  pull  the  ankle  up  in 
this  direction    (illustrating)   as  far  as  possible,  it 
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doesn't  come  quite  in  the  normal  position.  He  can 
turn  it  down  as  far  as  normal,  and  it  is  possible 
to  move  it  passively,  that  is,  take  your  hand  and 
move  it  to  the  normal  position.  He  complained  of 
it,  when  it  was  done,  that  it  produced  some  pain. 

Q.  Were  you  able  to  discover  any  injury  or  any 
condition  of  that  foot  which  might  be  the  result  of 
an  injury  by  a  rock  falling  upon  it? 

A.  Well,  there  isn't  anything  to  be  found  by  the 
examination.  He  says  he  has  pain,  but  there  is  noth- 
ing in  the  movement  of  the  foot  that  would  neces- 
sarily indicate  an  injury,  no. 

Q.  Nothing  that  would  indicate  an  injury  to  the 
bones  or  ligaments  or  muscles  of  the  foot? 

A.  Nothing  that  would  necessarily  indicate  an 
injury,  no. 

Q.  I  understand  you  then.  Doctor,  that  the  only 
thing  that  throws  any  light  on  it  at  all,  with  refer- 
ence to  whether  or  not  he  had  an  injury  there,  was 
the  fact  that  he  complained  of  pain? 

MR.  McFARLAND:  We  object  to  that,  if  the 
Court  please,  as  leading  and  suggestive. 

MR.  FOX :  This  is  an  expert  witness.  I  think  I 
have  a  right  to  ask  it. 

THE  COURT:    Sustained. 

MR.  FOX :  Q.  Doctor,  did  you  then  examine  the 
arm  of  which  he  complained? 

A.     I  did,  yes. 

Q.     What  did  you  find  there? 

A.  There  is  a  limitation  to  the  movement  of  the 
arm  when  you  attempt  to  get  it  to  what  is  known  as 
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the  extreme  abduction,  that  is,  elevating  the  arm  to 
the  extreme  limit.  He  can  move  it  forward  to  the 
normal  range,  and  backward  to  the  normal 
range,  but  when  you  attempt  to  move  it  up 
it  doesn't  go  quite  as  high  as  it  does  on  the  other 
side.  Apparently  he  was  not  able  to  put  the  arm 
up  as  high  on  the  right  side  as  he  was  on  the  left, 
but  the  movements  aside  from  that  were  normal, 
unless  possibly  there  was  a  slight  limitation  to  the 
rotation  of  the  joint.  When  you  attempt  to  rotate 
it  this  way  (illustrating),  there  is  a  very  slight— 

Q.  Is  there  such  a  limitation  of  the  motion  of  the 
arm  as  would  incapacitate  the  plaintiff  from  per- 
forming the  ordinary  manual  labor,  such  as  is  done 
in  mines? 

MR.  McFARLAND:  We  object  to  that,  because 
the  witness  hasn't  qualified  to  answer  the  question. 
He  hasn't  shown  that  he  knows  what  is  required  of 
a  miner  in  a  mine. 

THE  COURT:  Overruled. 

A.  So  far  as  the  motion  goes,  it  would  not  in- 
capacitate him,  not  unless  it  is  a  question  of  pain. 

Q.  Is  that  same  thing  true  in  reference  to  his 
foot? 

A.  So  far  as  the  motion  is  concerned,  it  wouldn't 
incapacitate  him. 

Q.  Now,  Doctor,  did  you  make  a  test  to  deter- 
mine whether  or  not  there  was  any  injury  in  that 
arm  to  any  of  the  nerves  of  the  arm? 

A.  I  did.  I  tested  the  sensation  in  the  skin,  which 
is  best  done  by  using  a  very  small  wisp  of  cotton, 
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something  exceedingly  soft,  that  would  be  felt  very, 
very  slightly.  Over  the  outer  side  of  his  arm  about 
the  middle  there  was  an  area  which  ordinarily  he 
didn't  feel  when  I  would  brush  the  cotton  over  it, 
but  it  wasn't  a  perfectly  definite  area ;  that  is,  some- 
times he  w^ould  not  feel  it  here,  and  then  next  time 
it  would  be  a  little  higher  where  he  v/ouldn't  feel  it. 
Down  in  the  hand  he  complained  of  a  loss  of  sensa- 
tion in  the  thumb,  the  back  of  the  thumb  and  the 
back  of  the  index  finger,  and,  testing  with  a  piece 
of  cotton  by  just  barely  touching  it,  apparently  there 
was  very  little  sensation,  if  any,  in  that  particular 
region.  But  the  sensation  over  the  middle  finger  was 
normal,  and  the  sensation  over  this  finger  (illustrat- 
ing) is  normal,  over  the  ring  finger  is  normal. 

Q.  How  about  the  fourth  finger  and  the  little 
finger? 

A.     You  mean  the  ring  finger  and  the  little  finger? 

Q.     Yes. 

A.     They  were  normal. 

Q.  You  say  he  complained  of  a  loss  of  sensation 
in  the  thumb  and  in  the  index  finger? 

A.  In  the  back  of  the  thumb  and  the  index  finger, 
yes,  the  back  of  the  thumb  and  the  back  of  the  index 
finger. 

Q.  What  nerve  supplies  the  back  of  the  thumb 
and  the  back  of  the  index  finger? 

A.     The  radial  nerve. 

Q.  Does  the  radial  nerve  supply  any  other  fingers 
excepting  the  thumb  and  the  index  finger? 

A.     The  radial  nerve  supplies  the    back    of   the 
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thumb,  the  back  of  the  index  finger,  the  middle  fin- 
ger and  half  of  the  back  of  the  ring  finger.  In  other 
words,  it  supplies  this 

Q.  If  there  is  an  injury  to  the  nerve  supplying 
the  top  of  the  thumb,  the  index  finger,  the  middle 
finger,  and  half  of  the  ring  finger,  that  is,  the  radial 
nerve,  what  is  the  fact,  Doctor,  as  to  whether  or  not 
the  loss  of  sensation  will  be  uniform  in  those  fingers 
which  that  nerve  supplies? 

A.  It  would  necessarily  be  uniform  at  those  fin- 
gers, the  three  fingers  and  a  half. 

Q.  What  is  your  deduction  then  when  you  find 
that  the  plaintiff  in  this  case  claims  to  have  a  loss 
of  sensation  of  the  thumb  and  the  index  finger,  but 
not  a  loss  of  sensation  of  the  middle  finger,  or  of  that 
half  of  the  ring  finger  supplied  by  the  radial  nerve? 

A.  I  think  the  kind  of  deduction  I  would  make 
was  that  he  didn't  understand  what  I  wanted  him 
to  do.  That  is,  I  wanted  him 'to  say  yes  w^hen  I 
touched  him,  and  he  possibly  felt  it  and  didn't  under- 
stand. 

MR.  McFARLAND:  We  object  to  that,  if  the 
Court  please,  and  ask  to  have  it  stricken  out.  It  is 
simply  an  opinion  of  the  witness  as  to  the  mental 
condition  of  the  plaintiff  at  that  time,  and  as  to  what 
he  thought  he  meant,  without  his  knowing. 

THE  COURT:    Sustained: 

MR.  FOX :  Q.  Doctor,  what  I  am  trying  to  get  at 
is,  from  your  examination  of  this  plaintiff,  bearing 
in  mind  the  test  which  you  made  upon  his  fingers 
to  determine  whether  or  not  there  was  anything  the 
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matter  with  the  nerve  supplying  the  fingers,  did  you 
come  to  a  conclusion  as  to  whether  or  not  there  exist- 
ed in  the  plaintiff  an  injury  to  the  nerve? 

A.  I  should  say  there  is  no  injury  to  the  radial 
nerve. 

Q.  Is  there  any  injury  that  you  were  able  to  find 
to  any  of  the  nerves  supplying  the  arm,  the  upper 
arm  and  the  forearm,  and  the  hand? 

A.     No. 

Q.  Now  v/ith  reference  to  the  spot  on  his  upper 
arm  where  he  claimed  anesthesia,  what  have  you  got 
to  say  as  to  that? 

A.  I  have  already  explained  that  the  area  of 
anesthesia  was  not  definite. 

Q.     ¥/hat  do  you  mean  by  not  definite? 

A.  I  mean  that  one  time  when  I  would  go  over 
it,  the  area  of  anesthesia  would  be  higher  than  at 
another;  that  is,  he  would  feel  it  one  time  here  (in- 
dicating) ,  and  the  next  time  he  wouldn't  feel  it  there. 
So  that  if  he  felt  it  once  the  deduction  would  neces- 
sarily be  that  the  nerve  is  able  to  functionate,  other- 
wise he  wouldn't  be  able  to  feel  it  at  all. 

Q.  If  there  is  a  disorder  of  the  nerve  the  loss  of 
sensation  should  be  definite  and  the  same  continu- 
ously? 

A.     Yes,  it  would  be. 

Q.  And  it  was  your  deduction  from  that.  Doctor, 
or  what  was  your  deduction  from  that  as  to  whether 
or  not  there  was  an  injury  to  the  nerve  supplying 
that  portion  of  the  arm  in  v/hich  he  claimed  this  anes- 
thesia? 
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A.  I  should  say  there  was  no  injury  to  the  nerve 
itself. 

Q.  Doctor,  did  you  inquire  as  to  whether  or  not 
the  plaintiff  had  at  any  time  suffered  from  SLuy  dis- 
ease? 

A.     I  did,  yes. 

Q.  I  am  referring  particularly  as  to  whether  or 
not  he  suffered  from  any  venereal  disease. 

MR.  McFARLAND:  I  object  to  that  as  irrele- 
vant, incompetent,  and  immaterial,  and  not  pertinent 
to  anv  of  the  issues,  if  Your  Honor  ulease. 

MR.  FOX:    It  is  only  preliminary. 

THE  COURT :   Objection  sustained. 

MR.  FOX :  If  Your  Honor  please,  it  can  be  shown 
medically  that  the  condition  of  which  the  plaintiff 
complains  at  the  present  time  may  be  the  result  of 
such  a  disease. 

THE  COURT:  That  question  isn't  before  the 
court.  It  is  a  question  of  >Xiiet]ier  or  not  you  are 
showing  it  in  a  competent  way. 

MR.  FOX :  0.  I  wall  ask  you,  did  you  inquire  of 
him  as  to  whether  or  not  he  had  been  afflicted  with 
a  disease  known  as  gonorrhea? 

MR.  McFARLAND:  We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial. 

THE  COURT:    Overruled.    Answer  yes  or  no. 

A.     Yes. 

MR.  FOX:  0.  What  did  he  say  as  to  whether 
or  not  he  had  been  afflicted  with  such  a  disease? 

MR.  McFARLAND :  We  make  the  same  objection, 
if  the  Court  please. 
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THE  COURT:    Overruled: 

A.     He  said  he  had. 

MR.  FOX:  Q.  Doctor,  can  you  account  for  the 
pain  which  he  claims  to  have  in  his  heel  upon  the 
ground  or  by  reason  of  the  fact  that  he  has  suffered 
with  that  disease? 

A.  The  pain  which  he  has,  which  he  complains 
of  having  under  the  heel,  is  a  pain  that  is  usually 
caused  by  bony  spurs,  bony  outgrowths,  and  little 
sharp  pointed  spurs,  growing  out  at  that  point,  and 
is  the  remote  effect  of  gonorrhea,  is  the  remote  effect 
of  infection.  Just  why  it  occurs  there  is  hard  to 
explain,  but  it  is  common  for  that  to  happen.  That 
pain  he  has  there  would  be  the  reasonable  way  to 
account  for  that. 

Q.  Doctor,  I  will  ask  you  whether  or  not  a  limita- 
tion of  the  arm,  of  the  motion  of  the  arm,  which  you 
found  in  the  plaintiff,  can  be  accounted  for  upon  the 
same  principle? 

A.  It  would  be  possible,  yes.  Any  inflammation 
of  the  joint  would  limit  the  motion  in  the  joint,  and 
any  joint  may  be  inflamed  as  a  result  of  infection  of 
that  kind,  or  any  other  infection. 

Q.     Is  that  a  common  thing? 

A.     It  is  exceedingly  common. 

Q.     To  find  a  limitation  of  the  arm? 

A.  It  is  not  quite  as  common  in  the  arm  as  it  is 
in  the  knee.    But  it  occurs  in  every  joint. 

Q.     Every  joint? 

A.     Yes. 

MR.  FOX:     You  may  inquire. 
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CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  How  did  you  ask  him  if  he  had  been  afflicted 
with  gonorrhea? 

A.     Through  the  interpreter. 

Q.     How  did  you  state  your  question? 

A.  I  stated  it  in  two  or  three  different  ways  be- 
fore I  finally  made  him  understand. 

Q.     Give  the  different  ways. 

A.  I  asked  him  if  he  had  had  gonorrhea,  and  then 
I  asked  him  if  he  had  had  clap. 

Q.  What  did  you  say  when  you  asked  him  if  he 
had  had  gonorrhea? 

A.     I  don't  think  the  interpreter  understood  me. 

Q.  Do  you  think  the  interpreter  understood  you 
when  you  asked  him  if  he  had  had  clap? 

A.     Yes,  I  think  he  did. 

Q.  The  only  evidence  that  you  had  that  indicated 
that  he  had  any  of  these  troubles  was  the  answers 
you  received  through  the  interpreter? 

A.     Yes. 

Q.  If  he  had  denied  having  had  those  diseases 
or  troubles  there  was  nothing  appeared  from  his 
person  or  from  a  physical  examination  showing  that, 
was  there? 

A.     Yes,  there  was. 

Q.     What  was  there? 

A.  The  pain  in  the  bottom  of  the  heel.  That  was 
why  I  asked  the  question. 

Q.  Wouldn't  that  be  the  result  of  an  injury  just 
as  well  as  this  other? 
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A.  It  is  so  uniformly  the  result  of  gonorrheal  in- 
fection— 

Q.  Never  mind.  Couldn't  that  be  the  result  of  a 
rock  falling  on  his  foot? 

A.  Yes,  if  it  fell  on  the  center  of  his  heel  it  might 
cause  it. 

Q.  Couldn't  a  rock  fall  on  his  instep  or  the  bridge 
of  his  foot  and  cause  the  injury? 

A.     No. 

Q.     Why  not? 

A.  Because  it  is  the  result  of  an  outgrowth  of 
bone  on  the  bottom  surface  of  the  heel  bone. 

Q.  Did  you  observe  any  puffiness  in  or  about  the 
heel? 

A.     No,  there  wouldn't  be  any. 

Q.  Was  that  right  heel  just  the  same  as  his  left,  as 
far  as  appearances  were  concerned? 

A.  I  don't  remember,  but  it  undoubtedly  would 
have  been. 

Q.  You  have  testified  about  some  disability  of 
his  right  arm  and  shoulder.  Could  you  tell  how  long 
that  existed? 

A.     No,  I  could  not. 

Q.  If  he  sustained  the  accident  which  he  claims  to 
have  sustained,  on  the  8th  day  of  May,  and  up  to  that 
time  he  had  been  a  well  man,  would  you  attribute 
the  condition  to  gonorrhea  or  syphilis  or  clap? 

A.  No;  I  would  attribute  his  condition  to  the 
injury. 

Q.     To  the  injury? 

A.     Yes. 
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Q.  How  long  after  the  inception  of  a  disease  of 
that  kind  would  these  evidences  appear,  these  symp- 
toms? 

A.  They  may  be  any  length  of  time;  any  old 
infection  can  produce  at  any  time  joint  disturbances. 

Q.     Is  gonorrhea  a  separate  and  distinct  disease? 

A.     Yes. 

Q.  Doesn't  that  originate  in  what  is  commonly 
called  clap? 

A.  It  is  simply  different  terms  for  the  same  dis- 
ease. 

Q.  Isn't  it  an  older  stage,  or  an  aggravated  stage, 
of  what  is  called  clap? 

A.     No ;  they  are  one  and  the  same. 

Q.  You  don't  mean  the  jury  to  understand  you 
as  saying  that  his  difficulties  or  disabilities  are  due 
to— 

A.  No,  I  didn't  say  that  at  all.  I  said  I  thought 
possibly  the  pain  he  had  on  th^  under  side  of  his 
heel  might  be  due  to  that. 

Q.  And  at  the  same  time  it  might  be  due  to  that 
injury  he  complained  of? 

A.     I  don't  think  so. 

Q.     How  about  this  tumor  of  the  stomach? 

A.  He  has  a  mass  which  is  nodular,  about  the 
size  of  a — I  should  say  probably  the  size  of  a  hick- 
ory nut,  with  little  outgrowths  from  it,  which  is  not 
in  the  abdominal  cavity,  but  in  the  abdominal  wall, 
which  can  be  rather  easily  felt  in  feeling  over  the 
abdominal  wall. 

Q.  Did  he  claim  any  pain  when  j^ou  manipulated 
that? 
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A.     Yes,  he  said  there  was  some  pain. 

Q.     Did  you  examine  his  back  or  spine? 

A.     Yes. 

Q.     Did  you  discover  any  disability  there? 

A.  He  claimed  that  he  had  some  pain,  but  he 
was  able  to  stand,  standing  straight  and  keeping 
his  knees  perfectly  straight,  to  bend  and  touch  his 
hands  to  the  floor,  which  I  took  it  would  eliminate 
any  injury  to  the  spine. 

Q.  Did  he  state  whether  or  not  going  through 
those  exercises  gave  him  any  pain? 

A.     He  said  it  gave  him  pain. 

Q.  Isn't  it  possible  for  him  to  have  been  injured 
in  the  back  or  spine  and  go  through  those  exercises, 
stoop  over  and  go  to  the  floor? 

MR.  FOX:    It  isn't  a  question  of  possibility. 

THE  COURT :   Answer  the  question. 

(Last  question  read.) 

A.     I  wouldn't  say  it  was  not  possible. 

Q.     Did  you  examine  his  ear? 

A.     His  ear? 

Q.     Yes. 

A.  No,  I  didn't.  I  had  no  way  of  examining  his 
ear,  and  I  merely  judged  of  his  hearing  by  the  or- 
dinary conversation,  by  him  being  able  to  apparent- 
ly hear  the  ordinary  conversation. 

Q.     You  didn't  make  any  inspection  of  his  ear? 

A.     No,  sir. 

Q.     Did  you  examine  his  head  for  any  depression? 

A.     We  did,  yes. 

Q.     Did  you  find  any? 
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A.  Well,  there  is,  over  the  back  of  his  head  there 
is  a  region  there  that  you  might  say  was  a  little  de- 
pressed. I  wouldn't  call  it  a  depression,  because 
these  little  variations  occur  in  practically  everybody. 

Q.  You  couldn't  tell  whether  it  was  a  depression 
or  whether  it  was  a  natural  indenture  of  the  skull? 

A.     No,  sir. 

Q.  If  it  is  a  depression  it  is  liable  to  result  seri- 
ously, isn't  it? 

A.  That  would  depend  entirely  upon  what  fol- 
lows beneath  it,  whether  it  had  pressed  upon  the 
brain  or  not. 

Q.  Did  you  examine  the  side  of  his  head  in  the 
region  of  his  temples? 

A.     No,  I  did  not. 

Q.  You  didn't  make  any  examination  to  ascer- 
tain whether  or  not  there  was  any  numbness  there, 
or  any  lack  of  feeling? 

A.     Not  in  that  particular  spot,  no. 

Q.  Now,  would  you  say  that  his  right  arm  and 
shoulder  is  as  good  as  it  ever  was? 

A.     No,  I  wouldn't  say  so. 

Q.  He  wont  be  able  to  use  it  as  well  as  he  could 
prior  to  this  injury  or  this  accident,  if  the  accident 
injured  him  in  that  way? 

A.     You  say  would  he  be  able  to  use  it  as  well? 

Q.     Yes,  will  he  hereafter? 

A.  It  will  depend  entirely  upon  the  amount  of 
recovery  that  takes  place. 

Q.  Assuming  that  he  was  injured  in  his  arm  and 
shoulder  on  the  8th  day  of  May,  wouldn't  it  be  about 


156  Federal  Mining  &  Smelting  Co. 

time,  if  he  was  treated  every  ten  days,  for  that  shoul- 
der and  arm  to  show  some  improvement? 

A.  Why,  I  don't  think  it  is  up  to  me  to  pass  on 
the  treatment  a  man  has  had. 

Q.  You  recognize  the  treatment  of  those  kind  of 
injuries  by  electricity,  do  you  not? 

A.     Not  to  any  very  great  extent,  no. 

Q.     Would  that  be  a  proper  treatment? 

A.  It  might  be  a  proper  treatment  if  the  doctor 
thought  there  was  some  injury  to  the  nerve  itself, 
that  might  be  all  right. 

Q.  Are  you  acquainted  with  Doctor  Mowry  of 
Wallace? 

A.     Yes,  sir. 

Q.     Is  he  a  competent  physician? 

MR.  FOX :  I  object  to  that  as  incompetent,  irrele- 
vant and  immaterial,  and  not  proper  cross  examina- 
tion. 

THE  COURT:   Sustained. 

MR.  McFARLAND:   That  is  all. 
RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.  Doctor,  counsel  asked  you  as  to  whether  or 
not,  if  the  depression  in  the  skull  were  the  result  of 
an  injury,  it  would  be  serious,  and  j^ou  said  it  would 
be  if  the  evidence  afterwards  showed  that  there  had 
been  a  pressure  on  the  brain. 

A.  I  said  it  would  depend  entirely  on  whether 
or  not  the  depression  was  carried  clear  through  into 
the  brain  itself. 

Q.  Is  there  any  evidence  in  this  man  that  the  de- 
pression has  been  carried  through? 
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A.     None  that  I  found,  no. 

Q.  Is  there  any  evidence  that  he  is  suffering  by 
reason  of  an  injury  to  the  top  of  his  head  which 
might  have  caused  that  depression? 

A.     I  don't  think  there  is  any  evidence,  no. 

Q.  Doctor,  you  say  that  you  didn't  examine  the 
side  of  the  face? 

A.     No. 

Q.     Why  didn't  you? 

A.  My  attention  wasn't  called  to  any  numbness 
or  any  trouble  at  that  point.  The  only  thing  on  the 
side  of  the  face  at  all  was  the  hearing,  the  ear,  the 
question  of  his  hearing. 

Q.     He  didn't  complain  of  anything? 

A.     No. 

Q.  Is  it  possible,  Doctor,  to  state  mathematically 
the  amount  of  limitation  there  is  in  that  right  arm 
that  you  discovered? 

A.  Yes,  it  is  possible,  only  9f  course  your  mathe- 
matics is  not  as  exact  as  you  would  like  to  have  it. 

Q.  Could  you  state  it  mathematically,  so  that  we 
may  know  just — 

A.  I  should  say  that  he  had  a  normal  range  of 
motion  in  extension  forward,  and  the  backward 
movement  of  the  arm,  I  should  say  that  was  normal, 
and  the  extension  in  this  direction  (illustrating)  is 
normal,  but  the  extension  upwards  is  not  quite  nor- 
mal. 

Q.  How  far  below  the  normal  would  you  say  that 
was  there? 

A.     Well,  I  could  probably  state  it  better  by  say- 
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ing  that  he  has,  in  extension  he  probably  has  seventy- 
five  per  cent  of  the  normal  range  of  motion;  that 
probably  would  be  as  near  stating  it  mathematically 
as  you  could  get. 

Q.  Doctor,  you  also  stated  in  answer  to  a  ques- 
tion propounded  by  counsel  that  it  might  be  possible 
that  he  could  stoop  over  and  touch  the  floor  with  his 
hands,  stooping,  and  yet  have  sustained  the  severe 
injury  to  his  back.    Would  it  be  probable? 

A.     It  would  be  very  improbable. 

MR.  McFARLAND :  We  object  to  that,  if  the 
court  please. 

THE  COURT:   Overruled. 

MR.  FOX :  Q.  You  say  it  would  be  very  improb- 
able? 

A.     I  should  say  it  would  be  very  improbable. 

Q.  Is  there  any  evidence  in  this  man  of  a  per- 
manent injury  to  the  spine  or  back? 

A.     I  don't  see  any,  no  sir. 

Q.  Doctor,  I  will  ask  you  to  state  to  the  jury, 
based  upon  your  examination  and  experience,  as  to 
whether  or  not,  in  your  judgment,  this  man  is  in- 
capacitated from  performing  manual  labor? 

MR.  McFARLAND :  We  object  to  that  as  incom- 
petent, immaterial  and  irrelevant,  if  the  Court 
please,  and  because  the  witness  hasn't  qualified  him- 
self to  answer  that  particular  question,  it  is  a  matter 
of  conjecture. 

MR.  FOX :  It  is  the  usual  question,  if  Your  Honor 
please. 

THE  COURT:    Objection  sustained. 
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MR.  FOX:    An  exception.     That  is  all,  Doctor. 
RE-CROSS  EXAMINATION  by 
MR.  McFARLAND: 

Q.  Doctor,  if  the  plaintiff  had  suffered  a  de- 
pression of  the  skull,  which  caused  a  pressure  on 
the  brain,  wouldn't  that  produce  this  numbness  and 
lack  of  feeling  that  he  complains  of? 

A.     In  his  fingers? 

Q.     Yes. 

A.     No. 

Q.     Wouldn't  it  in  his  arm? 

A.  It  might  produce  a  numbness,  but  it  would 
have  to  be  a  definite  numbness. 

Q.  It  would  produce  some  lack  of  feeling,  would- 
n't it? 

A.     It  might. 

Q.  That  might  result  finally  in  total  paralysis 
of  one  side? 

A.     No,  not  likely,  in  that  region. 

Q.     Well,  it  is  possible,  is  it  not? 

MR.  FOX :  I  object  to  the  possibilities.  It  is  the 
probabilities. 

THE  COURT:    Overruled. 

A.  No,  I  should  say  that  in  that  region  it  was 
not  possible. 

MR.  McFARLAND:    That  is  all. 
RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.  Doctor,  a  depression  of  the  skull  at  the  place 
where  you  found  this  little  depression  there,  if  that 
depression  were  caused  by  an  injury,  as  I  under- 
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stand  you  to  saj^  it  would  not  produce  the  numbness 
of  which  he  complains?  It  would  not  produce  the 
numbness  of  which  he  complains  in  the  upper  region 
of  the  arm  and  in  the  fingers? 

A.     It  would  not,  no. 

MR.  FOX:    That  is  all. 

MR.  McFARLAND:   That  is  all. 

THE  COURT:  Doctor,  there  is  one  question  I 
want  to  ask  \^ou.  You  stated  that  a  certain  injury 
would  not  benumb  one  finger  of  the  hand  unless  it 
benumbed  others  or  reduced  the  degree  of  sensation. 
You  mean  it  would  be  impossible  for  one  finger  to  be 
without  sensation  and  another  to  have  it? 

A.  It  would  be  impossible  for  one  finger  to  be 
without  sensation,  that  is,  it  would  be  impossible 
for  the  back  of  the  thumb,  for  instance,  to  be  without 
sensation  as  a  result  of  an  injury  to  the  radial  nerve, 
without  also  the  index  finger,  the  middle  finger,  and 
half  of  the  ring  finger  also  being  without  sensation. 

Q.  Suppose  a  man  were  injured  by  having  heavy 
stones  fall  on  him,  would  it  be  pssible  for  him  to  be 
injured  in  such  a  way  that  one  finger,  that  is,  say 
the  thumb,  is  without  sensation,  and  the  index  finger 
or  first  finger  still  has  sensation? 

A.  It  would  be  possible  if  the  injury  were  down 
here  in  the  thumb;  it  would  have  to  be  down  here. 
It  couldn't  be  up  here  (indicating). 

Q.  In  other  words,  it  w^ould  have  to  be  to  the 
nerve  that  supplies  the  thumb  and  the  thumb  alone? 

A.     Yes,  sir. 

THE  COURT:    That  is  all. 
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RE-DIRECT  EXAMINATION  by 
MR.  FOX: 

Q.  Is  there  a  nerve  which  supplies  the  thumb 
alone? 

A.  Well,  the  branches  from  this  radial  nerve. 
The  radial  nerve  comes  down  in  this  way  (illustrat- 
ing), and  branches  to  supply  those  three  fingers  and 
a  half. 

Q.  Then  the  injury  would  have  to  occur, — in 
order  to  render  the  thumb  alone  numb  by  reason  of 
an  injury  to  the  nerve,  the  injury  would  have  to  oc- 
cur below  the  point  of  the  nerve,  below  the  point 
where  it  branches  off  from  that  portion  of  the  radial 
nerve  which  goes  into  the  other  fingers? 

A.     Yes,  sir. 

MR.  FOX:   That  is  all. 
RE-CROSS  EXAP^IINATION  by 
MR.  McFARLAND: 

Q.  You  were  requested  to  m^ke  this  examination 
by  the  defendant  or  the  defendant's  attorneys,  were- 
n't you? 

A.     Yes,  sir. 

Q.  You  were  representing  the  defendant  com- 
pany when  you  made  that  examination? 

A.  I  don't  think  you  could  say  I  was  represent- 
ing them. 

MR.  FOX :    He  made  that  examination  for  us. 

MR.  McFARLAND :  If  the  Court  please,  we  will 
have  some  rebuttal,  and  on  account  of  Doctor  Worth- 
ington  being  so  busy  since  this  examination  was 
made  I  haven't  had  an  opportunity  of  talking  with 
him.  I  would  like  to  confer  with  him  to  ascertain 
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whether  or  not  I  should  put  on  any  more  of  that 
testimony,  or  any  testimony  in  rebuttal  to  the  testi- 
mony of  Doctor  Eikenbarj^ 

MR.  FOX:  I  have  no  objection  whatever.  I  can 
let  my  witnesses  go,  I  think. 

THE  COURT:   Do  you  rest? 

MR.  FOX:   We  rest. 

THE  COURT:  We  can't  adjourn  until  tomorrow 
morning,  gentlement;  we  must  submit  this  case  to- 
night. 

MR.  McFARLAND:  Very  well.  Until  seven 
o'clock  this  evening  then?  Just  so  I  have  an  hour's 
time  to  t^lk  with  my  client  and  one  witness  and  Doc- 
tor Worthington. 

THE  COURT:  Very  well.  We  will  make  it  at 
seven-fifteen.  Gentlemen,  remember  the  admonition 
I  have  heretofore  given  you,  and  return  at  seven- 
fifteen  this  evening. 

An  adjournment  was  thereupon  taken  until  7:15 
p.  m.,  Thursday,  Nov.  23,  1916. 

7:15  p.  m.,  Thursday,  Nov.  23,  1916. 

C.  E.  WORTHINGTON,  heretofore  duly  sworn 
on  behalf  of  plaintiff,  upon  being  recalled  in  rebuttal, 
testified  as  follows : 
DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.  You  heard  Doctor  Eikenbary's  testimony,  did 
you  not? 

A.     Yes,  sir. 

Q.  Were  you  present  at  the  time  he  made  the 
examination  of  the  plaintiff? 
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A.     I  was  yesterday  morning. 

Q.     That  was  in  your  hospital? 

A.     At  my  place,  yes,  sir. 

Q.  And  you  had  made  an  examination  of  the 
plaintiff  before  that,  had  you? 

A.     I  had,  two  or  three  days  before  that. 

Q.  Now  I  will  ask  you,  did  you  hear  Doctor 
Eikenbary  ask  the  plaintiff,  through  the  interpreter 
who  was  present  at  that  time,  whether  he  had  ever 
had  clap,  syphilis,  or  gonorrhea,  at  that  time? 

A.     Yes,  sir. 

Q.     What  was  the  answer  of  the  plaintiff? 

A.     He  said  he  had  never  had  it. 

Q.  Did  you  hear  him  ask  him  whether  he  had 
been  married? 

A.  Yes,  sir,  he  asked  him  that  question  two  or 
three  times. 

Q.     What  did  he  say? 

A.     He  said  he  had  not.  . 

Q.  You  heard  what  Doctor  Eikenbary  stated 
about  his  ear? 

A.     Yes,  sir. 

Q.     Did  you  call  his  attention  to  the  ear? 

A.     I  did. 

Q.     Did  he  make  an  examination  of  the  ear? 

A.  No,  he  didn't  make  any  examination.  He  said 
he  wasn't  a  specialist  on  the  ear,  and  he  didn't  care 
to  make  an  examination  of  the  ear. 

Q.     And  he  didn't  examine  the  ear? 

A.     No,  sir. 

Q.     What  about  the  temple? 
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A.     His  attention  was  called  to  that. 

Q.     By  whom? 

A.  I  called  his  attention  to  it,  and  the  plaintiff 
there  called  his  attention  to  it,  but  I  think  Dr.  Eiken- 
bary  didn't  understand  him. 

Q.     But  he  didn't  make  any  examination? 

A.  No,  I  don't  think  the  Doctor  understood  him. 
He  didn't  make  any  examination. 

Q.     Did  the  doctor  proceed  to  examine  his  back? 

A.     He  did. 

Q.     Tell  the  jury  just  what  he  did. 

A.  First  he  placed  him  on  his  stomach,  and  press- 
ed his  back,  pressure  on  both  sides  of  the  spine,  and 
the  muscles  of  his  back,  and  then  he  had  him  turn 
on  his  back  again,  and  he  put  his  arms  under  his 
legs  and  doubled  his  limbs  up  over  his  body,  and 
then  after  doing  that  he  twisted  his  limbs  around 
so  as  to  bring  a  twist  in  his  back,  first  one  way  and 
then  the  other. 

Q.  What  is  the  fact  as  to  whether  the  plaintiff 
indicated  any  pain? 

A.     He  indicated  considerable  pain,  I  thought. 

Q.     How  did  3^ou  determine  that  fact? 

A.     Well,  he  groaned  when  he  done  that. 

Q.     Did  he  wince  any? 

A.     Yes,  he  did. 

Q.  Now  that  trouble  about  the  stomach,  that  tu- 
mor? 

A.  Well,  this  a  growth  there  of  some  character. 
I  don't  know  what  it  is. 

Q.  Did  you  and  the  doctor  agree  as  to  the  extent 
or  seriousness  or  the  non-seriousness  of  it? 
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MR.  FOX :    I  don't  think  that  is  proper. 

MR.  McFARLAND :   I  will  change  that. 

Q.     Did  you  determine  whether  it  was  serious? 

A.     We  were  practically  of  the  same  opinion. 

MR.  FOX:  I  make  the  same  objection.  It  is  not 
proper  rebuttal  if  Your  Honor  please. 

THE  COURT:    Sustained. 

MR.  McFARLAND:  Q.  Doctor,  in  regard  to 
those  lumps  under  the  heel,  you  discovered  those,  did 
you? 

A.     I  discovered  a  tenderness  there. 

Q.     What  do  you  call  those. 

A.     Nodules  on  the  bond. 

Q.  If  they  had  been  caused  by  venereal  disease 
would  they  have  developed  recently? 

MR.  FOX :  I  don't  see  how  the  doctor  can  possibly 
answer  that  question. 

MR.  McFARLAND:    Q.    Well,  if  you  know. 

A.  They  wouldn't  develop,— I  wouldn't  think 
they  would  develop  to  the  extent  they  have,  suddenly ; 
they  would  come  on  gradually. 

Q.  Assuming  that  he  received  these  injuries  that 
he  claims  he  received  on  the  8th  day  of  May,  and 
hadn't  had  that  trouble  to  his  foot,  would  they  have 
come  on  to  the  extent  that  they  appear  from  that 
time  on? 

A.     I  hardly  think  they  would. 

Q.  I  will  ask  you  to  state,  from  your  experience 
and  observation  as  a  physician  and  surgeon,  and 
from  your  examination  of  the  plaintiff,  whether  or 
not  the  injuries  and  disabilities  which  you  discovered 
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upon  your  examination  of  him  could  have  been  sus- 
tained by  heavy  rocks  falling  on  him? 

MR.  FOX:  It  isn't  proper  rebuttal  testimony,  if 
Your  Honor  please.  It  has  been  gone  over  by  this 
physician  on  direct  examination. 

MR.  McFARLAND:  It  is  contradicting  Dr.  Ei- 
kenbary. 

THE  COURT :  No,  I  don't  think  it  is.  Dr.  Eiken- 
bary  didn't  testify — 

MR.  McFARLAND:  Well,  then  I  am  satisfied  to 
leave  it  the  way  it  is,  if  that  is  the  case.  You  may 
inquire. 

CROSS  EXAMINATION  by 
MR.  FOX: 

Q.  You  say  Dr.  Eikenbary  told  you  he  wasn't 
a  specialist  on  the  ear? 

A.     Yes,  sir. 

Q.  And  therefore  he  refused  to  make  an  exam- 
ination of  the  ear? 

A.  He  simply  said,  ''I  am  not  a  specialist  on  the 
ear,"  and  he  didn't  make  any  examination. 

Q.  And  he  felt  as  a  physician  that  he  shouldn't 
testify  about — 

A.  I  don't  know  how  he  felt  about  it,  but  he  didn't 
make  it. 

Q.     And  you  are  not  a  specialist? 

A.     I  am  not. 

MR.  FOX :   That  is  all. 

LOUIS  ANDERSON,  heretofore  duly  sworn  in 
his  own  behalf,  upon  being  recalled  in  rebuttal,  testi- 
fied as  follows: 
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DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     Do  you  know  Andy  Berg? 

A.     Yes. 

Q.  Just  before  you  got  hurt  in  this  mine  did  he 
come  around  and  tell  you  that  that  was  a  dangerous 
place  to  work? 

MR.  FOX:  I  object  as  not  proper  rebuttal  testi- 
mony. It  was  gone  into  in  chief.  He  denied  the 
conversation,  and  I  proved  it  by  way  of  impeachment. 

MR.  McFARLAND:  We  have  a  right  to  direct 
his  attention  to  it  afterwards,  if  the  Court  please. 
I  presume  that  Mr.  Fox  endeavored  to  lay  the 
grounds  and  foundation  for  an  impeaching  question. 

MR.  FOX:    I  did. 

MR.  McFARLAND:  And  yet  at  the  same  time 
we  have  a  right  to  ask  whether  that  conversation 
took  place.  *• 

MR.  FOX:  He  is  simply. denying  it.  There  was 
no  change  in  the  conversation.  If  counsel  can  in- 
dicate that  it  was  different — 

THE  COURT :  Yes.  If  he  has  denied  it  once  a 
second  denial  wouldn't  add  anything  to  it. 

MR.  McFARLAND:  Very  well.  I  am  satisfied 
with  that. 

Q.  Did  Andy  Berg  call  your  attention  to  any 
crack  in  the  back  or  roof  of  the  mine  at  that  time? 

A.     No. 

Q.  Was  there  any  crack  in  the  roof  or  back  of 
the  mine  that  you  could  see? 

A.     No,  sir. 


168  Federal  Mining  &  Smelting  Co. 

MR.  FOX :  I  move  that  the  answer  be  struck  out 
until  I  have  an  opportunity  to  make  my  objection. 
That  is  not  proper  rebuttal  testimony.  The  condition 
of  the  place  has  been  amply  testified  to  by  this  v^it- 
ness.    Now  he  can't  amplify  it  in  any  way. 

THE  COURT:  I  don't  remember  that  he  was 
asked  the  question  as  to  whether  or  not  there  was 
a  crack  there. 

MR.  FOX :  Very  well ;  if  the  Court  doesn't  re- 
member it.    He  has  answered  the  question. 

MR.  McFARLAND:  Well,  then,  you  agree  that 
he  has  denied  that  he  said  that  he  could  get  out  of 
the  way  of  that  if  it  fell  down? 

MR.  FOX :    Make  your  proof,  counsel. 

MR.  McFARLAND :   All  right,  then. 

Q.  Did  you  tell  Mr.  Brown,  the  shifter,  or  did 
you  tell  Andy  Berg,  or  either  of  them,  that  you  could 
get  out  of  the  way  if  that  slab  fell  down? 

MR.  FOX :    I  object  to  that. 

A.     I  never  said  that. 

MR.  FOX :   As  not  being  proper  rebuttal. 

THE  COURT :   Yes,  that  is  true. 

MR.  McFARLAND:  Well,  I  asked  counsel  to 
agree  to  that. 

Q.  Did  you  ever  have  anything  the  matter  with 
your  privates,  any  disease,  to  your  penis,  or  your 
pecker? 

A.     No. 

Q.  You  remember  Dr.  Eikenbary  examined  you 
up  at  the  hospital  the  other  day? 

A.     Yes. 
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Q.     Did  you  tell  him  that  you  had  had  the  clap? 

A.     No,  I  never  did. 

Q.  Did  you  tell  him  that  you  had  had  clap?  Did 
you  tell  the  doctor  that  you  had  had  clap? 

A.     No,  sir. 

Q.     Did  you  tell  him  that  you  had  had  gonorrhea? 

A.     Yes. 

Q.     What  do  you  mean  by  gonorhea? 

A.     I  couldn't  tell. 

Q.  Now  listen,  Louis.  Did  you  tell  him  that  you 
had  anything  the  matter  with  your  pecker,  down 
here  (indicating)  ? 

A.  No,  sir,  I  aint  got  no  trouble  of  that  kind  at 
all. 

Q.     Did  you  ever  have? 

A.     Never  had. 

Q.  What  did  you  tell  him  you  had  trouble  with, 
— a  rupture? 

A.     Yes,  sir. 

Q.     Where  is  that  rupture?   '     . 

A.     Right  in  here,  in  my  right  side. 

Q.     Did  you  tell  him  that  you  had  had  syphilis? 

MR.  FOX :  The  doctor  didn't  say  that,  if  Your 
Honor  please.  It  is  not  proper  rebuttal.  The  doc- 
tor didn't  claim  that  this  man  ever  said  he  had 
syphilis. 

THE  COURT :    I  think  that  is  true. 

MR.  McFARLAND:    You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  FOX: 

Q.  When  you  talked  to  the  doctor  you  didn't  talk 
to  him  in  English  at  all,  did  you? 
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A.  Yes,  I  talked  English  and  the  other  fellow 
talked  too. 

Q.     This  interpreter  of  yours? 

A.     Yes. 

Q.  The  doctor  asked  him  in  English  and  the  in- 
terpreter asked  you  the  question  in  Finnish,  and  you 
answered  in  Finnish,  isn't  that  the  way  it  was?  You 
didn't  talk  to  the  doctor  in  English,  did  you? 

A.     Yes,  I  talked  in  English. 

Q.  You  could  talk  enough  English  to  explain  to 
the  doctor  what  was  the  matter  with  you,  you  told 
the  doctor  what  was  the  matter  with  you  in  English, 
is  that  the  idea? 

A.     Yes, — not  every  time. 

Q.     Not  every  time? 

A.     No. 

Q.     Sometimes? 

A.     Yes,  but  I  can  understand — 

Q.     You  know  in  English — 

MR.  McFARLAND:   Let  him  get  through. 

A.  I  didn't  understand.  The  other  fellow  was 
with  me,  and  he  explain. 

Q.  You  know  what  the  word  clap  means,  don't 
you? 

A.     Yes. 

MR.  FOX  :    That  is  all. 
RE-DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     Did  you  tell  the  doctor  you  had  clap? 

A.     No,  sir,  I  never  said  that. 

MR.  FOX :  I  move  that  the  answer  be  struck  out? 
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THE  COURT:   Anything  else,  gentlemen? 

MR.  McFARLAND:  Q.  Are  you  a  Finlander? 

A.     Yes,  sir. 

MR.  McP^ARLAND :   That  is  all. 

FRANK  RAALE,  produced  as  a  witness  for  plain- 
tiff in  rebuttal,  being  first  duly  sworn,  testified  as 
follows : 

DIRECT  EXAMINATION  by 
MR.  McFARLAND: 

Q.     What  is  your  name? 

A.     Frank  Raale. 

Q.     How  old  are  you? 

A.     I  am  thirty-six. 

Q.     What  is  your  business? 

A.     Rancher  at  the  present  time. 

Q.     Where  do  you  live? 

A.     Enaville,  Idaho. 

Q.     How  long  have  you  lived  in  Idaho? 

A.     Thirteen  years. 

Q.  Are  you  acquainted  with  the  plaintiff,  Louis 
Anderson? 

A.     Yes,  sir,  lately. 

Q.     How  long  have  yon  known  him? 

A.     I  have  known  him  for  about  a  month. 

Q.  What  has  been  your  business  before  you  went 
to  ranching? 

A.     Mining. 

Q.  Have  you  worked  in  any  of  the  big  mines  in 
the  Coeur  d'Alenes? 

A.     I  have  in  several. 

Q.     Name  them. 
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A.  Interstate-Callahan,  and  the  Last  Chance, 
Federal  Company,  Bunker  Hill  &  Sullivan,  Hypo- 
theek.  Empire  Copper  Company,  and  several  small 
prospects,  Polaris  Mining  Company,  development 
company  it  is  called,  and  prospecting. 

Q.  How  long  altogether  did  you  work  in  those 
mines? 

A.     From  ten  to  thirteen  months  at  a  stretch. 

Q.  What  particular  work  did  you  do  in  those 
mines? 

A.  Every  line  of  work  that  there  is  required  of 
a  miner.  There  is  six  different  classes  of  miners.  I 
don't  know  which  class  you  refer  to. 

Q.  Did  you  ever  act  as  a  machine  man,  running 
a  drill? 

A.     Yes,  sir. 

Q.     Mucker? 

A.     Yes,  sir. 

Q.  Do  you  know  what  is  meant  by  a  nipper  in  a 
mine? 

A.     I  do. 

Q.     What  are  the  duties  of  a  nipper? 

A.  The  nipper's  duty  is,  in  most  of  the  mines,  to 
take  out  the  dull  steel  and  carry  in  the  sharp  steel 
and  picks  also,  and  in  some  mines  it  is  the  custom 
that  the  nipper  brings  the  powder  around  to  the  ma- 
chine men  before  shooting  time. 

Q.  After  the  shift  goes  off,  the  nipper  takes  the 
tools  away  to  get  them  sharpened,  and  does  he  always 
bring  them  back  in  time  for  the  next  shift  to  use 
them? 
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MR.  FOX :  I  object  to  that  as  incompetent,  irrel- 
evant and  immaterial  The  question  is  not  what  they 
always  do,  but  what  was  done  on  this  occasion,  if 
Your  Honor  please. 

MR.  McFARLAND :  If  the  court  please,  he  intro- 
duced that  same  class  of  testimony. 

MR.  FOX :  In  the  second  place,  it  isn't  what  the 
custom  might  have  been  in  some  other  mine.  The 
question  is,  what  were  the  things  done  in  the  Morn- 
ing mine  at  or  about  the  time  the  plaintiff  was  in- 
jured. 

MR.  McFARLAND:  He  never  v/orked  in  the 
Morning  mine. 

MR.  FOX :  Then  I  don't  see  how  he  could  testify 
as  to  what  was  done  in  other  mines  as  being  binding 
on  us. 

THE  COURT :    Objection  sustained. 

Q.  V/ere  you  at  Doctor  Worthington's  at  the  time 
Doctor  Eikenbary  examined*  Louis  Anderson? 

A.     I  was  there  j^esterday  morning. 

Q.     Did  you  act  as  interpreter  for  Anderson? 

A.     I  did,  sir. 

Q.  You  heard  Dr.  Eikenbary  ask  Anderson  if  he 
had  had  the  clap? 

A.     He  had  a  different  word  for  it. 

Q.     What  was  it? 

A.  It  was,  as  near  as  I  could  understand,  he 
didn't  ask  about  the  clap,  but  he  asked  if  he  had  a 
rupture,  but  he  said,  "No  use  to  ask  him,  because  I 
can  see  it,  because  he  had  the  bandage." 

Q.  Did  he  ask  him  anything  about  the  gonor- 
rhea? 
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A.  No,  he  asked  him  about  the  syph. 

Q.  Syphillis? 

A.  Yes,  syphillis. 

Q.  Did  you  interpret  that    question,    when    he 

asked  him  if  he  had  ever  had  syphillis? 

A.  Yes,  sir. 

Q.  What  did  he  answer? 

A.  He  said  no. 

Q.  What  did  you  tell  the  doctor? 

A.  I  told  him  no. 

Q.  Did  he  ask  him  if  he  had  ever  been  married? 

A.  Yes. 

Q.  And  what  did  Louis  say? 

A.  He  said  he  never  was. 

Q.  Did  he  ask  him  if  he  had  ever  been  sick  be- 
fore? 

A.  Yes. 

Q.  Before  he  got  hurt? 

A.  Yes. 

Q.  And  did  you  ask  Louis  that  question? 

A.  Yes,  sir. 

Q.  What  did  Louis  say? 

A.  Yes. 

Q.  What  did  you  say? 

A.  I  told  him  no. 

MR.  McFARLAND:     You  may  inquire. 
CROSS  EXAMINATION  by 
MR.  FOX: 

Q.  Your  name  is  Frank  Raale? 

A.  Yes,  sir. 

Q.  You  were  up  to  get  citizenship  papers  before 

Judge  Woods  — 
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A.     I  was  — 

MR.  McFARLAND:  We  object  to  that  and  as- 
sign that  as  error,  if  Your  Honor  please. 

MR.  FOX :     We  want  to  make  an  offer  of  proof. 

MR.  McFARLAND:  Well  then,  make  it  out  of 
the  presence  of  the  jury. 

MR.  P'OX :     I  am  perfectly  willing  to  do  it. 

MR.  McFARLAND:  I  don't  want  these  prejudi- 
cial questions  — 

THE  COURT:  Gentlemen  of  the  jury,  you  may 
step  out  in  the  hallway  a  few  minutes. 

(The  jury  thereupon  retired  from  the  court  room.) 

MR.  FOX :  If  Your  Honor  please,  I  want  to  make 
proof  that  this  man  at  two  terms  ago,  in  the  Dis- 
trict Court  of  the  First  Judicial  District  of  the  State 
of  Idaho,  in  and  for  the  County  of  Shoshone,  made 
application  to  the  Honorable  William  W.  Woods, 
then  judge  of  that  court,  for  citizenship  to  the  United 
States,  he  being  a  subject  of  the.  Emperor  of  Russia, 
to-wit,  a  Finn,  and  that  upon  examination  citizen- 
ship papers  were  denied  him  because  of  the  fact  that 
he  was  a  person  of  bad  moral  character. 

MR.  McFARLAND:  We  object  to  the  offer  as 
immaterial. 

THE  COURT:     The  offer  is  denied. 

MR.  FOX :  I  will  take  an  exception,  if  Your 
Honor  please.     That  is  all. 

MR.  McFARLAND :    That  is  all. 

WITNESS:     Gentlemen,  haven't  I  got  a  right  — 

MR.  McFARLAND :    You  go  and  take  your  seat. 

THE  COURT:    That  is,  unless  you  direct  my  at- 
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tention — I  don't  understand  on  what  theory  you  offer 
such  proof. 

MR.  P'OX:     On  the  question  of  moral  character. 

MR.  McFARLAND:  It  can  only  be  directed  to 
impeachment,  and  the  statute  of  this  state  — 

THE  COURT :    Bring  in  the  jury. 

(The  jury  thereupon  returned  into  court.) 

THE  COURT:     Have  you  any  other  witnesses? 

MR.  McFARLAND:  No.  The  plaintiff  rests, 
Your  Honor. 

MR.  FOX :  I  desire  to  renew  my  motion  for  a  non- 
suit, if  Your  Honor  please,  and  make  a  motion  for 
a  directed  verdict. 

THE  COURT:    You  may  make  it. 

MR.  FOX :  Comes  now  the  defendant,  and  moves 
the  court  to  direct  the  jury  to  bring  in  a  verdict  for 
the  defendant,  for  the  following  reasons,  to-wit: 

1.  That  the  plaintiff  has  wholly  failed  to  show 
any  negligent  act  or  omission  on  the  part  of  the  de- 
fendant which  was  the  proximate  or  any  cause  of  the 
accident  or  injury  complained  of  in  plaintiff's  com- 
plaint. 

2.  That  if  the  plaintiff  was  injured  while  in  the 
employ  of  the  defendant,  as  alleged  in  his  complaint, 
he  was  injured  by  and  through  the  negligence  and 
carelessness  of  a  fellow  servant. 

3.  If  the  plaintiff  was  injured  as  complained  of 
in  his  complaint,  he  was  injured  by  and  through  his 
own  negligence  and  carelessness,  and  his  own  con- 
tributory negligence  and  carelessness. 

4.  If  he  was  injured  as  alleged  in  his  complaint, 
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he  was  injured  by  and  through  a  risk  of  his  em- 
ployment which  was  plain  and  obvious  to  the  plain- 
tiff, and  which  risk  was  assumed  by  the  plaintiff. 

5.  It  is  not  alleged  in  the  complaint,  and  the  de- 
fendant was  not  advised,  that  the  plaintiff  would 
claim  in  this  case  that  he  was  injured  by  and  through 
an  erroneous  and  careless  and  negligent  direction 
of  the  shift  boss. 

THE  COURT:  The  same  ruling  as  heretofore. 
The  motion  will  be  denied. 

MR.  FOX :  If  Your  Honor  please,  I  have  written 
out  the  substance  of  three  instructions  that  I  would 
like  to  have  Your  Honor  look  over.  I  will  say  that 
they  are  not  as  carefully  drawn  as  I  would  have  liked 
to  have  them  drawn,  but  the  substance  is  there. 

THE  COURT :     Address  the  jury. 

(Argument  to  jury  by  counsel.) 

THE  COURT:  Gentlemen  of  the  jury,  this  case 
arises  in  this  way:  The  law  of  the  state  provides 
that  if  one  who  is  employed  by  another  is  injured  as 
a  consequence  of  the  negligence  of  the  employer,  he, 
the  injured  person,  may  recover  such  damages  as 
under  all  the  circumstances  would  seem  to  be  just. 
The  measure  of  the  damages  I  will  explain  to  you  a 
little  later  on.  One  of  the  primary  duties  of  a  mas- 
ter, as  we  say  in  the  law,  or  an  employer,  is  to  use 
reasonable  care  to  see  that  the  tools  furnished  to  the 
servant,  here  the  plaintiff,  and  the  place  where  he  is 
required  to  work,  are  reasonably  safe.  The  plaintiff 
alleges  that  the  defendant  in  this  case  failed  in 
the  discharge  of  this  obligation  to  him.    In  a  general 


178  Federal  Mining  &  Smelting  Co. 

way  I  mR-y  say  to  you  that  it  is  charged  by  him  that 
while  employed  as  a  miner  in  the  defendant's  mine 
in  Shoshone  County,  the  defendant  failed  to  furnish 
to  him  the  necessary  tools  by  which  he,  the  plaintiff, 
could  determine  whether  or  not  the  stope  where  he 
was  working  was  in  a  safe  condition,  and  that  it, 
the  defendant,  failed  to  warn  him  of  such  unsafe 
condition. 

Now  when  we  come  to  the  testimony  of  the  plain- 
tiff, his  claim  more  particularly  seems  to  be  that 
while  employed  as  an  experienced  miner  in  the  stope 
to  which  he  has  referred,  upon  going  to  work  upon 
the  afternoon  or  evening  in  question,  he  looked  for  a 
bar,  pinch  bar,  I  think  it  is  commonly  called,  or 
sometimes  called,  anyway  a  steel  bar,  by  which  the 
miner  determines  whether  or  not  there  is  any  loose, 
overhanging  rock,  and  by  which,  if  he  finds  there  are 
clinging  rocks,  he  bars  them  down,  or  pries  them  off, 
as  the  case  may  be,  so  that  there  will  be  no  danger 
from  that  source.  He  further  testifies  in  substance, 
and  I  am  only  giving  you  the  general  substance  of 
his  testimony,  that,  not  finding  such  bar,  he  was  in- 
specting the  place  as  best  he  could  with  the  appli- 
ances at  hand,  and  before  he  had  completed  the  in- 
spection so  as  to  satisfy  himself  that  it  would  be  safe 
to  go  to  work  there  with  his  drill,  the  shift  boss,  a  Mr. 
Brown,  came  along,  and  asked  him  what  he  was 
doing,  and  expressed  dissatisfaction  with  the  delay, 
and  directed  him  to  go  with  his  work  as  a  machine 
man,  and  in  substance  assured  him  that  the  place 
was  safe.     Now,  the  plaintiff  concedes  in  his  testi- 
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monj^  that  he  was  an  experienced  miner.  He  further 
tells  you  that,  as  such  experienced  and  skilled  miner, 
it  would  have  been  entirely  possible  and  prac- 
ticable for  him  to  detect  the  danger  in  this 
overhanging  wall,  or  the  back,  or  roof,  as 
it  is  called,  had  he  had  the  ordinary  appli- 
ances, the  bar,  or  had  he  been  given  sufficient  time  to 
make  the  discovery,  but  that  notwithstanding  his 
skill  and  ability  to  make  such  a  discovery  had  he 
been  given  the  time  and  the  instrumentalities,  he 
yielded  to  the  suggestion  or  direction  of  the  foreman 
and  went  on  with  his  work,  relying  upon  the  assur- 
ance of  the  shift  boss  that  the  place  was  safe.  Now 
in  this  testimony  he  is  perhaps  corroborated  to  some 
extent;  it  is  for  you  to  say  whether  at  all,  and,  if  so, 
how  much,  by  the  witness  Thomas  Simih.  Upon  the 
other  hand, —  (I  am  referring  to  the  testimony  be- 
cause I  am  going  to  instruct  you  that  there  is  sub- 
stantially but  one  question  er  issue  of  fact  upon 
which  you  are  to  find,  and  your  finding  as  to  that 
fact  will  depend  whether  your  verdict  will  be  for  the 
plaintiff  or  the  defendant)  — the  testimony  of  the 
shift  boss,  Brown,  upon  the  other  hand,  is  to  the 
effect  that  he  observed  the  condition  of  the  back  of 
the  stope,  noticed  that  there  was  a  long,  open  crack, 
and  felt  that  it  was  a  dangerous  situation,  that  it  was 
bad  ground,  as  they  call  it,  and  called  it  to  the  atten- 
tion of  the  plaintiff,  with  the  suggestion  that  it  was 
dangerous.  Some  reply  was  made  by  the  plaintiff, 
and  he  again  made  the  statement  that  it  didn't  look 
good  to  him,  or  something  to  that  effect.     But  yet 
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that  he,  after  warning  the  plaintiff  in  that  manner, 
went  on,  and  a  short  time  afterwards  the  accident 
occurred.  In  some  of  these  particulars  at  least  he  is 
corroborated  in  a  measure,  if  you  believe  the  testi- 
mony by  the  witness  Andy  Berg,  and  the  witness 
John  Conlon. 

Now,  if  you  find  that  the  plaintiff's  testimony  is 
substantially  true,  and  that  he  did  not  observe  any 
crack  in  the  back  of  the  stope,  and  that  he  had  not 
finished  his  investigation,  but  that  he  was  diverted 
therefrom  by  the  direction  of  Mr.  Brow^n,  if  you  be- 
lieve that  his  testimony  is  substantially  true,  you 
should  find  in  his  favor.  The  burden  is  upon  him  of 
showing  by  a  preponderance  of  the  evidence  that  the 
conditions  that  he  has  testified  to  were  substantially 
as  he  testified,  and  that  he  had  substantially  the  con- 
versation with  the  shift  boss  that  he  related.  By  a 
preponderance  of  the  evidence  is  not  meant  necessa- 
rily a  greater  number  of  witnesses.  Sometimes  it 
turns  out  that  the  testimony  of  one  witness  may  be 
more  convincing,  may  be  more  persuasive  to  the  jury 
or  to  the  court,  or  outside  of  court,  as  far  as  that  is 
concerned,  than  the  testimony  of  two  or  three  or  four 
witnesses.  It  is  for  you  to  say  upon  which  side  the 
truth  lies,  and  whether  or  not  you  will  attach  greater 
weight  to  the  testimony  of  the  plaintiff,  and  that  of 
Thomas  Simih,  so  far  as  it  is  pertinent  and  corrob- 
orates him,  or  whether  you  will  attach  greater  weight 
or  equal  weight  to  the  witnesses  for  the  defendant, 
because  if  the  testimony  were  equally  balanced  upon 
that  issue  it  would  be  your  duty  to  find  for  the  de- 
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fendant,  the  burden  being  upon  the  plaintiff  to  show 
the  truth  of  that  which  he  alleges  to  be  true,  by  a 
preponderance  or  greater  weight  of  the  testimony. 

Upon  the  other  hand,  if  you  disbelieve  him,  if  you 
find  that  his  testimony  is  not  substantially  true,  and 
if  you  find  that  the  testimony  of  Mr.  Brown  is  in  ac- 
cordance with  the  truth,  is  substantially  true,  and 
thus  find  that  the  plaintiff  was  advised  of  this  con- 
dition, his  attention  was  directed  to  it,  he  was  warned 
that  it  was  dangerous,  and  if  thereafter,  notwith- 
standing such  warning,  he  continued  to  work  and 
subject  himself  to  unnecessary  peril,  then  he  as- 
sumed the  risk  of  any  danger  that  might  ensue,  of 
any  accident  that  might  follow  therefrom ;  he  would 
be  chargeable  himself  with  the  negligence,  he  would 
be  chargeable  with  the  assumption  of  whatever  risk 
there  was  after  his  attention  was  called  to  it  and  he 
continued  to  subject  himself  to  it.  I  say  that  because 
he  admits  that  he  was  an  experienced  miner,  and 
was  able  to  appreciate  the  dangers  from  conditions 
of  that  sort.  So  that  the  primary  issue,  gentlemen, 
upon  which  you  are  to  find  is  as  to  whether  or  not 
the  testimony  of  the  plaintiff  is  substantially  true  or 
the  testimony  of  the  shift  boss,  Mr.  Brown,  is  sub- 
stantially true.  If  you  support  the  plaintiff's  testi- 
mony, you  will  find  in  his  favor.  If  you  do  not  sup- 
port it,  but  find  Mr.  Brown  was  telling  the  truth 
substantially,  then  you  will  find  for  the  defendant. 

Now,  if  your  finding  upon  this  issue  should  be  for 
the  plaintiff,  then  it  is  for  you  to  say  what  the  amount 
of  his  recovery  should  be.     The  law  does  not  pre- 
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scribe  any  definite  or  specific  standard  by  which  a 
man's  damages  may  be  measured,  where  he  has  suf- 
fered a  personal  injury,  and  you  will  very  readily 
see  that  it  would  be  difficult  to  fix  any  measure  by 
which  a  jury  could  be  definitely  guided.  An  arbi- 
trary amount  might  be  prescribed  by  the  statute, 
but  the  legislature  has  not  seen  fit  to  do  that.  It 
has  left  that  matter  to  the  good  sense  and  reasona- 
bleness of  a  jury  made  up  of  twelve  men,  it  being 
assumed  that  your  composite  judgment  would  prob- 
ably award  a  just  amount.  So  it  is  for  you  to  deter- 
mine, in  the  light  of  the  evidence  which  you  have, — 
you  can't  go  outside  of  the  evidence, — in  the  light  of 
the  evidence  you  have,  what  is  a  reasonable  com- 
pensation to  the  plaintiff  for  his  injuries,  such  as  he 
suffered  at  that  time,  if  you  find  that  the  defendant 
was  responsible  for  them.  You  may  take  into  con- 
sideration the  pain,  if  any,  which  the  plaintiff  has 
suffered,  and  that  which  he  is  likely  to  suffer  in  the 
future.  Take  into  consideration  the  impairment  of 
his  physical  ability,  his  capacity  to  perform  work,  to 
earn  money,  to  make  a  living  for  himself,  his  capac- 
ity for  enjoyment  of  life,  including  the  right  to  earn 
a  living  and  make  money,  determine  this  in  the  light 
of  all  the  evidence,  including  that  of  the  physicians, 
insofar  as  you  may  be  able  to  credit  their  testimony. 
I  cannot  assist  you  very  much,  gentlemen,  on  the 
general  question  of  the  weight  to  be  given  to  the 
testimony  or  the  credibility  of  the  witnesses.  You 
may  not  find  the  duty  which  you  have  to  discharge 
in  a  case  of  this  kind  a  difficult  one,  or  you  may  find 


vs.  Louis  Anderson  183 

it  to  be  easy.  These  witnesses,  that  is,  some  of  them, 
have  testified  directly  contrary  one  to  the  other.  All 
of  them  could  not  be  telling  the  truth.  It  is  for  you 
to  say  whether  any  one  of  them  has  wilfully  pervert- 
ed the  truth.  So  far  as  is  possible,  it  is  the  duty  of 
jurors  to  reconcile  the  testimony  where  there  are 
discrepancies,  but  where  it  is  impossible  to  do  so  of 
course  you  will  have  to  reject  the  testimony  of  one 
witness  or  another.  Generally  speaking,  you  should 
apply  the  rules  that  you  have  learned  in  the  practi- 
cal experience  of  life,  having  in  mind  the  motives 
by  which  men  are  actuated,  the  incentives  to  speak 
the  truth  or  to  color  it  or  pervert  it,  the  interest, 
direct  or  indirect,  which  any  witness  may  have,  his 
intelligence  or  want  of  intelligence,  etc.  You  have 
seen  the  witnesses  testify,  and  you  are  quite  as  able 
as  I  am  to  determine  who  has  told  the  truth  and  what 
weight  to  give  to  the  testimony. 

Two  forms  of  verdict  have  been  prepared.  One 
is  simply,  ''We  the  jury  in  the  above  entitled  cause 
find  for  the  defendant."  That  you  will  use  in  case 
you  find  in  favor  of  the  defendant.  The  other  is  that 
you  find  in  favor  of  the  plaintiff,  and  you  assess  his 
damages  against  the  defendant  in  the  sum  of  blank 
dollars.  A  blank  is  left  in  which  you  will  insert  the 
amount  which  you  award  the  plaintiff,  if  you  find 
in  his  favor  at  all.  In  either  case,  if  you  agree  upon 
a  verdict,  your  foreman  will  sign  it,  and  you  will 
come  into  court. 

Different  from  the  practice  in  the  state  court,  it 
is  necessary  that  all  of  you  concur  in  finding  a  ver- 
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diet.  Some  of  you  may  have  been  upon  juries  in  the 
state  court,  and  in  civil  cases  there  nine  of  you  agree- 
ing may  return  a  verdict.  In  this  court  it  is  neces- 
sary that  you  all  agree  before  you  can  return  a  ver- 
dict. 

Perhaps  I  should  make  one  other  suggestion.  If 
you  find  in  favor  of  the  plaintiff,  and  also  find  some 
difficulty  in  agreeing  upon  the  amount  which  should 
be  awarded,  it  would  be  improper  for  you  to  resort 
to  what  is  called  lot  or  chance.  Juries  sometimes  iit 
such  a  predicament,  in  order  to  reach  an  agreement, 
adopt  the  plan  of  each  one  writing  the  amount  which 
he  thinks  should  be  awarded  on  a  piece  of  paper,  and 
then  adding  all  twelve  amounts  together  and  divid- 
ing by  twelve,  and  take  that  as  the  verdict.  That 
would  be  an  improper  thing  to  do.  The  verdict  is 
supposed  to  be  the  result  of  your  judgment,  and  not 
the  result  of  a  resort  to  chance  in  that  way.  Try  to 
agree  upon  a  verdict,  gentlemen.  Use  your  best  en- 
deavor so  to  do.  Listen  to  fair  discussion,  and  see 
whether  you  cannot  bring  your  minds  to  agree  upon 
one  result.    Let  the  bailiff  be  sworn. 

MR.  FOX :  It  is  my  understanding  that  the  prac- 
tice requires  that  the  exceptions  taken  to  the  in- 
structions should  be  taken  before  the  jury  retires, 
Your  Honor. 

THE  COURT :  Yes.  The  jury  may  retire  to  the 
hallway,  and  I  will  call  them  back  if  I  decide  to  mod- 
ify the  instructions. 

(The  bailiff  was  thereupon  sworn.) 

THE  COURT :  You  will  observe  this  oath,  gen- 
tlemen.   Retire  now  with  the  bailiff. 
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(The  jury  thereupon  retired  from  the  court  room.) 
MR.  FOX:  The  defendant  now  objects  and  ex- 
cepts to  that  portion  of  the  instructions  of  the  court 
to  the  jury  to  the  effect  that  it  is  one  of  the  duties  of 
the  defendant  in  this  case  to  furnish  the  plaintiff  a 
reasonably  safe  place  in  which  to  w^ork,  for  the  reas- 
on that  the  duty  of  providing  a  reasonably  safe  place 
in  which  to  work  does  not  extend  to  places  or  struc- 
tures made  dangerous  by  the  very  work  in  which  the 
workman  is  engaged,  so  far  as  that  safety  depends 
upon  the  due  performance  of  the  work  by  the  work- 
man and  those  who  stand  in  the  relation  to  him  of 
fellow  servants. 

2.  The  defendant  objects  and  excepts  to  that  por- 
tion of  the  instructions  of  the  court  to  the  jury  which 
advises  the  jury  that  the  testimony  of  the  plaintiff 
is  corroborated  by  the  testimony  of  the  witness 
Simih,  for  the  reason  that  in  no  particular  is  such 
testimony  corroborative. 

3.  The  defendant  objects  and  excepts  to  that  por- 
tion of  the  instructions  of  the  court  to  the  jury  which 
advises  the  jury  in  words  and  effect  that  it  was  nec- 
essary that  the  plaintiff  in  this  case  should  have  been 
warned  of  the  danger  by  the  shift  boss  or  have  it 
brought  to  his  attention,  otherwise  the  defendant 
would  be  liable.  I  don't  quite  remember  the  language 
of  Your  Honor,  but  I  think  you  laid  stress  upon  the 
fact  that  the  plaintiff  should  be  warned  in  this  case. 

THE  COURT :    I  didn't  intend  so  to  instruct. 
MR.  FOX :     It  is  quite  difficult  to  keep  in  mind 
the  entire  instruction. 
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THE  COURT:  I  think  you  may  bring  the  jury 
back.  I  doubt  whether  the  jury  would  put  the  con- 
struction upon  the  instructions  which  you  seem  to 
suggest  here,  but  in  order  to  avoid  any  question  and 
to  guard  against  it  in  any  way,  on  the  first  two 
points — I  am  quite  sure  that  on  the  last  point  I  gave 
no  such  impression. 

MR.  FOX:  Would  Your  Honor  care  to  have  a 
statement  of  the  law  in  reference  to  that  question? 

THE  COURT:    No. 

(The  jury  was  thereupon  returned  into  court.) 

THE  COURT:  Gentlemen,  my  attention  is  di- 
rected to  two  particulars  in  which  it  is  thought  you 
may  misunderstand  what  I  intended  to  say  to  you. 

First.  I  did  not  intend  to  express  the  opinion  that 
the  plaintiff  is  necessarily  corroborated  by  the  wit- 
ness Thomas  Simih.  I  meant  to  suggest  that  you 
might  find, — might  or  might  not  find  that  he  is  cor- 
roborated by  him.  It  is  for  you  to  say  what  the  facts 
are,  and  you  may  disregard  any  view  that  you  may 
think  I  entertain,  or  that  you  may  think  that  I  have 
expressed  in  the  course  of  these  instructions,  as  to  the 
facts,  or  as  to  the  issues  of  fact.  I  merely  intended 
to  direct  your  attention  to  that  in  order  to  make  clear 
the  issue.  It  is  for  you  to  say  whether  Simih  does  or 
does  not  corroborate  the  plaintiff's  testimony. 

In  the  second  place,  it  may  be  that  you  did  not  fully 
understand  what  I  meant  to  say  to  you  about  the 
duty  of  the  master,  the  defendant  in  this  case,  to  use 
reasonable  care  to  see  that  the  place  where  the  plain- 
tiff was  working  was  kept  in  a  safe  condition.    I  did 
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say,  and  intended  to  say,  that  that  is  a  primary  duty 
of  all  employers  of  labor.  In  this  case,  however,  un- 
der the  conditions,  it  was  entirely  proper  for  the 
defendant  to  discharge  that  duty  to  one  like  the 
plaintiff  by  employing  him  as  a  skilled  miner,  as  a 
miner  of  experience,  and  impose  upon  him  the  duty 
of  making  inspection  of  the  place  where  he  was  about 
to  go  to  work,  and  to  bar  down  any  loose  rock.  He, 
upon  his  own  testimony,  assumed  that  duty  in  this 
case.  He  admits  that  that  was  his  duty,  and  hence 
the  defendant  company  was  not  in  the  first  place  re- 
sponsible for  the  discharge  of  that  duty  to  him.  It 
was  his  duty  to  bar  down  this  rock  and  his  duty  to 
make  inspection  and  see  whether  the  place  was  safe. 
And  if  the  foreman  did  not,  while  he,  the  plaintiff, 
was  making  such  inspection,  come  along  and  direct 
him  to  stop  his  inspection,  and  to  go  to  work  with 
his  drill,  then,  as  I  have  already  tried  to  make  plain 
to  you,  he  couldn't  recover,  and,  as  I  have  tried  to 
make  plain  to  you,  it  comes  to  be  merely  a  question  of 
fact  as  to  whether  or  not  the  plaintiff  is  telling  the 
truth  about  what  Brown  said  to  him,  or  whether 
Brown  is  telling  the  truth  in  his  testimony  as  to 
what  occurred  there  when  the  two  were  together. 
That  is  all.    You  may  retire  now  with  the  bailiff. 

(The  jury  thereupon  retired  to  consider  their  ver- 
dict.) 

The  jury  returned  into  court  at  eleven-thirty  P. 
M.,  Thursday,  Nov.  23,  1916,  with  the  following 
verdict : 


188  Federal  Mining  &  Smelting  Co. 

''In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

LOUIS  ANDERSON,  Plaintiff, 

vs. 
FEDERAL  MINING  &  SMELTING  COMPANY, 
a  Corporation,  Defendant. 

VERDICT. 
No.  655. 
We,  the  jury  in  the  above  entitled  cause,  find  for 
the  plaintiff  and  assess  his  damages  against  the  de- 
fendant in  the  sum  of  $7,500. 

J.  J.  HURM,  Foreman." 
Filed  Nov.  23,  1916. 

W.  D.  McReynolds,  Clerk. 

9:30  A.  M.,  Friday,  Nov.  24,  1916. 

MR.  FOX :  If  Your  Honor  please,  in  the  case  we 
tried  yesterday  I  would  like  to  have  sixty  days  stay 
of  execution.  I  desire  to  file  a  motion  or  petition  for 
new  trial. 

THE  COURT :  Very  well.  I  suppose  there  is  no 
objection,  Mr.  McFarland? 

MR.  McFARLAND :    I  think  not,  Your  Honor. 

THE  COURT :    Sixty  days  stay  of  execution. 

MR.  FOX :  If  Your  Honor  please,  I  neglected  to 
ask  Your  Honor  to  include  in  that  order  an  oppor- 
tunity for  us  to  file  a  bill  of  exceptions  in  thirty  days, 
instead  of  ten  days,  as  provided  by  the  rule. 

THE  COURT:  Very  well.  Thirty  days  for  the 
defendant  in  which  to  prepare  and  serve  proposed 
bill  of  exceptions.    You  are  aware,  of  course,  that  a 
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bill  of  exceptions  is  not  necessary  on  your  motion 
for  new  trial? 

MR.  FOX :     I  understand  that,  Your  Honor. 

And  comes  now  the  defendant,  Federal  Mining  & 
Smelting-  Company,  and  serves,  presents  and  files 
the  foregoing  as  and  for  a  full,  true  and  correct  Bill 
of  Exceptions  of  all  rulings  made  at  and  during  the 
course  of  the  trial  of  the  above  entitled  action  in  the 
above  entitled  Court,  Vv^hich  said  rulings  were  duly 
objected  and  excepted  to  by  the  defendant,  upon  the 
grounds  mentioned  therein,  said  exceptions  being 
accompanied  with  the  whole  evidence  in  said  case, 
the  same  being  necessary  to  explain  the  said  excep- 
tion, and  each  and  every  of  them,  and  their,  and  each 
of  their,  relation  to  the  case,  and  to  show  that  the 
said  rulings,  and  each  and  every  of  them,  tended  to 
prejudice  the  rights  of  the  said  defendant. 

Dated  at  Wallace,  Idaho,  this  22nd  day  of  Decem- 
ber, A.  D.  1916. 

FEATHERS'TQNE  &  FOX, 
Attorneys  for  Defendant^ 

Wallace,  Idaho. 

Service  of  the  foregoing  Bill  of  Exceptions  accept- 
ed and  the  receipt  of  a  true  and  correct  copy  thereof 
admitted  at  Coeur  d'Alene,  Idaho,  this  23rd  day  of 
December,  A.  D.  1916. 
Lodged  Dec.  23,  1916. 

McFARLAND  &  McFARLAND, 

Attorneys  for  Plaintiff, 
Coeur  d'Alene,  Idaho. 
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Duly  allowed  and  settled  as  the  defendant's  Bill 
of  Exceptions,  this  17th  day  of  February,  1917. 

FRANK  S.  DIETRICH, 

Judge. 
Filed  Feb.  17,  1917. 

W.  D.  McReynolds,  Clerk. 

By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
No.  655. 
PETITION  FOR  NEW  TRIAL 
To  the  Honorable  Frank  S.  Dietrich,  Judge  of  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northerfi  Division,  the  petition  of 
the  Defendant  Federal  Mining  &  Smelting  Com- 
pany, respectfully  represents: 
The  defendant  Federal  Mining  &  Smelting  Com- 
pany respectfully  petitions  the  above  entitled  Court 
and  Judge  thereof  to  set  aside  the  verdict  rendered 
by  the  jury  in  the  said  cause  in  the  sum  of  seventy- 
five  hundred  dollars  ($7500.00)  on  the  28rd  day  of 
November,  1916,  and  the  judgment  entered  thereon, 
which    judgment    was    entered   on   the   24th   day 
of  November,  1916,  and  to  grant  this  defendant  a 
new  trial  in  said  cause  for  the  following  reasons  and 
upon  the  following  grounds,  to-wit: 

1.  Because  of  errors  occurring  at  the  trial. 

2.  Because  of  the  insufficiency  of  the  evidence 
to  justify  the  verdict. 

3.  Because  the  verdict  and  the  judgment  thereon 
is  against  the  law. 
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4.  Because  of  surprise  which  ordinary  prudence 
could  not  have  guarded  against. 

5.  Because  of  irregularity  in  the  proceedings  of 
the  adverse  party  by  which  the  defendant  was  pre- 
vented from  having  a  fair  trial. 

6.  Because  excessive  damages  appearing  to  have 
been  given  by  the  jury  under  the  influence  of  passion 
and  prejudice. 

As  to  the  errors  in  law  occurring  at  the  trial,  the 
defendant  specifies  the  following  particulars  which  it 
relies  upon,  to-wit : 

(a)  The  Court  erred  in  denying  the  defendant's 
motion  for  a  non-suit  made  at  the  close  of  all  of  the 
testimony  given  on  behalf  of  the  plaintiff. 

(b)  The  Court  erred  in  denying  the  defendant's 
motion  to  direct  a  verdict  for  the  defendant  which 
motion  was  made  at  the  close  of  all  of  the  evidence. 

As  to  the  point  of  the  insufl^ciency  of  the  evidence 
to  justify  any  verdict  in  favor, of  the  plaintiff,  the 
defendant  specified  the  particulars  thereon  as  fol- 
lows: 

(a)  The  evidence  wholly  fails  to  disclose  any 
negligence  on  the  part  of  the  defendant,  but  does  dis- 
close that  it  was  the  duty  of  the  plaintiff  to  make 
the  place  in  which  he  was  working  secure  against 
danger  by  barring  down  or  otherwise  securing  the 
place  by  means  well  known  to  the  plaintiff  as  an 
experienced  miner,  and  the  evidence  conclusively 
shows  that  any  injuries  which  the  plaintiff  may  have 
sustained  were  the  result  of  the  fall  of  rock  from 
the  roof  or  back  of  the  stope  at  the  place  in  which 
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he  was  working  and  into  which  he  was  drilling,  and 
was  one  of  the  obvious  risks  which  he  assumed  upon 
entering  the  employment  of  the  defendant. 

(b)  The  evidence  of  the  plaintiff  to  the  effect  that 
he  v\^as  assured  of  the  safety  of  the  ground  under 
which  he  was  working  and  directed  to  work  is  ir- 
relevant, incompetent  and  immaterial  in  this  case 
for  the  reason  that  such  evidence  is  not  within  the 
issues,  there  being  no  allegation  in  the  pleadings  that 
the  plaintiff  was  injured  by  reason  of  his  having  been 
assured  that  the  ground  was  safe  and  had  been  di- 
rected to  work  there  without  making  an  inspection 
which  he  was  ordinarily  required  to  do. 

(c)  Even  if  it  is  conceded  that  the  testimony  of 
the  plaintiff  is  true  that  he  was  assured  by  the  shift 
boss  that  the  ground  under  which  he  was  working 
was  safe  and  was  directed  by  him  to  work  there, 
then  the  evidence  conclusively  discloses  that  the 
plaintiff  and  the  said  shift  boss  were  fellow  servants; 
the  evidence  conclusively  disclosing  that  the  shift 
boss  was  not  engaged  in  the  performance  of  a  non- 
delegable duty  of  the  master  in  giving  such  assur- 
ance and  direction. 

Moreover,  the  evidence  of  the  alleged  assurance  of 
safety  and  direction  of  the  shift  boss  to  the 
plaintiff  is  insufficient  to  warrant  the  con- 
clusion that  the  plaintiff  actually  received  such 
assurance  and  direction  at  all.  And  it  is 
entirely  insufficient  to  warrant  a  conclusion  that 
the  plaintiff  relied  thereon,  or  had  reason  for  doing 
so.     But  the  evidence  conclusively  discloses  that,  as 
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an  experienced  miner,  of  more  than  16  years'  ex- 
perience, and  especially  in  view  of  his  intim.ate  knowl- 
edge of  the  duties  of  a  machineman  in  that  mine, 
the  plaintiff  knew  that  he  had  no  right  to  rely  upon 
such  assurance  or  follow  such  direction,  if  the  same 
were  actually  given,  for  the  following  reasons: 

1st:  Because  plaintiff  knev/  that  the  shift  boss 
had  not  seen  the  place  where  the  plaintiff  was  work- 
ing on  that  day; 

2nd :  Because  plaintiff  had  more  time  and  great- 
er opportunity  than  the  shift  boss  to  ascertain  the 
nature  of  the  ground ; 

3rd :  Plaintiff  knew  that  under  the  rules  and  cus- 
toms of  that  mine  it  was  his  own  duty  to  inspect  the 
ground  under  which  he  was  working  and  to  ascertain 
for  himself,  for  the  purpose  of  protecting  himself, 
whether  or  not  the  place  was  safe,  and,  for  the  pur- 
pose of  making  the  same  safe,  to  bar  down  or  other- 
wise secure  the  place ;  and  the  plaintiff  knew  that  it 
was  no  part  of  the  duty  of  the  shift  boss  to  make 
such  detailed  or  particular  inspection,  nor  was  it  the 
duty  of  the  shift  boss  to  bar  down,  or  secure  the  place 
where  the  plaintiff  was  working  against  the  very 
danger  from  which  the  plaintiff  sustained  an  acci- 
dent and  injuries,  and 

4th :  The  evidence  not  only  fails  to  show  that  the 
shift  boss  had  authority  to  interfere  with  rules  and 
customs  of  the  mine  by  making  such  assurance  and 
giving  such  order,  but  it  conclusively  shows  that  the 
shift  boss  had  no  such  right  and  authority,  and  that 
this  was  well  known  and  understood  by  the  plaintiff. 
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Moreover,  it  conclusively  appears  from  the  evi- 
dence that  despite  such  assurance  and  direction,  if 
the  same  were  actually  given,  it  was  the  duty  of  the 
plaintiff  to  inspect  the  place  for  himself  and  to  make 
the  same  secure  against  danger,  and  that,  therefore, 
if  he  failed  to  do  so  because  of  such  alleged  assurance 
and  direction,  he  assumed  the  additional  risk  of 
working  under  rock  and  ore,  which  he  knew,  or  in 
the  exercise  of  reasonable  care  might  or  could  have 
known,  were  dangerous  and  liable  to  fall. 

Upon  the  point  of  the  misconduct  of  the  plaintiff 
by  which  the  defendant  was  prevented  from  having 
a  fair  trial,  we  assign  the  misconduct  of  counsel  in 
his  argument  to  the  jury.  The  same  was  practically 
entirely  an  appeal  to  the  passion  and  prejudice  of  the 
jury  against  the  defendant.  By  way  of  illustration 
we  call  the  Court's  attention  to  the  statement  of 
counsel  in  his  closing  argument  to  the  jury  in  which 
he  said  in  substance  and  to  the  effect,  that  the  defend- 
ant would  have  been  glad  if  more  rock  had  fallen 
upon  the  plaintiff  and  had  killed  him,  so  that  they 
would  not  have  had  to  pay  any  damages  because  no- 
body would  have  heard  anything  more  about  it.  In 
this  connection  we  also  call  Your  Honor's  attention 
to  the  constant  reference  made  by  counsel  for  the 
plaintiff  to  the  defendant  in  this  case  as  ''this  cor- 
poration." 

Upon  the  assignment  of  surprise  which  ordinary 
prudence  could  not  have  guarded  against,  the  de- 
fendant specifies  as  follows : 

The  allegations  of  the  amended  complaint  as  to 
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negligence  are  that  the  plaintiff  ''Did  not  know  and 
had  no  means  of  knowing  and  by  the  exercise  of  due 
care,  caution  and  diligence  could  not  have  discovered 
the  dangerous  and  unsafe  condition  of  the  place  in, 
at  and  where  he  was  performing  his  said  dutj^  and 
did  not  know  and  had  no  means  of  knowing,  and  by 
the  exercise  of  due  care,  caution  and  diligence  could 
not  have  discovered  that  the  said  rock  and  ledge 
matter  then  and  there  being  above  and  over  him  in 
the  said  mine  where  he  was  performing  his  said 
duty  were  loose,  insecure  or  otherwise  dangerous 
and  unsafe, — and  that  prior  to  commencing  his  duty 
in  the  operation  of  said  compressed  air  drill,  he  ex- 
amined and  inspected  the  place  in  which  he  was  per- 
forming his  said  duties  and  examined  the  overhang- 
ing rock  and  ledge  matter  with  as  much  care  and 
caution  as  he  was  able  to  exercise, — he  did  not  dis- 
cover and  could  not  by  the  exercise  of  reasonable 
care,  caution  and  diligence  have  discovered  that  the 
said  rock  and  ledge  matter  were  loosened  or  insecure 
and  liable  to  fall  upon  him;  that  under  the  terms 
of  plaintiff's  employment  it  was  not  his  duty  to  test 
the  condition  of  said  overhanging  rock  and  ledge  mat- 
ter, but  that  it  was  the  duty  of  the  defendant  to 
carefully  examine  and  test  the  condition  of  said  over- 
hanging rock  and  ledge  matter  before  plaintiff  com- 
menced the  performance  of  his  duties  in  the  opera- 
tion of  said  drill  or  driller,  which  defendant  negli- 
gently omitted  to  do;  that  the  plaintiff,  prior  to  re- 
ceiving said  injuries  and  prior  to  the  time  he  com- 
menced the  performance  of  his  said  duties,  as  afore- 
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said,  had  a  right  to  believe  and  did  believe  that  the 
defendant  carefully  tested  the  condition  of  the  over- 
hanging rock  and  ledge  matter,  and  that  the  same 
was  in  a  safe  condition;  that  the  defendant  at  or 
prior  to  the  time  plaintiff  received  said  injuries 
could  by  the  exercise  or  ordinary  care,  caution  and 
diligence  have  discovered  said  unsafe  and  dangerous 
condition  of  said  rock  and  ledge  matter  where  he 
was  performing  his  said  duties,  but  negligently  and 
carelessly  failed  to  do  so  and  carelessly  and  negli- 
gently permitted  the  plaintiff  to  continue  his  said 
duties  with  apprising  or  warning  him  of  said  dan- 
ger." 

Upon  the  trial  of  the  case  the  plaintiff  not  only 
abandoned  every  ground  of  negligence  alleged  in  the 
complaint,  but  admitted,  time  and  again,  it  was 
not  true  as  alleged  in  his  complaint  that 
it  was  the  duty  of  the  defendant  to  make 
the  place  in  which  plaintiff  was  working  safe, 
but  that  under  the  customs  and  rules  of  the  mine  it 
was  his  duty  to  do  so,  and  excused  his  failure  to  do 
so  by  an  alleged  assurance  of  safety  and  direction 
by  the  shift  boss  to  drill  without  making  the  place 
secure.  In  the  very  nature  of  the  case  it  was  im- 
possible for  the  defendant,  taken  by  surprise  as  it 
was  by  this  entire  change  in  the  theory  of  the  case 
and  in  the  grounds  of  negligence,  to  adequately  pre- 
pare or  present  the  defendant's  case.  It  was  im- 
possible with  intelligence  and  foresight  to  closely  ex- 
amine the  plaintiff  and  to  present  the  defendant's 
side  of  the  case. 
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As  to  the  point  that  the  verdict  is  excessive,  it 
manifestly  appears  that  the  same  was  rendered 
through  passion  and  prejudice  of  the  jury  against 
the  defendant;  the  jury  were  out  only  a  short  time 
and  apparently  split  the  difference  and  gave  the 
plaintiff  one-half  of  the  am.ount  claimed.  The  testi- 
mony conclusively  shows  that  the  plaintiff  did  not 
suffer  any  permanent  physical  injuries,  no  bones 
were  broken  and  no  nerves  injured,  the  only  appar- 
ent symptom  being  pain,  which  is  a  subjective  of 
symptom,  and  which  can  easily  be  claimed  or  ex- 
aggerated without  any  real  physical  reason  or  foun- 
dation therefor.  The  verdict  and  judgment  in  this 
case  should  in  no  event  have  exceeded  the  sum  of 
$500.00  and  is  excessive  by  the  sum  of  seven  thous- 
and dollars  ($7000.00). 

This  petition  is  made  upon  the  pleadings  and  pa- 
pers on  file,  the  minutes  of  the  court  and  the  evidence 
and  all  the  proceedings  in  t-he  case. 

Wherefore  your  petitioner,  Federal  Mining  & 
Smelting  Company,  prays  that  your  Honorable  Court 
will  set  aside  the  verdict  of  the  jury  and  judgment 
thereon  and  will  grant  to  petitioner  a  new  trial  in 
said  cause. 

Dated  at  Wallace,  Idaho,  this  21st  day  of  Decem- 
ber, 1916. 

FEATHERSTONE  &  FOX, 
BRANCH  BIRD, 

Attorneys  of  Defendant. 
Residence  and  P.  0.  Address,  Wallace,  Idaho. 

Service  of  within  petition  admitted  and  receipt  of 
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a  true  and  correct  copy  thereof  admitted,  at  Wallace, 
Idaho,  this  21st  day  of  December,  A.  D.  1916. 
McFARLAND  &  McFARLAND, 
Attorneys  for  Plaintiff. 

Wallace,  Idaho. 
Filed  Dec.  26th,  1916. 

W.  D.  McReynolds,  Clerk. 

By  L.  M.  Larson,  Deputy. 


(Title  of  Court  and  Cause.) 
DECISION  ON  PETITION  FOR  NEW  TRIAL 
April  25,  1917. 
McFarland  &  McFarland,  Attorneys  for  Plaintiff. 
Featherstone  &  Fox,  Attorneys  for  Defendant. 
DIETRICH,  District  Judge: 

It  must  be  conceded  that  while  the  case  approaches, 
it  does  not  fall  within,  the  exceptional  rule  that 
where  the  character  of  the  work  is  such  that  the  con- 
dition of  the  place,  in  respect  to  safety,  necessarily^ 
changes  and  is  constantly  shifting  as  the  work  pro- 
gresses, the  master  is  relieved  from  his  primary  ob- 
ligation to  keep  the  place  safe.  The  reason  for  this 
exception  is  that  it  would  generally  be  impracticable, 
and  sometimes  impossible,  for  him  in  such  a  case  to 
provide  a  safe  place.  In  tearing  down  a  structure, 
for  example,  or  in  blasting  down  coal  in  a  coal  mine, 
or  barring  down  rock  in  a  mine  such  as  the  one  here- 
in involved,  conditions  change  from  moment  to  mo- 
ment, and  it  is  wholly  beyond  the  power  of  the  master 
to  make  inspection  or  to  provide  for  the  safety  of 
employes;    the  latter  must  look  out  for  themselves. 
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But  in  the  instant  case  such  was  not  the  condition 
at  the  time  of  the  accident.  The  plaintiff  was  not 
''making  his  own  place";  he  was  drilling  holes  into, 
not  shattering,  the  solid  rock,  or  loosening  that  which 
had  been  shattered.  He  might  have  worked  indefin- 
itely without  substantially  weakening  the  back  of 
the  stope  or  affecting  the  safety  of  the  place  where 
he  was  at  work.  If  the  place  was  dangerous  when 
he  went  on  duty,  it  was  so  as  a  consequence  of  the 
blasting  which  had  taken  place  before.  The  blasting 
had  been  completed  before  his  shift  commenced,  and 
the  evidence  abundantly  shows  that  it  was  entirely 
practicable  by  inspection  to  determine  whether  or  not 
the  stope  was  safe,  and,  if  not,  in  what  particular 
it  was  unsafe,  and  furthermore  it  was  practicable 
to  put  it  into  safe  condition  before  the  plaintiff  enter- 
ed upon  the  work  of  drilling.  The  defendant's  print- 
ed rules,  offered  in  evidence,  recognize  the  practica- 
bility of  safeguarding  against  accidents  of  this  char- 
acter, and  the  testimony  on  both  sides  supports  this 
view.  Indeed  I  do  not  understand  that  the  defendant 
now  contends  otherwise.  Bunker  Hill  and  Sullivan 
M.  Co.  V.  Jones,  130  Fed.  813.  We  start  out,  there- 
fore, with  the  premise  that  primarily  it  was  the  posi- 
tive, non-delegable  duty  of  the  defendant  to  make  an 
inspection  of  the  stope  after  the  blasting  was  com- 
pleted and  before  the  work  of  drilling  for  additional 
blasts  was  resumed.  Such  inspection  was  not  a  de- 
tail of  operation,  but  related  to  the  duty  of  providing 
a  safe  place  to  work.  To  meet  this  view,  the  defend- 
ant   invokes    another   well  recognized  exception  to 
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the  general  rule,  namely,  that  the  master  is  relieved 
from  responsibility  for  dangerous  conditions  where 
the  injured  employe,  here  the  plaintiff,  is,  by  express 
custom  or  contract,  charged  with  the  duty  of  making 
the  place  safe.  In  support  of  this  branch  of  its  de- 
fense, it  introduced  certain  standing  rules,  by  which 
employes  are  enjoined  to  take  sufficient  time  to  make 
the  required  examinations  for  the  purpose  of  guard- 
ing against  accidents,  and  to  see  that  the  place  where 
they  are  employed  is  safe.  It  is  very  much  to  be 
doubted  whether  the  plaintiff  ever  read  these  rules 
or  heard  them  read  or  explained,  but  perhaps  that 
consideration  is  unimportant  in  view  of  the  conceded 
fact  that  he  recognized  it  to  be  a  general  custom  and 
rule  in  mining  operations  of  this  character  for  the 
experienced  miner,  such  as  he  admits  he  was,  when 
going  on  shift,  to  make  proper  inspection,  and,  if 
necessary,  to  bar  down  loose  or  shattered  rock  from 
the  back  of  the  stope.  In  short,  he  recognized  that 
it  was  his  duty  to  look  out  for  his  own  safety  in  this 
respect.  In  response  to  this  contention  on  the  part 
of  the  defendant,  which  he  concedes  to  be  well  found- 
ed both  in  fact  and  in  law,  the  plaintiff  claims  that, 
recognizing  his  duty  in  this  respect,  he  was  engaged 
in  making  inspection  as  best  he  could,  although  the 
appliances  reasonably  necessary  for  that  purpose 
were  not  at  hand,  and  would  have  been  able  to  detect 
the  perilous  condition  of  the  slab  which  later  fell 
upon  him,  and  would  have  avoided  the  danger,  had 
the  foreman  or  shift  boss  not  assured  him  that  the 
place  was  safe,  and  ordered  him  to  go  to  work  with 
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his  drill.  There  is  a  sharp  conflict  in  the  testimony 
upon  this  issue,  he  asserting  and  the  foreman  deny- 
ing that  such  a  conversation  took  place.  The  fore- 
man testified  that  he  himself  called  the  plaintiff's 
attention  to  Vv^hat  he  regarded  as  a  dangerous  con- 
dition, but  that  the  plaintiff  assured  him  that  it  was 
all  right,  and  that  in  any  event  he,  the  plaintiff,  was 
standing  in  such  a  position  that  if  the  slab  fell  it 
would  not  hurt  him.  The  instructions  were  very 
specific  upon  this  issue,  and  the  verdict  necessarily 
implies  that  the  jury  believed  the  testimony  of  the 
plaintiff  and  discredited  that  of  the  foreman.  It  was 
preeminently  an  issue  for  the  jury,  and  their  finding 
must  be  accepted  as  conclusive  of  the  fact.  It  there- 
fore remains  to  consider  whether  or  not  as  a  matter 
of  law  the  defendant  can  be  held  responsible  for  the 
consequences  of  the  imprudent  and  negligent  con- 
duct of  its  foreman  or  shift  boss  in  directing  the 
plaintiff  to  forego  inspection  with  the  assurance  that 
the  place  was  safe,  and  in  ordering  him  to  go  on  with 
his  work.  As  I  understand,  it  is  conceded  by  the  de- 
fendant that  if  the  foreman,  in  respect  to  this  direc- 
tion to  the  plaintiff,  was  acting  for  and  in  the  place 
of  the  defendant,  was  in  effect  a  vice-principal,  then 
the  defendant  could  properly  be  held  responsible 
{Ohio  Copper  Co.  v.  HutcJmis,  172  Fed.  201),  but 
it  vigorously  protests  that  the  shift  boss,  though  oc- 
cupying a  position  of  superiority^  to  the  plaintiff,  is 
in  law  to  be  deemed  merely  his  fellow  servant,  and 
that  therefore  the  case  is  one  where  the  plaintiff, 
in  accepting  employment,  assumed  all  risk  of  danger 
from  his  negligence. 
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The  record  is  not  very  specific  touching  duties  of 
the  foreman,  but  it  is  fair  to  infer  that  upon  his  shift 
he  had  complete  charge  of  the  mining  operations  upon 
the  sixteenth  and  eighteenth  levels  of  the  mine,  com- 
prising twenty-two  floors.  At  the  particular  time  he 
had  supervision  of  the  work  of  from  thirty-five  to 
forty  men,  who  were  engaged  here  and  there  upon 
the  several  floors,  and  ordinarily  he  was  able  to  visit 
each  place  where  the  work  was  going  on  twice  during 
the  shift.  It  is  further  to  be  inferred  that  he  him- 
self did  no  manual  labor,  but  that  his  entire  service 
was  that  of  directing  and  superintending  the  work 
of  others.  Under  these  circumstances  it  is  not  en- 
tirely free  from  doubt  that  in  respect  to  mining  op- 
erations, strictly  speaking,  he  was  a  fellov\^  servant 
with  the  plaintiff".  Carnegie  Steel  Co.  v.  Yuhasz,  224 
Fed.  438.  Alaska  M.  Co.  v.  Muset,  114  Fed.  66.  But 
that  question  it  is  unnecessary  to  decide.  We  are 
here  concerned  with  his  status  in  relation  to  the  posi- 
tive duty  of  the  defendant  to  use  reasonable  care 
to  maintain  the  stope  in  a  reasonably  safe  condition, 
for  his  imprudent  instructions  to  the  plaintiff  per- 
tained not  to  the  manner  of  mining  but  to  the  matter 
of  making  the  stope  safe.  The  distinction  is  clearly 
drawn  in  Kelly  v.  Mining  Co.,  41  Pac.  273,  cited 
with  approval  in  Bunker  Hill  and  Sullivan  M.  Co.  v. 
Jones,  130  Fed.  819. 

In  disposing  of  this  particular  question,  I  was  at 
the  trial,  and  upon  more  mature  reflection  I  still  am, 
inclined  to  attach  much  significance  to  one  of  the 
defendant's  standing  rules,  which  it  offered  in  evi- 
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dence,  namely,  where  it  is  provided  that  "each  man 
must  ascertain  by  careful  examination  thereof  that 
the  particular  place  in  which  he  is  employed  is  safe. 
If  found  to  be  in  an  unsafe  condition  from  any  cause 
whatever,  measures  must  be  taken  to  remove  such 
danger  at  once  and  before  proceeding  to  work,  and 
if  necessary  the  foreman  or  shift  boss  must  be  noti- 
fied." Doubtless  the  condition  existing  at  the  time 
of  the  accident  was  one  falling  within  the  class  cover- 
ed by  this  rule.  Under  the  rule,  it  was  the  duty  of 
the  plaintiff  himself  to  make  examination  to  see 
whether  the  stope  was  safe  before  he  commenced 
work.  But  it  further  seems  to  be  equally  plain  that 
it  was  the  intention  of  the  defendant  to  constitute 
the  foreman  or  shift  boss  its  representative  in  respect 
to  matters  of  safety,  with  power  to  determine  what 
to  do,  and  with  authority  to  direct  and  control  the 
miners  in  respect  to  such  matters.  Suppose  that  the 
plaintiff  in  this  case  had  taken  the  time,  and  had  been 
successful  in  discovering  the  defective  condition  of 
the  stope,  and,  concluding  that  the  defect  was  of  such 
character  that  he  could  not  remedy  it,  he  desired  to 
appeal  to  the  master  to  make  the  place  secure,  where 
would  he  have  gone?  How  could  he  have  communi- 
cated with  the  defendant?  Is  it  not  manifest  that 
this  rule  directed  him  to  go  to  the  foreman  or  shift 
boss?  Did  not  the  rule  impliedly  say  to  him  that  in 
respect  to  matters  of  safety  he  was  to  recognize  the 
foreman  as  being  the  principal?  Otherwise  why 
notify  the  shift  boss?  There  is  no  further  provision 
that  the  shift  boss  should  thereupon  report  to  any 
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other  officer  of  agent.  The  fact  that  here  the  shift 
boss  came  to  the  plaintiff  instead  of  the  plaintiff  re- 
porting to  him,  does  not  alter  the  case.  If  within 
this  sphere  the  foreman  was  a  vice-principal,  his  in- 
structions were  the  instructions  of  the  defendant,  and 
necessarily  imposed  responsibility.  Can  there  be  any 
doubt  of  the  consequences  had  the  plaintiff  declined 
to  go  on  with  his  work  when  the  foreman  directed 
him  to  desist  from  further  inspection,  with  the  assur- 
ance that  the  place  was  safe?  V/hile  the  record  does 
not  expressly  disclose  the  power  of  the  foreman  to 
discharge,  such  authority  is  to  be  inferred  from  the 
general  nature  and  dignity  of  the  position  he  occu- 
pied and  indeed  in  the  argument  it  is  conceded. 
Not  that  this  consideration  is  controlling,  but 
it  may  be  resorted  to  for  light  upon  the  question 
whether  or  not  the  parties  understood  that  the  plain- 
tiff assumed  the  risk  of  the  foreman's  negligence  in 
respect  to  conditions  of  safety.  The  doctrine  con- 
tended for  is  so  harsh  that  I  am  not  inclined  to  give 
it  place  except  upon  the  clearest  authority.  It  seems 
to  me  that  it  would  enable  employers,  by  adopting  the 
system  here  employed,  practically  in  all  cases  to  with- 
draw from  the  employe  all  substantial  protection 
which  the  general  rule  of  the  master's  positive,  non- 
delegable duty  was  designed  to  afford.  Nor  when  we 
come  to  examine  the  decided  cases  upon  the  subject 
do  we  find  such  clear  authority.  The  defendant  has 
furnished  a  very  elaborate  and  able  brief  upon  the 
question,  with  numerous  citations.  It  is  not  strange 
that  in  none  of  them  were  the  facts  precisely  the  same. 
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Personal  injuries  happen  under  the  greatest  vari- 
ety of  circumstances,  and  personal  injury  claims 
often  turn  upon  very  slight  distinguishing  features. 
It  is  to  be  presumed  that,  out  of  the  great  multitude 
of  cases,  counsel  have  cited  those  deemed  to  be  the 
most  favorable  to  their  contention.  But  upon  exam- 
ination it  is  found  that  most  of  them  relate  not  to 
the  maintenance  of  a  safe  place  in  which  to  work, 
but  to  the  mere  details  of  carrying  on  the  work.  We 
may  briefly  notice  a  few  of  them.  In  City  of  Minne- 
apolis v.  Lundin,  (C.  C.  A.,  8th  Circuit),  58  Fed.  525, 
the  work  of  blasting  was  being  carried  on  continu- 
ously. Obviously  it  was  wholly  impracticable  for  the 
defendant  city  to  keep  safe  the  place  where  the  plain- 
tiff was  at  work.  Assuming  that  his  injury  was  the 
result  of  the  negligence  of  the  foreman  of  his  gang, 
the  court  discussed  the  legal  principles  applicable,  and 
in  the  course  of  the  discussion  it  was  said  that: 
''Whether  or  not  the  mastej^  is  liable  for  the  negli- 
gence of  such  a  servant  (a  foreriian)  in  a  given  case 
must  be  determined  by  the  nature  of  the  duty  in  the 
performance  of  which  he  was  guilty  of  negligence. 
If  he  was  engaged  in  discharging  an  absolute  duty 
of  the  master  the  latter  is  liable,  otherwise  it  is  not." 
But  here,  as  already  shown,  the  action  of  the  shift 
boss  related  to  an  absolute  duty  of  the  master,  the 
duty  to  inspect  the  stope  for  the  purpose  of  seeing 
whether  or  not  it  was  safe.  In  Alaska  Mining  Co.  v. 
Wheelan,  168  U.  S.  86,  very  frequently  cited,  the  gist 
of  the  case  is  stated  in  one  sentence  of  the  sjdlabus. 
namely:    ''And  the  corporation  is  not  liable  to  one 
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of  them  for  an  injury  caused  by  the  foreman's  negli- 
gence in  managing  the  machinery  or  in  giving  orders 
to  the  men."  Very  clearly  there  was  not  involved  in 
the  case  any  question  of  a  safe  place  to  work  or  of 
suitable  and  safe  machinery  and  appliances.  As  the 
court  said:  'There  was  no  evidence  that  he  (the 
foreman)  was  an  unsuitable  person  for  his  place, 
or  that  the  machinery  was  imperfect  or  defective  for 
its  purpose.  The  negligence,  if  any,  was  his  own 
negligence  in  using  the  machinery  or  in  giving  orders 
to  the  men,"  for  its  use.  In  Martin  v.  Atchison,  etc. 
R.  R.  Co.,  166  U.  S.  399,  the  foreman  of  a  section 
gang,  while  traveling  on  a  hand  car,  directed  one  of 
his  men  not  to  look  out  for  approaching  trains,  and 
he,  the  foreman,  carelessly  failed  to  keep  a  lookout, 
but  clearly  this  negligence  related  only  to  a  detail 
of  the  work.  In  Larson  v.  McClure,  70  N.  W.  662, 
the  court  said:  "The  present  case  does  not  seem  to 
fall  within  the  rule  that  the  master  must  furnish  the 
servant  a  reasonably  safe  place  in  which  to  work, 
inasmuch  as  the  plaintiff  and  his  fellow  servants 
practically  created  the  place  and  its  attendant  perils 
from  hour  to  hour  in  the  prosecution  of  their  labors; 
and  the  condition  was  constantly  shifting  by  reason 
of  their  own  acts,  of  which,  as  well  as  the  probable 
consequences,  they  must  be  held  to  have  had  notice." 
These  cases  are  typical  of  the  great  majority  of  the 
decisions  cited  by  counsel,  and  manifestly  are  not 
conclusive,  even  if  we  regard  the  shift  boss  as  a  fellow 
servant  with  the  plaintiff,  insofar  as  concerns  his 
primary  duty  of  mining,  as  distinguished  from  his 
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authority  in  the  matter  of  maintaining  safe  condi- 
tions. In  Florence  &  C.  C.  R.  Co.  v.  Whipps,  138 
Fed.  13,  another  case  cited,  the  court  lays  great  em- 
phasis upon  the  fact  that  an  emergency  existed,  and 
that  careful  inspection  by  the  railroad  company 
was  impracticable.  It  was  also  held  that 
jDlaintiff  knew  and  was  able  to  appi^ciate 
the  perils,  and  assumed  the  risk.  Still  an- 
other case  upon  which  the  defendant  relies, 
Kelly  V.  Jutte  &  Foley  Co.,  104  Fed.  955,  is  not  so 
easily  distinguished,  but  with  all  due  respect  to  the 
learning  of  the  court,  the  reasoning  of  the  decision 
does  not  impress  me  as  being  highl}^  persuasive 
Moreover,  it  seems  to  me  to  be  out  of  harmony  with 
the  principles  recognized  in  Metropolitan  Redwood 
Co.  V.  Davis,  (9th  C.  C.  A.),  205  Fed.  487. 

Further  in  support  of  its  contention,  the  defendant 
has  cited  Davis  v.  Trade  Dollar  M.  Co.,  117  Fed.  122, 
Bunker  Hill  etc.  v.  SchnelliiK/,  79  Fed.  263,  and  The 
Westport,  136  Fed.  391, — all  decisions  from  the  Cir- 
cuit Court  of  Appeals  of  this  circuit.  While  possibly 
tending  to  support  the  proposition  that  in  matters 
of  operation  the  shift  boss  and  the  plaintiff  were  fel- 
low servants,  the  Schnelling  and  Westport  cases  have 
little,  if  any,  direct  bearing  upon  the  precise  ques- 
tion under  consideration,  which  pertains  not  to  mat- 
ters of  operation,  but  to  the  safety  of  the  conditions 
under  which  the  operatives  were  required  to  work. 
The  facts  in  the  Davis  case  are  more  nearly  anala- 
gous,  but  it  is  readily  distinguishable.  Davis,  a  min- 
er, was  injured  by  the  explosion  of  a  missed  shot. 
As  his  shift  came  on  duty  he  and  his  associates  were 


208  Federal  Mining  &  Synelting  Co. 

informed  by  the  foreman  of  the  preceding  shift  that 
there  were  two  missed  shots,  one  in  the  back  and 
one  in  the  bottom  of  the  tunnel.  It  turned  out  that 
one  of  these  shots  was  in  the  breast  rather  than  the 
bottom  of  the  tunnel,  but  the  court  found  that  Davis 
knew  that  the  preceding  foreman  had  made  no  in- 
vestigation, and  he,  the  plaintiff,  instead  of  making 
a  careful  investigation,  assumed  that  one  of  the  miss- 
ed shots  was  under  a  pile  of  debris.  It  was  held  that 
he  himself  was  negligent.  The  court  says:  'The 
rules  of  ordinary  prudence  required  the  plaintiff  in 
error  to  require  some  member  of  his  shift,  before 
beginning  to  drill,  to  make  an  examination  in  the 
face  of  the  tunnel,  and  discover  the  location  of  the 
unexploded  blasts,  and  the  evidence  shows  that  the 
plaintiff  in  error  himself  made  the  examination.  The 
foreman  of  the  retiring  shift  did  not  pretend  to  say 
that  he  had  made  such  examination.  *  ''  *  The 
plaintiff  in  error,  while  making  his  examination,  did 
not  take  the  trouble  to  remove  the  debris  at  the  bot- 
tom of  the  tunnel,  which  debris  he  erroneously  sup- 
posed concealed  an  unexploded  hole." 

In  conclusion  upon  this  point,  I  think  it  must  be 
held  that  primarily  it  was  the  positive  duty  of  the 
defendant,  by  reasonable  inspection,  to  maintain  the 
stope  in  which  the  plaintiff  was  working  in  a  reason- 
ably safe  condition ;  that  such  inspection  would  rea- 
sonably have  been  made  subsequent  to  the  explosion 
of  the  blasts  fired  by  the  preceding  crew,  and  the 
method  employed  by  the  defendant  in  carrying  on  its 
mining  operations  contemplated  such  inspection ;  that 
it  was  proper  for  the  defendant  to  impose  upon  the 
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members  of  the  succeeding  shift  the  duty  of  making- 
such  inspection  and  of  barring  down  all  loose  rock 
before  they  commenced  the  work  of  drilling,  and  such 
was  the  duty  of  the  plaintiff  in  this  case;  that,  as 
the  jury  found,  while  plaintiff  was  so  engaged  in 
making  the  place  safe  for  work,  and  before  he  had 
completed  his  investigation,  he  was  directed  by  the 
foreman  to  desist  from  further  inspection  and  to  go 
to  drilling,  with  the  assurance  that  the  place  was 
safe ;  that  the  defendant  had  constituted  the  foreman 
its  representative  in  respect  to  matters  of  safety,  with 
authority  to  receive  reports  from  subordinate  em- 
ployes and  to  act  and  give  directions  upon  its  behalf 
and  in  its  stead;  that,  therefore,  in  effect,  when  the 
foreman  directed  the  plaintiff  to  desist  from  further 
inspection  and  to  go  to  work  with  his  drill,  the  de- 
fendant relieved  the  plaintiff  from  the  duty  imposed 
by  its  general  rules,  of  making  the  place  safe,  and 
itself  resumed  the  full  obligation  and  responsibility 
of  a  master  in  that  respect. 

It  is  further  earnestly  insisted  that  a  new  trial 
should  be  granted  because,  owing  to  the  general  na- 
ture of  the  averments  of  the  amended  complaint,  the 
defendant  could  not  anticipate  the  claim  that  the 
foreman  had  given  this  direction  to  the  plaintiff,  and 
that  therefore,  to  its  great  prejudice,  it  was  taken 
by  surprise  at  the  trial.  It  must  be  conceded  that  in 
the  light  of  the  evidence  the  complaint  is  not  free 
from  criticism  and  is  somewhat  misleading;  it  should 
have  more  particularly  advised  the  defendant  of  the 
precise  claim  which  would  be  made.  I  am  not  satis- 
fied that  counsel  for  the  plaintiff  wilfully  drew  the 
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complaint  in  such  a  manner  as  to  withhold  informa- 
tion touching  this  claim.  The  plaintiff  is  a  foreigner, 
and  it  was  very  difficult  to  understand  him  when  he 
was  upon  the  witness  stand,  and  it  is  entirely  possible 
that  the  precise  nature  of  what  occurred  was  not 
known  to  his  counsel  until  he  testified.  I  do  not  think 
that  there  is  a  variance  between  the  allegations  and 
proofs,  for  the  negligence  alleged  and  relied  upon 
by  the  plaintiff  is  the  failure  of  the  defendant  to  pro- 
vide a  safe  place  in  which  the  plaintiff  was  required 
to  work.  It  is  true  that  in  the  course  of  the  trial  it 
appeared  from  one  aspect  of  the  testimony  that  the 
defendant  had  relieved  itself  of  this  obligation,  and 
that  the  plaintiff  himself  had  assumed  it,  but,  as  I 
have  held,  from  another  aspect  of  the  testimony  it  ap- 
pears that  by  reason  of  the  directions  of  the  foreman 
to  the  plaintiff,  he,  the  plaintiff,  was  temporarily  re- 
lieved from  such  obligation,  and  that  the  defendant 
thus  resumed  full  responsibility  in  the  premises,  and 
that  the  accident  occurred  as  a  result  of  its  failure 
to  discharge  its  obligation  thus  temporarily  resumed, 
so  that  after  all  the  charge  in  the  complaint  that  the 
defendant  failed  to  provide  a  safe  place  to  work  is 
sustained  by  the  proof.  As  I  have  already  stated, 
the  complaint  is  subject  to  criticism  in  being  inaccur- 
ate and  in  not  being  sufficiently  definite,  but  the  de- 
fendant made  no  claim  at  the  trial  that  it  would  suf- 
fer any  serious  prejudice  if  the  trial  was  permitted 
to  proceed,  and  even  now,  though  arguing  that  it  was 
taken  by  surprise,  and  that  it  could  present  a  much 
better  record  upon  another  trial,  no  showing  has  been 
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made  of  the  respects  in  which  additional  testimony 
could  be  adduced.  Apparently  all  persons  who  had 
any  knowledge  of  what  occurred  were  present  and 
testified,  and  no  showing  is  now  offered  touching  any 
additional  specific  evidence.  1  do  not  think  that  un- 
der the  circumstances  I  would  be  justified  in  granting 
a  new  trial  upon  this  ground  alone. 

Finally  it  is  contended  that  the  verdict  is  excessive, 
and  I  am  inclined  to  concur  in  this  view.  Such  was 
the  very  strong  impression  I  had  at  the  time  it  was 
returned,  and  I  have  not  been  able  to  escape  the  con- 
viction that  it  ought  to  be  set  aside,  if  it  is  not  dimin- 
ished. The  rules  under  which  such  action  is  taken, 
and  the  conditions  justifying  it,  are  well  understood, 
and  need  not  be  discussed.  I  have  therefore  concluded 
to  direct  that  unless  the  plaintiff  is  willing  to  remit 
$2500.00  of  the  verdict,  and  let  it  stand  for  $5000.00, 
a  new  trial  will  be  granted.  A  written  statement 
remitting  the  $2500.00  should  be  filed  with  the  clerk 
within  ten  days  from  the  date  hereof;  otherwise  an 
order  will  be  entered  granting  a  new  trial. 
Filed  April  26,  1917. 

W.  D.  McRevnolds,  Clerk. 


(Title  of  Court  and  Cause.) 
STIPULATION 
In  conformity  to  the  decision  of  the  Honorable 
Frank  S.  Dietrich,  Judge  of  the  above  entitled  court 
rendered  on,  to-wit:  the  26th  day  of  April,  A.  D. 
1917,  wherein  it  was  ordered  that  a  new  trial  be 
granted  in  this  action  unless  the  plaintiff  within  ten 
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days  from  the  said  26th  day  of  April,  A.  D.  1917,  file 
with  the  clerk,  and  serve  upon  the  defendant,  a  stipu- 
lation consenting  to  remit  Twenty-five  Hundred  Dol- 
lars ($2500)  and  accept  Five  Thousand  Dollars 
($5000)  with  interest  and  costs  in  full  satisfaction 
of  the  judgment  in  said  action,  the  undersigned, 
Louis  Anderson,  plaintiff  in  the  above  entitled  action, 
and  R.  E.  McFarland  and  W.  B.  McFarland,  co-part- 
ners doing  business  under  the  firm  name  of  McFar- 
land &  McFarlend,  attorneys  for  the  plaintiff  in  said 
action,  hereby  jointly  and  severally  stipulate,  agree 
and  consent  to  remit  the  sum  of  Twenty-five  Hundred 
Dollars  ($2500)  of  the  said  judgment,  and  to  accept 
the  sum  of  Five  Thousand  Dollars  ($5000)  with  in- 
terest and  costs  in  full  satisfaction  of  said  judgment. 
Dated  this  27th  day  of  April,  1917. 
LOUIS  ANDERSON, 

Plaintiff. 

McFARLAND  &  McFARLAND, 
By  R.  E.  McFARLAND, 

Attorneys  for  Plaintiff. 
W.  B.  McFARLAND, 

Member  of  Firm. 

State  of  Idaho, 

County  of  Shoshone, — ss. 

On  this  27th  day  of  April,  in  the  year  1917,  per- 
sonally appeared  before  me,  L.  E.  Worstell,  a  notary 
public  in  and  for  Shoshone  County,  State  of  Idaho, 
Louis  Anderson  and  R.  E.  McFarland,  personally 
known  to  me  to  be  the  persons  who  executed  the  fore- 
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going  instrument,  and  they  and  each  of  them  ac- 
knowledged to  me  that  they  executed  the  same. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  afRxed  my  official  seal  in  Wallace,  Idaho,  the 
day  and  year  in  this  certificate^  first  above  written. 

L.  E.  WORSTELL, 
Notary  Public  in  and  for  the  State  of  Idaho, 
(Seal.)  Residing  at  Wallace,  Idaho. 

My  commission  expires  on  the  19th  day  of  June, 
1919. 

United  States  of  America, 

State  of  Idaho, 

County  of  Kootenai, — ss. 

R.  E.  McFarland.  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  attorneys  for  the 
plaintiff  named  in  the  above  entitled  action;  that 
Featherstone  &  Fox  are  the  attorneys  of  record  for 
the  defendant  in  said  action,  and  reside  and  have 
their  office  at  Wallace,  Shbsho^.e  County,  State  of 
Idaho;  That  affiant  served  the  above  and  foregoing 
stipulation  upon  the  above  named  defendant.  Federal 
Mining  and  Smelting  Company,  a  corporation,  on 
the  28th  day  of  April,  A.  D.  1917,  by  depositing  in 
the  United  States  Post  Office  at  Coeur  d'Alene,  Idaho, 
an  envelope  addressed  to  said  Featherstone  &  Fox, 
at  Wallace,  Idaho,  containing  a  true  and  correct  copy 
of  said  stipulation,  and  prepaying  the  postage  there- 
on. 

That  at  said  time  there  was  and  yet  is  a  United 
States  Post  Office  in  said  city  of  Wallace,  Idaho,  and 
in  said  city  of  Coeur  d'Alene,  Idaho,  and  that  be- 
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tween  said  two  places  there  was  and  yet  is  daily  com- 
munication by  mail. 

R.  E.  McFARLAND, 
Subscribed  and  sworn  to  before  me  this  28th  day 
of  April,  A.  D.  1917. 

W.  D.  McREYNOLDS, 
( Seal. )  Clerk  of  U.  S.  District  Court. 

By  L.  M.  LARSON, 

Deputy  Clerk. 
Filed  April  28,  1917,  at  1 :30  o'clock,  P.  M. 
W.  D.  McRejmolds,  Clerk. 

By  Lawrence  M.  Larson,  Deputy. 


(Title  of  Court  and  Cause.) 
PETITION  FOR  WRIT  OF  ERROR 

Comes  now  Federal  Mining  &  Smelting  Company, 
a  corporation,  defendant  herein,  and  says  that  on 
or  about  the  24th  day  of  November,  A.  D.  1916,  this 
Court  entered  judgment  herein  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  which  judgment 
and  the  proceedings  had  prior  thereto  in  this  cause 
certain  errors  were  committed  to  the  prejudice  of 
this  defendant,  all  of  which  will  more  in  detail  ap- 
pear from  the  assignment  of  errors  which  is  filed 
with  this  petition. 

Wherefore  this  defendant  prays  that  a  writ  of 
error  may  issue  in  this  behalf  out  of  the  United 
States  Circuit  Court  for  the  correction  of  errors  so 
complained  of  and  that  a  transcript  of  the  record, 
proceedings  and  papers  in  this  cause  duly  authenti- 
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cated  may  be  sent  to  the  said  Circuit  Court  of  Ap- 
peals. 

FEATHERSTONE  &  FOX, 
Attorneys  for  Defendant. 
Residence  and  postoffice  address:  Wallace,  Idaho. 
Filed  May  3,  1917. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 
ASSIGNMENTS  OF  ERROR 

I. 

The  Court  erred  in  overruling  the  defendant's 
demurrer  to  plaintiff's  amended  complaint. 

II. 

The  Court  erred  in  denying  defendant's  motion  for 
non-suit  made  at  the  close  of  plaintiff's  evidence  in 
the  case  because  the  evidence  adduced  by  the  plain- 
tiff was  insufficient  in  the  following  particulars : 

(a)  The  evidence  did  not  show  any  negligence  on 
the  part  of  the  defendant  which  was  the  proximate 
cause  of  the  injuries  sustained  by  the  plaintiff. 

(b)  If  the  plaintiff  in  this  case  sustained  the  in- 
juries complained  of,  the  evidence  shows  he  sustained 
them  by  reason  of  his  own  negligence  and  careless- 
ness and  his  contributory  negligence  and  careless- 
ness. 

(c)  If  the  plaintiff  was  injured  as  alleged,  the 
evidence  shows  he  was  injured  by  reason  and  through 
the  risk  of  his  employment,  to-wit,  the  falling  of 
rocks  which  was  an  obvious  risk  of  his  employment, 
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and  which  was  assumed  by  the  plaintiff  upon  his 
entering  said  employment. 

(d)  If  the  plaintiff  was  injured  as  alleged,  the 
evidence  shows  that  he  was  injured  by  reason  of  the 
negligent  act  of  a  fellow  servant,  to-wit,  the  shift 
boss  in  giving  a  wrongful  and  negligent  direction 
and  assurance  in  reference  to  a  detail  of  the  work. 

Which  motion  was  denied  by  the  Court,  to  which 
ruling  of  the  Court  the  defendant  by  counsel  then 
and  there  duly  excepted,  which  exception  was  allow- 
ed by  the  Court  and  which  ruling  of  the  Court  the 
defendant  now  assigns  as  error. 

III. 

The  Court  erred  in  refusing  to  instruct  and  direct 
the  jury  to  bring  a  verdict  for  the  defendant  for  the 
following  reasons,  to-wit: 

1.  That  the  plaintiff  has  wholly  failed  to  show 
any  negligent  act  or  omission  on  the  part  of  the  de- 
fendant which  was  the  proximate  or  any  cause  of  the 
accident  or  injury  complained  of  in  plaintiff's  com- 
plaint. 

2.  That  if  the  plaintiff  was  injured  while  in  the 
employ  of  the  defendant,  as  alleged  in  his  complaint, 
he  was  injured  by  and  through  the  negligence  and 
carelessness  of  a  fellow  servant. 

3.  If  the  plaintiff  was  injured  as  complained  of 
in  his  complaint,  he  was  injured  by  and  through  his 
own  negligence  and  carelessness,  and  his  own  con- 
tributory negligence  and  carelessness. 

4.  If  he  was  injured  as  alleged  in  his  complaint, 
he  was  injured  by  and  through  a  risk  of  his  employ- 
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ment  which  was  plain  and  obvious  to  the  plaintiff, 
and  which  risk  was  assumed  by  the  plaintiff. 

5.  It  is  not  alleged  in  the  complaint,  and  the  de- 
fendant was  not  advised,  that  the  plaintiff  would 
claim  in  this  case  that  he  was  injured  by  and  through 
an  erroneous  and  careless  and  negligent  direction  of 
the  shift  boss. 

To  which  ruling  of  the  Court  the  defendant  then 
and  there  by  counsel  duly  excepted,  which  exception 
Vvas  allowed  by  the  Court,  and  which  ruling  of  the 
Court  the  defendant  now  assigns  as  error. 

SPECIFICATIONS  WHEREIN  THE  EVIDENCE 
IS  INSUFFICIENT  TO  SUSTAIN  THE  VER- 
DICT OF  THE  JURY  AND  JUDGMENT 
THEREON. 

The  evidence  is  insufficient  to  sustain  the  verdict 
of  the  jury  and  the  judgment  thereon  in  the  follow- 
ing particulars,  and  for  the  following  reasons,  to- 
wit : 

(a)  There  is  no  evidence  of  any  negligence  on  the 
part  of  the  defendant  which  was  the  proximate  cause 
of  the  injuries  to  the  plaintiff.  The  evidence  is  in- 
sufficient to  show  that  the  direction  and  assurance 
alleged  to  have  been  given  the  plaintiff  by  the  shift 
boss  was  actually  given  by  the  shift  boss  to  the  plain- 
tiff, and  the  evidence  is  insufficient  to  show  that  the 
language  alleged  to  have  been  used  by  the  shift  boss 
was  an  order  to  the  plaintiff  to  cease  inspection  and 
to  stop  barring  down  and  a  direction  to  proceed  to 
work  and  an  assurance  of  safety  to  either  or  any 
of  them. 
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(b)  The  evidence  conclusively  shows  that  the 
proximate  cause  of  plaintiff's  injuries  was  the  negli- 
gence of  a  fellow  servant,  to-wit,  the  shift  boss.  In 
this  respect  the  evidence  not  only  does  not  show  that 
the  shift  boss  was  authorized  by  the  defendant  either 
by  the  written  rules  and  regulations  adopted  and 
promulgated  by  the  defendant  or  by  the  customs  ex- 
isting in  defendant's  mine  to  give  such  alleged  as- 
surance and  direction  under  the  then  circumstances, 
but  conclusively  shows  that  the  shift  boss  was  not 
empowered  or  authorized  by  the  defendant  to  give 
such  alleged  assurance  and  direction,  and  conclu- 
sively shows  that  the  alleged  assurance  and  direc- 
tion of  the  said  shift  boss  to  the  plaintiff  was  a  viola- 
tion of  the  duty  which  the  said  shift  boss  ovN^ed  not  on- 
ly to  the  plaintiff'  but  to  the  defendant  as  well,  the 
violation  of  which  duty  on  the  part  of  the  said  shift 
boss  could  not  have  been  foreseen  or  guarded  against 
by  the  defendant,  and  which  could  not  consequently 
be  charged  as  negligence  of  the  defendant. 

The  evidence  further  conclusively  shows  that  the 
alleged  assurance  and  direction  of  the  shift  boss,  if 
the  same  actually  were  given,  v/ere  a  direction  and 
assurance  given  by  the  shift  boss  to  the  plaintiff 
in  reference  to  an  executive  detail  of  the  work  over 
which  the  plaintiff  had  exclusive  control  under  the 
rules  and  regulations  and  customs  of  the  defendant's 
mine.  The  evidence  further  conclusively  shows  that 
the  shift  boss  was  not  a  superintendent  or  head  of 
a  department  but  simply  in  charge  of  a  number  of 
men  in  defendant's  mine  and  that  the  men  of  whom 
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the  said  shift  boss  was  in  charge,  including  the  plain- 
tiff, were  with  the  shift  boss  engaged  in  the  common 
object  and  employment  and  work  of  mining  ore,  and 
the  plaintiff  and  the  other  miners  on  his  shift  were 
therefore  fellow  servants  of  the  said  shift  boss. 

(c)  The  evidence  conclusively  show^s  that  despite 
the  alleged  assurance  of  safety  and  direction  to  pro- 
ceed to  work,  the  danger  to  which  the  plaintiff  was 
exposed  was  so  obvious  that  he  assumed  the  risk 
thereof,  it  conclusively  appearing  from  the  evidence 
that  the  plaintiff  was  a  miner  of  some  sixteen  years' 
experience,  had  worked  in  the  employ  of  the  defend- 
ant as  a  miner  for  more  than  a  year  and  in  the  par- 
ticular stope  in  which  he  was  injured  for  more  than 
a  month,  and  in  the  particular  place  in  which  he 
was  injured  for  more  than  three  days;  that  under 
the  rules,  regulations  and  customs  of  the  defendant's 
mine  it  was  the  duty  of  the  plaintiff  to  examine  and 
test  the  ground  in  or  under  which  he  was  about  to 
set  to  work  to  drill  before  comnlencing  such  drilling- 
operations,  and  to  bar  down  or  remove  any  loose  or 
dangerous  rocks  before  commencing  such  drilling- 
operations;  and  the  evidence  further  conclusively 
shows  that  the  plaintiff  not  only  was  perfectly  com- 
petent and  able  to  perform  such  duty  but  that  he 
had  the  means  and  instrumentalities  with  which  to 
do  it  and  could,  but  for  the  said  alleged  assurance 
and  direction  of  the  shift  boss  have  rendered  the 
place  in  which  he  was  working  safe.  The  evidence 
further  conclusively  shows  that  the  plaintiff  had  the 
greater  and  better  opportunity  than  the  shift  boss 
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to  determine  whether  of  not  the  ground  was  reaso- 
ably  safe  and  whether  or  not  the  same  should  be 
barred  down  or  otherwise  removed ;  and  further  con- 
clusively shows  that  under  the  then  existing  condi- 
tion under  the  rules,  regulations  and  customs  of  the 
said  mine  he  had  no  right  to  rely  upon  the  alleged 
assurance  of  safety  and  direction  to  proceed  to  work. 

(d)  The  evidence  conclusively  shows  that  the 
negligence  of  the  plaintiff  contributed  to  his  own  in- 
juries in  this  that  he  set  to  work  under  ground  which 
he  knew  it  was  his  duty  to  inspect  and  examine  with- 
out having  made  the  necessary  examination  to  de- 
termine whether  the  ground  was  safe  or  not  to  work 
under  and  without  having  adequately  secured  the 
same  by  barring  down  or  other  methods  known  to 
miners,  he  having  had  the  opportunity  and  the  ability 
to  make  such  inspection  and  to  adequately  guard 
against  the  very  danger  which  caused  his  injury. 

(e)  The  evidence  conclusively  shows  that  the  al- 
leged assurance  and  direction  of  the  shift  boss,  if 
given,  were  contradictory  of  and  given  in  violation 
of  the  written  rules  and  regulations  adopted  by  the 
defendant. 

(f)  The  verdict  and  judgment  are  excessive  and 
not  warranted  by  the  evidence,  it  conclusively  ap- 
pearing from  the  testimony  that  the  plaintiff  is  not 
incapacitated  from  the  performance  of  manual  or 
other  labor,  or  incapacitated  at  all. 

Comes  now  the  defendant  Federal  Mining  &  Smelt- 
ing Company  in  this  action  in  connection  with  its 
petition  for  a  writ  of  error,  and  makes,  proposes 
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and  files  the  foregoing  assignments  of  error  which 
it  avers  occurred  upon  the  trial  of  said  cause,  to- 
gether with  its  specifications  where  in  the  evidence  is 
insufficient  to  sustain  the  verdict  and  judgment 
thereon,  and  prays  that  because  thereof  the  judg- 
ment of  the  District  Court  may  be  reversed. 

FEATHERSTONE  &  FOX, 

Attorneys  for  Defendmit. 
Postofl^ce  address,  Wallace,  Idaho. 
Filed  May  3,  1917. 

W.  D.  McRevnolds,  Clerk. 


(Title  of  Court  and  Cause.) 
BOND  ON  WRIT  OF  ERROR 

Knoiv  All  Men  by  These  Presents,  That  we.  Fed- 
eral Mining  &  Smelting  Company,  a  corporation,  as 
principal,  and  The  Aetna  Accident  and  Liability 
Company,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Con- 
necticut, having  complied  with 'all  of  the  statutes  of 
the  United  States  authorizing  it  to  become  a  surety 
on  bonds  in  the  courts  of  the  United  States,  as  sure- 
ty, are  held  and  firmly  bound  unto  the  defendant  in 
error,  Louis  Anderson,  in  the  full  and  just  sum  of 
eleven  thousand  dollars  ($11,000.00)  to  be  paid  to 
the  said  defendant  in  error,  Louis  Anderson,  his 
certain  attorneys,  executors,  administrators,  or  as- 
signs ;  to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  successors  and  assigns,  jointly 
and  severally,  firmly  by  these  presents; 

Sealed  with  our  seals  and  dated  this  1st  day  of 
May,  A.  D.  1917. 
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Whereas,  lately  at  a  session  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  Nor-. 
thern  Division,  in  a  suit  pending  in  this  court  be- 
tween Louis  Anderson  as  plaintiff  and  Federal  Min- 
ing &  Smelting  Company,  a  corporation,  as  defend- 
ant, a  judgment  was  rendered  against  the  said  Fed- 
eral Mining  &  Smelting  Company,  upon  the  verdict 
of  a  jury  in  the  sum  of  seven  thousand  five  hundred 
dollars  ($7,500.00)  and  costs  amounting  to  the  fur- 
ther sum  of  sixty-five  dollars  and  twenty  cents 
($65.20);    and. 

Whereas,  thereafter  upon  petition  for  a  new  trial 
presented  by  defendant  to  the  said  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Northern 
Division,  the  said  court  made  an  order  granting  the 
said  motion  and  setting  aside  the  verdict  of  the  jury 
and  the  said  judgment  thereon  unless  within  ten  days 
after  making  and  filing  of  said  order  the  plaintiff 
remit  the  sum  of  two  thousand  five  hundred  dollars 
($2,500.00)  and  interest  thereon  from  the  said  judg- 
ment; and 

Whereas,  pursuant  to  the  said  order  and  in  con- 
formity therewith,  the  plaintiff  did  in  writing  with- 
in said  time  remit  the  said  sum  of  two  thousand  five 
hundred  dollars  and  interest  of  the  said  judgment 
and  thereupon  judgment  was  entered  in  said  action 
in  favor  of  the  said  plaintiff  and  against  the  said 
defendant  for  the  sum  of  five  thousand  dollars 
($5,000.00)  and  costs  amounting  to  the  said  sum  of 
sixty-five  dollars  and  twenty  cents   ($65.20)  ;    and 

Whereas,  the  said  defendant  Federal  Mining  & 
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Smelting  Company,  considering  it  is  aggrieved  there- 
by, has  obtained  from  the  said  court  a  writ  of  error 
to  reverse  and  correct  said  judgment  in  that  behalf, 
and  a  citation  directed  to  the  said  plaintiff,  Louis 
Anderson,  citing  and  admonishing  him  to  be  and  ap- 
pear at  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of 
San  Francisco  in  the  State  of  California. 

No2v,  the  condition  of  the  above  obligation  is  such 
that  if  the  Federal  Mining  &  Smelting  Company 
shall  prosecute  the  said  writ  of  error  to  effect  and 
answer  all  damages  and  costs  if  it  fails  to  make  the 
said  plea  good  in  said  court,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

This  bond  is  intended  as  bonds  for  costs  upon  ap- 
peal and  is  a  supersedeas  bond. 

FEDERAL  MINING  &  SMELTING  COMPANY, 
By  Frederick  Burbidge,  Its  General  Man- 
ager and  Agent,  Principal. 
THE  AETNA  ACCIDENT  AND  LIABILITY 
COMPANY, 

By  Herman  J.  Rossi,  Resident  Vice-President. 
(Seal.) 

Attest:    R.  Myers,  Resident  Assistant  Secre- 
tary. 

State  of  Idaho, 

County  of  Shoshone, — ss. 

On  this  1st  day  of  May,  in  the  year  1917,  before 
me,  a  Notary  Public,  personally  appeared  Herman 
J.  Rossi  and  R.  Myers,  known  to  me  to  be  the  Resi- 
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dent  Vice-President  and  Resident  Assistant  Secre- 
tary, respectively,  of  The  Aetna  Accident  and  Lia- 
bility Company,  the  corporation  that  executed  the 
foregoing  instrument  and  acknowledged  to  me  that 
such  corporation  executed  the  same ;  that  they  know 
the  seal  of  said  corporation ;  that  the  seal  affixed  to 
said  instrument  is  such  corporate  seal;  that  it  was 
affixed  by  order  of  the  Board  of  Directors  of  said 
Company;  that  they  signed  their  names  thereto  by 
like  order;  that  the  said  company  has  been  duly  li- 
censed by  the  Insurance  Commissioner  of  the  State 
of  Idaho  to  transact  a  surety  business  in  the  State 
of  Idaho  and  is  authorized  by  the  laws  of  the  State 
of  Idaho  to  become  sole  surety  upon  bonds. 

R.  S.  CLOUGH, 
( Seal. )  Notary  Public. 

My  commission  expires  Sept.  20,  1919. 

The  foregoing  bond  is  hereby  approved  this  8rd 
day  of  May,  A.  D.  1917,  and  the  same  when  filed 
shall  operate  both  as  a  bond  for  costs  on  appeal  and 
as  a  supersedeas  bond. 

Dated  this  3rd  day  of  May,  A.  D.  1917. 

FRANK  S.  DIETRICH, 

District  Judge. 
Filed  May  3,  1917. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 
ORDER  ALLOWING  WRIT  OF  ERROR 
This  3rd  day  of  May,  A.  D.  1917,  came  the  de- 
fendant Federal  Mining  &  Smelting  Company  by 
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its  attorneys  and  filed  herein  and  presented  to  the 
Court  its  petition  praying  for  the  allowance  of  a 
writ  of  error  and  an  assignment  of  errors  intended 
to  be  urged  by  them,  praying  also  that  a  transcript 
of  the  record,  proceedings  and  papers  upon  which 
the  judgment  herein  was  rendered  duly  authenti- 
cated, may  be  sent  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Judicial  Circuit,  and  that 
such  other  and  further  proceedings  may  be  had  as 
may  be  proper  in  the  premises. 

On  consideration  hereof  the  Court  does  allow  the 
writ  of  error  upon  the  defendant  giving  bond  ac- 
cording to  law  in  the  sum  of  eleven  thousand  dollars 
($11,000.00)  which  shall  operate  as  a  supersedeas 
bond. 

Dated  this  3rd  day  of  May,  A.  D.  1917. 

FRANK  S.  DIETRICH, 
Judge  of  the  United  States  District  Court 

for  the  District  of  Idaho. 
Filed  May  3,  1917. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 
PRAECIPE  FOR  TRANSCRIPT 
To  W.  D.  McReijnolds,  Clerk  of  the  United  States 
District  Court,  Boise,  Idaho: 
You  will  please  prepare  a  transcript  in  the  above 
entitled  cause  and  include  therein : 

1.     Bond  on  writ  of  error,  Petition  for  writ  of 
error,  Assignments  of  error,  Order  allowing  writ 
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of  error,  Order  to  transmit  original  exhibits,  Bond 
on  writ  of  error,  Praecipe  for  transcript,  writ  of 
error,  Citation  on  writ  of  error  and  writ  thereof,  and 
all  other  papers  relating  to  the  writ  of  error. 

2.  Judgment  roll. 

3.  Bill  of  exceptions. 

4.  Copy  of  all  journal  entries. 

5.  Everything  else  in  the  record. 

FEATHERSTONE  &  FOX, 
Attorneys  for  Defendant. 
Filed  May  3,  1917. 

W.  D.  McReynolds,  Clerk. 


(Title  of  Court  and  Cause.) 
ORDER  TO  TRANSMIT  ORIGINAL  EXHIBITS 
It  appearing  that  a  writ  of  error  has  been  prayed 
for  and  allowed  from  the  United  States  Circuit  Court 
of  appeals  to  the  above  entitled  Court  in  this  cause 
and  good  cause  appearing  therefore, 

It  Is  Hereby  Ordered  that  all  of  the  original  ex- 
hibits in  the  above  entitled  cause  be  transmitted  to 
the  Clerk  of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Said  exhibits  consist  of  the  printed 
mining  rules  and  regulations  of  the  defendant  Fed- 
eral Mining  &  Smelting  Company. 

Dated  this  3rd  day  of  May,  A.  D.  1917. 

FRANK  S.  DIETRICH, 

District  J^idge. 
Filed  May  3,  1917. 

W.  D.  McReynolds,  Clerk. 
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WRIT  OF  ERROR 

The  United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 
The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 
The  President  of  the  United  States,  to  the  Honorable 

Judge  of  the  District  Court  of  the  United  States, 

for  the  District  of  Idaho,  Greeting : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
the  said  District  Court  before  you,  or  some  of  you, 
between  Louis  Anderson,  plaintiff,  and  Federal  Min- 
ing &  Smelting  Company,  a  corporation,  defendant, 
a  manifest  error  hath  happened  to  the  great  dam- 
age of  the  said  Federal  Mining  &  Smelting  Company, 
as  by  its  complaint  appears,  we  being  willing  that 
error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  d,one  to  the  parties  afore- 
said in  this  behalf,  do  command  yoii,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly 
and  openly,  you  will  send  the  record  and  proceedings 
aforesaid  with  the  things  concerning  the  same,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  San  Francisco,  California,  in  said 
Circuit  on  the  3rd  Day  of  June  next,  in  the  said 
Circuit  Court  of  Appeals  to  be  then  and  there  held, 
that  the  record  and  proceedings  aforesaid  being  in- 
spected the  said  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what 
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of  right,  and  according  to  the  laws  and  customs  of 
the  United  States  should  be  done. 

Witness  the  Honorable  Edward  D.  White,  Chief 
Justice  of  the  United  States,  this  3rd  day  of  May, 
A.  D.  1917,  and  in  the  one  hundred  forty-first  year 
of  the  Independence  of  the  United  States  of  America. 

Allowed  by  FRANK  S.  DIETRICH, 

United  States  District  Judge. 

Attest:    W.  D.  McReynolds,  Clerk  of  the  United 
States  District  Court,  for  the  District  of  Idaho. 
Filed  May  3,  1917. 

W.  D.  McReynolds,  Clerk. 


CITATION  ON  WRIT  OF  ERROR 
In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
The  United  States  of  America, 
Ninth  Judicial  District, — ss. 
To  Louis  Anderson,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  be  holden 
at  the  City  of  San  Francisco,  California,  in  said  Cir- 
cuit on  the  3rd  day  of  June  next,  pursuant  to  a  writ 
of  error  filed  in  the  Clerk's  office  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  Nor- 
thern Division,  wherein  Federal  Mining  &  Smelting 
Company  is  plaintiff  in  error  and  you  are  defendant 
in  error,  to  show  cause,  if  any  there  be,  why  the  said 
judgment  rendered  against  the  said  plaintiff  in  er- 
ror as  in  said  writ  of  error  mentioned,  should  not 
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be  corrected  and  why  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Frank  S.  Dietrich,  District 
Judge  of  the  United  States  at  Boise,  Idaho,  within 
said  Circuit,  this  3rd  day  of  May,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventeen,  and 
of  the  Independence  of  the  United  States  of  America 
the  one  hundred  and  forty-first. 

FRANK  S.  DIETRICH, 
United  State  District  Judge. 
I  hereby  this  5th  day  of  May,  A.  D.  1917,  accept 
personal  service  of  this  citation  on  behalf  of  Louis 
Anderson,  defendant  in  error. 

W.  B.  McFARLAND, 
Attorney  for  Defendant  in  Error. 
Filed  May  5,  1917. 

W.  D.  McReynolds,  Clerk. 

By  Pearl  E.  Zanger,  Deputy. 


RETURN  TO  WRIT  OF  ERROR 
And  thereupon  it  is  ordered  by  the  Court  that  the 
foregoing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  the  same  is  transmitted  accordingly. 

W.  D.  McREYNOLDS, 
(Seal.)  Clerk. 
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(Title  of  Court  and  Cause.) 

No.  655. 
CLERK'S  CERTIFICATE 
I,  W.  D.  McReynolds,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  transcript  of  pages 
numbered  from  1  to  230,  inclusive,  to  be  full,  true 
and  correct  copies  of  the  pleadings  and  proceedings 
in  the  above  entitled  cause,  and  that  the  same,  to- 
gether constitute  the  transcript  of  the  record  herein 
upon  Writ  of  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $280.00,  and  that  the  same 
has  been  paid  by  the  plaintiff  in  error. 

Witness  my  hand  and  the  seal  of  said  court  this 
19th  day  of  May,  1917. 

W.  D.  McREYNOLDS, 
(Seal.)  Clerk. 
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FEDERAL     MINING     &     SMELTING 
COMPANY,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

LOUIS  ANDERSON, 

Defendant  in  Error. 

STATEMENT  OF  THE  CASE. 


This  is  an  action  instituted  by  Louis  Anderson,  the 
plaintiff  below  and  defendant  in-  error  here,  against 
the  Federal  Mining  &  Smelting  Company,  a  corpcra- 
tion,  the  defendant  below  and  the  plaintiff  in  error 
here,  to  recover  damages  for  personal  injuries  al 'eged 
to  have  been  sustained  by  the  plaintiff,  due  to  the  al- 
leged negligence  of  the  defendant  in  the  paTti-'ulars 
hereinafter  stated,  while  in  the  latter's  employ  in  what 
is  commonly  known  as  the  Morning  mine,  situated  near 
the  town  of  Mullan,  in  Shoshone  County,  Idaho.  The 
respective  parties  will  for  convenience  be  referred  to 
respectively  as  plaintiff  and  defendant.  The  plaintiff 
is  an  experienced  miner,  and  at  the  time  of  the  accident 
had  been  engaged  in  mining  for  eighteen  or  niiietien 
years,  and  had  been  employed  in  the  capacity  of  a  ma- 


chine  man  for  more  than  fifteen  years.  He  had  been 
working  in  the  Morning  mine  for  about  a  year  in  t1;c 
capacity  of  a  machine  man,  and  in  the  stope  in  which, 
he  was  engaged  for  two  or  three  months,  and  in  the 
particular  place  in  which  he  was  engaged  for  six  or 
seven  days.  (Tr.  pp.  41-42;  57-58).  At  the  time  of 
the  accident  he  was  drilling  into  the  rock  which  fell. 
At  the  trial  it  was  conceded  to  be  the  duty  of  the  ma- 
chine man  to  inspect  the  place  in  which  he  was  about 
to  work,  and  accordingly  it  was  the  duty  of  the  plani- 
tiff  in  the  particular  instance  to  have  inspected  the  par- 
ticular place  in  which  he  was  about  to  set  to  work  and 
the  conditions  of  the  particular  rock  which  fell.  This 
duty  devolved  upon  the  plaintiff,  not  only  by  virtue  of 
the  general  custom  and  method  of  mining  prevailing  in 
the  mine  of  the  defendant,  and  other  mines  in  the  dis- 
trict, but  also  by  virtue  of  two  rules  adopted  by  the  de- 
fendant, said  rules  being  Nos.  2  and  3  and  are  as  fol- 
lows : 

"2.  It  is  the  duty  of  all  employes  to  take  suffi- 
cient time  to  make  the  examinations  required  by 
these  rules,  to  guard  against  any  dangers  from 
accidents  in  mine  or  its  workings. 

"3.  Each  man  must  ascertain  by  careful  exam 
ination  thereof  that  the  particular  place  in  which 
he  is  employed  is  safe.  If  found  to  be  in  an  un- 
safe condition  from  any  cause  whatever,  measures 
must  be  taken  to  remove  such  danger  at  once  and 
before  proceeding  to  work,  and,  if  necessary,  the 
Foreman  or  Shift-Boss  must  be  notified." 


Plaintiff  testified  again  and  again  that  it  was  his  duty 
to  inspect  the  place  in  which  he  was  working,  that  he 
was  i)erfectly  competent  to  make  such  inspection,  and 
that  he  ordinarily  did  make  such  inspection,  and  that 
had  he  made  such  inspection  he  could  have  discovered 
that  the  place  in  which  he  was  working,  and  the  par- 
ticular rock  which  fell,  was  not  safe,  and  that  it  was  his 
duty  then,  to  remove  all  dangers  and  he  could  have  re- 
moved such  dangers  before  setting  to  work,  but  excus- 
ed his  failure  to  make  the  inspection  on  this  day,  and 
to  bar  down  the  rock  which  fell,  by  reason  of  the  fact 
that  the  shift  boss,  one  Brown,  came  along  and  told 
him  that  the  place  was  all  right,  and  that  the  plaintiff 
should  set  to  work  to  drill.  The  testimony  of  the 
plaintiff  in  this  particular  is  found  on  pages  46  and  47 
of  the  transcript,  and  is  as  follows : 

"O.     What  did  your  shift  boss  tell  you? 

"A.  The  shift  boss  asked  me  if  I  ain't  doing 
nothing  here.  I  says  yes,  I  was  barring  dovvn 
the  loose,  and  I  couldn't  find  no  bar,  and  I  looked 
for  a  bar  but  couldn't  find  them;  I  had  the  pick 
and  tools  I  had  there,  and  I  take  it  as  I  come. 

"Q.     What  else  did  he  tell  you? 

"A.  He  said  never  mind  that,  that  is  all  right, 
and  start  to  work  and  get  them  holes  drilled,  and 
get  the  holes  ready  to  blast  tonight. 

"Q.  Did  he  say  anything  to  you  about  whether 
he  had  tested  it  himself? 


**A.  No.  He  said  he  found  out  that  the  place 
was  all  right. 

"O.  He  said  he  had  found  out  that  the  place 
was  all  right? 

"A.     Yes." 

And  then  the  plaintiff  testified  that  he  started  in  to 
drill.  The  shift  hoss  denied  that  he  had  had  this  con- 
versation with  the  plaintiff,  hut  said  that  he  stated  to 
him  that  the  place  did  not  appear  to  be  all  right  and  that 
the  plaintiff  should  bar  down  before  setting  to  work  to 
drill.  (Tr.  pp.  127-128).  The  only  question  of  alleg- 
ed negligence,  charged  as  being  the  proximate  cause  of 
the  accident,  which  was  submitted  by  the  trial  court  to 
the  jury,  was  as  to  whether  or  not  the  said  alleged  as- 
surance of  safety  and  direction  to  proceed  to  work  was 
given  by  the  shift  boss  Brown  to  the  plaintiff.  The 
court's  direction  upon  this  point  is  found  upon  pages 
186  and  187  of  the  transcript,  and  is  as  follows: 

"In  the  second  place,  it  may  be  that  you  did  not 
fully  understand  what  I  meant  to  say  to  you  about 
the  duty  of  the  master,  the  defendant  in  this  case, 
to  use  reasonable  care  to  see  that  the  place  where 
the  plaintiff  was  working  was  kept  in  a  safe  con- 
dition. I  did  say,  and  intended  to  say,  that  that 
is  a  primary  duty  of  all  employers  of  labor.  In 
this  case,  however,  under  the  conditions,  it  was  en- 
tirely proper  for  the  defendant  to  discharge  that 
duty  to  one  like  the  plaintiff  by  employing  him  as 
a  skilled  miner,  as  a  miner  of  experience,  and  im- 


I)()sc  upon  him  the  duty  of  making-  inspection  of 
tlic  place  where  he  was  about  to  go  to  work,  and 
to  bar  down  any  loose  rock.  He,  upon  his  own 
testimony,  assumed  that  duty  in  this  case.  He 
achnits  that  that  was  his  duty,  and  hence  the  de- 
fendant company  was  not  in  the  first  place  respon- 
sible for  the  discharge  of  that  duty  to  him.  It 
was  his  duty  to  bar  down  this  rock  and  his  duty 
to  make  inspection  and  see  whether  the  place  was 
safe.  And  if  the  foreman  did  not,  while  he,  the 
plaintiff,  was  making  such  inspection,  come  along 
and  direct  him  to  stop  his  inspection,  and  to  go  to 
work  with  his  drill,  then,  as  I  have  already  tried 
to  make  plain  to  you,  he  couldn't  recover,  and,  as 
I  have  fried  to  make  plain  to  you,  it  comes  to  be 
merely  a  question  of  fact  as  to  whether  or  not  the 
plaintiff  is  telling  the  truth  about  what  Brown  said 
to  him,  or  zvhether  Brown  is  telling  the  truth  in  his 
testimony  as  to  zvhat  occurred  there  zvhen  the  tzvo 
zvere  together.  That  is  all.  You  may  retire  now^ 
with  the  bailiff." 

Assuming  then  that  the  said  assurance  and  direction 
were  given  the  plaintiff  by  the  shift  boss  Brown,  the 
principal  question  which  is  presented  for  review  upon 
this  writ  of  error  is  as  to  whether  or  not,  in  the  giving 
of  such  assurance  and  direction,  the  shift  boss  Brown 
was  a  fellow  servant  of  the  plaintiff,  or  a  vice-principal 
of  the  defendant,  and  if  the  shift  boss  was  a  fellow  ser- 
vant of  plaintiff,  then  manifestly  the  judgment  below 
can  not  be  sustained. 


The  jury  rendered  a  verdict  of  $7500  in  favor  of  the 
plaintiff,  and  on  motion  for  a  new  trial,  a  remittitur 
was  granted  of  $2500  which  was  accepted  by  the  plain- 
tiff and  a  jud|:>-ment  entered  for  $5000. 

It  is  to  be  observed  that  the  only  issue  of  alleged  neg- 
ligence submitted  by  the  court  to  the  jury,  namely,  the 
alleged  negligent  assurance  of  safety  and  direction  to 
proceed  to  work  given  by  the  shift  boss  Brown,  was  not 
raised  by  the  pleadings,  the  complaint  and  the  amended 
complaint  in  the  action  alleging  that  the  negligence  of 
the  defendant  consisted  in  permitting  the  i)lace,  where 
the  plaintiff  was  injured,  particularly  the  back  into 
which  the  plaintiff  was  drilling,  to  become  and  remain 
in  a  dangerous  and  unsafe  condition. 

In  paragraph  7  of  the  amended  complaint,  it  is  al- 
leged that  the  plaintiff  did  not  know,  and  had  no  means 
of  knowing,  and  by  the  exercise  of  due  care,  could  not 
have  discovered  the  dangerous  and  unsafe  condition  of 
the  place  in  which  he  was  performing  his  duty ;  that  he 
was  not  provided  with  the  means  of  testing  the  over- 
hanging rock;  that  he  did  not  discover  the  same,  and  in 
the  exercise  of  reasonable  care,  could  not  have  discov- 
ered the  same;  that  it  was  not  his  duty  to  test  the  con- 
dition of  the  over-hanging  rock,  nor  to  examine  the 
same,  but  it  was  the  duty  of  the  defendant  to  do  so, 
and  that  the  defendant  omitted  to  do  so,  and  that  it 
was  the  latter's  duty  to  inspect  the  ground  for  the  pur- 
pose of  ascertaining  whether  there  was  any  danger 
from  over-hanging  rock,  and  that  it  was  not  the  plain- 
tiff's duty  to  make  such  tests,  and    that    the  defendant 


ncj^^lii^ently  failed  to  make  the  same.  This  Court 
will  observe  that  there  is  not  a  line  either  in  the  com- 
plaint or  the  amended  complair>t  to  the  effect  that  the 
defendant  negligently  or  otherwise  gave  any  assurance 
of  safety  of  the  place,  or  gave  the  plaintiff  direction, 
upon  such  assurance,  to  set  to  work  and  drill  under- 
neath the  rock  which  fell.  The  theory  upon  which  the 
com])laint  and  the  amended  complaint  were  drawn  was 
entirely  abandoned  by  the  plaintiff  upon  the  trial,  and 
as  stated,  the  only  ground  upon  which  this  cause  was 
sent  to  the  jury  was  that  the  master  had,  through  a 
supposed  vice-principal,  the  shift  boss,  assured  plain- 
tiff that  the  place  was  safe,  and  directed  him  to  pro- 
ceed to  work  and  drill  under  and  into  the  rock  which 
fell  and  caused  the  injuries  to  the  defendant  in  error. 

Contrary  to  the  allegations  of  the  amended  com- 
plaint, the  plaintiff  both  on  direct  examination  and  on 
cross  examination,  repeatedly  admitted  that  it  was  the 
duty  of  the  miner  to  inspect  the  p-lace  in  which  he  is 
al)out  to  set  to  work  for  the  puri)ose  of  determining 
whether  there  w^as  any  loose  or  overhanging  or  danger- 
ous rock,  and  that  the  tools  for  such  purposes  were 
provided  by  the  master,  although  it  is  claimed  that  the 
plaintiff  could  not  find  a  bar.  However,  the  trial  court 
ruled,  as  we  understand  it,  that  the  plaintiff  assumed 
the  risk  of  the  failure  to  furnish  such  a  bar,  if  indeed 
it  is  a  fact  that  such  failure  existed. 

The  fact  that  it  was  the  duty  under  the  customs  and 
ndes  of  the  mine  of  the  plaintiff  to  inspect  and  bar 
down  and  make  reasonably  safe  the  i)lace  in  which  he 
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was  working",  became  so  obvious  that  the  trial  court 
ruled  a  number  of  times  sustaining  objections  to  thc 
admission  of  such  testimony,  and  stated  that  the  ne- 
cessity for  proof  of  this  fact  was  obviated  by  the  re- 
peated admissions  of  the  plaintiff.     (Tr.  pp.  79-80) 

On  cross  examination,  on  page  59  of  the  transcript, 
plaintiif  testified: 

"O.  And  you  did  know  the  duties  of  a  machine 
man  underground,  did  you? 

"A.     I  knowed  it,  yes. 

"O.  You  know  the  duties  of  a  machine  man 
under  the  customs  in  that  mine,  the  first  thing  he 
must  do  is  to  bar  down? 

"A.     Yes. 

"O.  And  when  you  went  on  shift  that  day  you 
knew  the  first  thing  you  niust  do  was  to  make  your 
place  safe  by  barring  down,  isn't  that  correct? 

"A.     That's  right."  , 


j~.' 


And  on  further  cross  examination  on  pages  63  and 
64  of  the  transcript,  he  admitted  that  if  there  was  lo;;se 
ground  or  rock  and  it  should  be  barred  down,  then  it 
was  the  duty  of  the  machine  man  to  get  the  timben  ion 
to  put  a  si)rag  under  the  ground  to  hold  it,  and  also 
admitted  that  there  were  plenty  of  sprags  there;  that 
sometimes  powder  was  used  by  the  machinemen  l(. 
blast  out  rocks  which  could  not  be  barred  down  or 
spragged,  and  that  plenty  of  powder  was  available  for 


the  men  for  that  purpose.  In  fact  it  is  one  of  the 
njStner's  duties  to  test  the  ground  and  bar  down,  or 
other  wise  secure  the  same,  before  setting-  up  to  drill 
underneath  it.  And  his  contract  of  employment  con- 
templates that  he  must  do  these  things  and  have  avie- 
quate  experience  and  skill  to  take  care  of  his  place  of 
work  under  any  given  conditions. 

There  is  absolutely  no  evidence  from  which  the  jury 
could  have  found  as  a  matter  of  fact,  or  the  court 
could  have  found  as  a  matter  of  law,  that  the  shift 
boss  was  the  vice-principal  of  the  master  or  had  any 
right  or  authority  to  advise  the  plaintiff,  contrary  to 
the  obvious  fact,  that  the  place  was  safe,  or  to  direct 
him  to  work  beneath  a  rock  which  was  dangerous;  but 
there  is  abundant  evidence,  as  we  have  seen,  that  it  was 
the  miner's  duty  to  make  the  inspection  and  to  bar  down 
rock  which  was  by  such  inspection  found  to  be  unsafe. 
The  evidence  further  discloses  that  the  shift  boss  had 
quite  a  number  of  men  under  him  w^orking  in  different 
parts  of  the  stopes.  Mr.  Brown,  the  shift  boss,  testi- 
fied that  he  had  from  35  to  40  men  under  him,  and  that 
he  had  the  1600  and  1800  levels  to  look  after,  each  of 
which  is  200  feet  deep ;  and  there  are  22  floors  between 
the  1600  and  1800  levels,  and  also  22  floors  between 
the  1400  and  1600  levels;  (Tr.  pp.  123-124)  that  he  did 
not  get  to  the  place  where  plaintiff  was  working  for 
an  hour  and  three-quarters  after  they  went  on  shift. 
(Tr.  p.  125)  In  the  meantime  he  was  going  through 
the  other  floors;  that  his  men  were  scattered  over 
both  levels;  that  he  made  the  rounds  of  the  shift  only 
two  or  three  times  a  day.     In  other  words  the  evidence 
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conclusively  shows  that  the  plaintiff  went  to  work  a; 
the  place  where  he  was  injured  immediately  upon  going 
on  shift;  that  the  shift  boss  did  not  go  around  there 
until  an  hour  and  three-quarters  after  that  time,  and 
that  the  shift  boss  had  not  been  at  that  place  before  the 
plaintiff  went  to  work,  and  that  he  knew  of  this  fact. 

It  further  conclusively  appears  from  the  evidence 
that  the  miners  generally,  who  are  continuously  work- 
ing in  a  given  place  barring  down  or  drilling,  have  the 
better  opportunity  of  ascertaining  the  character  of  the 
place  than  does  the  shift  boss,  and  this  is  particularly 
true  as  to  the  opportunity  which  the  plaintiff  had  of 
knowing  that  the  place  under  which  he  was  working 
was  in  a  dangerous  condition. 

SPECIFICATIONS    OF    ERROR. 
I. 

The  Court  erred  in  refusing  to  instruct  and  direct 
the  jury  to  bring  a  verdict  for  the  defendant  for  the 
following  reasons,  to  wit: 

1.  That  the  plaintiff  has  wholly  failed  to  show  any 
negligent  act  or  omission  on  the  part  of  the  defendant 
which  was  the  proximate  or  any  cause  of  the  accident 
or  injury  complained  of  in  plaintiff's  complaint. 

2.  That  if  the  plaintiff  was  injured  while  in  the 
employ  of  the  defendant,  as  alleged  in  his  complaint,  he 
was  injured  by  and  through  the  negligence  and  care- 
lessness of  a  fellow  servant. 


n 

3.  If  the  plaintiff  was  injured  as  complained  of  in 
his  complaint,  he  was  injured  by  and  through  his  own 
negligence  and  carelessness,  and  his  own  contributory 
negligence  and  carelessness. 

4.  If  he  was  injured  as  alleged  in  his  complaint,  he 
was  injured  by  and  through  a  risk  of  his  employment 
which  was  plain  and  obvious  to  the  plaintiff,  and 
which  risk  was  assumed  by  the  plaintiff. 

5.  It  is  not  alleged  in  the  amended  complaint,  and 
the  defendant  was  not  advised,  that  the  plaintiff  would 
claim  in  this  case  that  he  was  injured  by  and  through 
an  erroneous  and  careless  and  negligent  direction  of 
the  shift  boss. 

SPECIFICATIONS  WHEREIN  THE  EVIDENCE 
IS  INSUFFICIENT  TO  SUSTAIN  THE  VER- 
DICT OF  THE  JURY  AND  THE  JUDG- 
MENT THEREON. 

The  evidence  is  insufficient  to  sustain  the  verdict  of 
the  jury  and  the  judgment  thereon  in  the  following 
particulars,  and  for  the  following  reasons,  to-wit: 

(a)  There  is  no  evidence  of  any  negligence  on  the 
part  of  the  defendant  which  was  the  proximate  cause 
of  the  injuries  to  the  plaintiff.  The  evidence  is  insuffi- 
cient to  show  that  the  direction  and  assurance  alleged 
to  have  been  given  the  plaintiff  by  the  shift  boss  was 
actually  given  by  the  shift  boss  to  the  plaintiff,  and  the 
evidence  is  insufficient  to  show  that  the     language  al- 
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leged  to  have  been  used  by  the  shift  boss  was  an  order 
to  the  plaintiff  to  cease  inspection  and  to  stop  barring 
down  and  a  direction  to  proceed  to  work  and  an  as- 
surance of  safety  to  either  or  any  of  them. 

(b)  The  evidence  conclusively  shows  that  the 
proximate  cause  of  plaintiff's  injuries  was  the  negli- 
gence of  a  fellow  servant,  to-wit,  the  shift  boss.  In 
this  respect  the  evidence  not  only  does  not  show  that 
the  shift  boss  was  authorized  by  the  defendant  either 
by  the  written  rules  and  regulations  adopted  and 
promulgated  by  the  defendant  or  by  the  customs  exist- 
ing in  defendant's  mine  to  give  such  alleged  assurance 
and  direction  under  the  then  circumstances,  but  con- 
clusively shows  that  the  shift  boss  was  not  empowered 
by  the  defendant  to  give  such  alleged  assurance  and 
direction,  and  conclusively  shows  that  the  alleged  as- 
surance and  direction  of  the  said  shift  boss  to  the 
plaintiff  was  a  violation  of  the  duty  which  the  said 
shift  boss  owed  not  only  to  the  plaintiff  but  to  the  de- 
fendant as  well,  the  violation  of  which  duty  on  the  part 
of  the  said  shift  boss  could  not  have  been  foreseen  or 
guarded  against  by  the  defendant,  and  which  could 
not  consequently  be  charged  as  negligence  of  the  de- 
fendant. 

The  evidence  further  conclusively  shows  that  the  al- 
leged assurance  and  direction  of  the  shift  boss,  if  the 
same  actually  were  given,  were  a  direction  and  assur 
ance  given  by  the  shift  boss  to  the  plaintiff  in  reference 
to  an  executive  detail  of  the  work  over  which  the  plain- 
tiff had  exclusive  control  under  the  rules  and  regula- 
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tions  and  customs  of  the  defendant's  mine.  The  evi- 
dence further  conclusively  shows  that  the  shift  boss 
was  not  a  superintendent  or  head  of  a  department  but 
simply  in  charge  of  a  number  of  men  in  defendant's 
mine  and  that  the  men  of  whom  the  said  shift  boss  was 
in  charge,  including  the  plaintiff,  were  wath  the  shift 
boss  engaged  in  the  common  object  and  employment  and 
work  of  mining  ore,  and  the  plaintiff  and  the  other 
miners  on  this  shift  were  therefore  fellow  servants  of 
the  said  shift  boss. 

(c)  The  evidence  conclusively  shows  that  despite 
the  alleged  assurance  of  safety  and  direction  to  pro- 
ceed to  work,  the  danger  to  which  the  plaintiff  was  ex- 
posed was  so  obvious  that  he  assumed  the  risk  thereof, 
it  conclusively  appearing  from  the  evidence  that  the 
plaintiff  was  a  miner  of  some  sixteen  years'  experience, 
had  worked  in  the  employ  of  the  defendant  as  a  miner 
for  more  than  a  year  and  in  the  particular  stope  in 
which  he  was  injured  for  more  than  a  month,  and  in 
the  particular  place  in  which  he  was  injured  for  more 
than  three  days;  that  under  the  rules,  regulations  and 
customs  of  the  defendant's  mine  it  was  the  duty  of  the 
plaintiff  to  examine  and  test  the  ground  in  or  under 
which  he  was  about  to  set  to  work  to  drill  before  com- 
mencing such  drilling  operations,  and  to  bar  down  or 
remove  any  loose  or  dangerous  rocks  before  commenc- 
ing such  drilling  operations;  and  the  evidence  further 
conclusively  shows  that  the  plaintiff  not  only  was  per- 
fectly competent  and  al)le  to  perform  such  duty  but 
that  he  had  the  means  and  instrumentalities  with 
which  to  do  it  and  could,  but  for  the  said     alleged     as- 
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surance  and  direction  of  the  shift  boss,  have  rendered 
the  place  in  wliich  he  was  workinj^^  safe.  The  evidemce 
further  conckisively  shows  that  the  plaintiff  had  the 
i^Tcater  and  better  opp(M"tunity  than  the  shift  boss  to 
determine  whether  or  not  the  ground  was  reasonabjy 
safe  and  whether  or  not  the  same  should  be  barbed 
down  or  otherwise  removed;  and  further  conclusively 
shows  that  under  the  then  existing  condition  under  the 
rules,  regulations  and  customs  of  the  said  mine  he  had 
no  right  to  rely  upon  the  alleged  assurance  of  safety 
and  direction  to  proceed  to  work. 

(d)  The  evidence  conclusively  shows  that  the  neg- 
ligence of  the  plaintiff  contributed  to  his  own  injuries 
in  this  that  he  set  to  work  under  ground  which  he  knew 
it  was  his  duty  to  inspect  and  examine  without  having 
made  the  necessary  examination  to  determine  whether 
the  ground  was  safe  or  not  to  work  under  and  witlmtu 
having  adequately  secured  the  same  by  barring  dowri 
or  other  methods  known  to  miners,  he  having  ha  1  the 
opportunity  and  the  ability  to  make  such  inspection  and 
to  adequately  puard  against  the  very  danger  which 
caused  his  injury. 

(e)  The  evidence  conclusively  shows  that  the  al- 
leged assurance  and  direction  of  the  shift  boss,  if 
given,  were  contradictory  of  and  given  in  violation  of 
the  written  rules  and  regulations  adopted  by  the  de- 
fendant. 

ARGUMENT. 

The  assignments  of  error  and  the  si)ecifications 
wherein  the  evidence  is  insufficient  to  sustain  the  ver- 
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diet  and  judg-ment  thereon  may  be*  grouped  under  two 
heads,  and  we  will  therefore  discuss  the  propositions 
of  law  involved  thereunder  as  follows: 

PROPOSITION  1.  The  evidence  fails  to  disclose 
any  neglig'ence  on  the  part  of  the  defendant  which  was 
the  proximate  cause  of  the  accident  and  resulted  in 
injuries  to  the  plaintiff  because  the  alleg^ed  assurance 
and  direction  given  by  the  shift  boss  to  the  plaintiff 
were  not  given  by  or  under  the  authority  of  the  de- 
fendant, but  by  a  fellow  servant  of  the  plaintiff  for 
whose  negligence  in  these  respects  the  defendant  was 
not  responsible,  and  the  risk  of  whose  negligence 
plaintiff  assumed. 

PROPOSITION  II.  The  alleged  order  and  assur- 
ance of  the  shift  boss  were  contradictory  of  the  rules 
adopted  by  defendant,  and  were  given  in  violation 
thereof. 

PROPOSITION    I. 

The  evidence  fails  to  disclose  any  negligence  on  the 
part  of  the  defendant  zvhich  was  the  proximate  cause 
of  the  accident  and  resulted  in  injuries  to  the  plaintiff 
because  the  alleged  assurance  and  direction  given  by  the 
shift  boss  to  the  plaintiff  were  not  given  by  or  under 
the  authority  of  the  defendant,  but  by  a  fellozv  servant 
of  tJie  plaintiff  for  zvhose  negligence  in  these  respects 
the  defendant  zvas  not  responsible,  and  the  risk  of 
zi'hose  negligence  plaintiff  assumed. 

A  thorough  investigation  of  the  authorities  discloses 
that,  before  a  servant  will  be  relieved     of  his  assump- 
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tion  of  risk  by  a  negligent  assurance  of  safety  coupled 
with  a  direction  to  proceed  to  work,  a  certain  state  of 
facts  must  be  shown.  From  a  careful  study  of  the  de- 
cisions it  conclusively  appears  that  the  master  is  liable 
for  the  giving  of  such  assurance  and  instruction  by  a 
superior  servant  only  in  the  following  cases : 

First,  where  the  master  owes  the  servant  a  positive 
duty  to  make  the  place  where  he  is  directed  to  work 
reasonably  safe,  and  the  assurance  of  safety  and  direc- 
tion to  proceed  to  work  are  coupled  with  a  failure  to 
give  the  servant  a  reasonably  safe  place  in  which  to 
work.  This  line  of  authorities  proceeds  upon  the 
theory  that  the  master,  upon  whom  is  imposed  the  duty 
of  making  a  particular  place  reasonably  safe,  has  the 
greater  opportunity  for  observing  the  condition  of  such 
place.  Even  in  such  cases  it  is  held  that,  if  it  appears 
from  the  evidence  that  the  employe  has  the  greater  op- 
portunity, or  even  an  equal  opportunity  with  the 
master,  to  determine  the  nature  and  character  of  the 
place  where  he  is  set  to  work,  then  an  assurance  and 
direction  of  the  master  does  not  relieve  the  servant  of 
the  assumption  of  risk. 


It  may  be  well  to  dispose  right  here  of  this  class  of 
cases  as  being  inapplicai^le  to  the  case  at  bar.  Mani- 
festly none  of  these  conditions  are  found  in  the  case 
at  bar.  In  the  first  place  the  plaintiff  assumed  under 
the  rules  and  customs  of  the  mines  the  duty  of  inspect- 
ing the  place  in  which  he  was  working  for  dangers  in- 
cident to  falling  rock,  and  assumed  the  duty  of  re- 
moving such  flangers     by  barring  the  same  down,     or 
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otlicrwise  .^-nardint;-  aj^'ainst  them.  {Tv.  pp.  59,  61,  62, 
63,  64,  79,  80)  Moreover,  it  appears  from  the  evi- 
dence that  the  plaintiff  not  only  had  equal  opportunity 
with  the  master  to  observe  the  place,  but  he  had  the 
cjrcaicr  opportunity  to  do  so.  Plaintiff  had  been  work- 
ing in  that  place  al)out  a  week  (Tr.  p.  78),  and  on  that 
particular  morning  an  hour  and  three-quarters  before 
the  shift  boss  came  around  (Tr.  p.  125).  Conceding 
for  the  moment,  but  for  the  purpose  of  this  statement 
only,  that  the  shift  boss  was  a  vice  principal  of  the 
master,  it  appears  from  the  evidence  that  the  plaintiff 
set  to  work  in  this  place  immediately  upon  going  on 
shift.  He  had  been  directed  to  work  there  several 
days  before  and  did  not  even  need  a  direction  on  that 
day  to  set  to  work  there.  (Tr.  p.  78).  The  shift  boss 
who  had  from  thirty-five  to  forty  men  under  him  scat- 
tered through  two  levels  in  the  mine,  the  1600  and 
1800  levels,  was  able  to  get  around  to  his  men  only 
twice,  or  at  most  three  times,  each  day.  (Tr.  p.  126.) 
He  actually  did  not  get  to  the  place  where  the  plaintiff 
was  working  until  an  hour  and  three-quarters  after 
the  plaintiff  had  set  to  work.  (Tr.  p.  125.)  The  evi- 
dence conclusively  shows  that  the  shift  boss  had  not 
been  around  prior  to  that  time,  and  conclusively  shows 
that  outside  of  the  casual  visual  examination  made  by 
him  at  the  time  he  saw  the  plaintiff  at  work  for  the  first 
on  time  that  day,  he  had  not  had  an     op])ortunity     to 

examine  the  ])lace  in  which  the  plaintiff  was  working, 
nor  is  it  contended  that  at  that  time  he  made  any  other 
than  such  casual  visual  examination  of  the  place,  nor 
tliat  he  made  anv  other  examination     whatsoever     at 
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any  other  time.  The  evidence  further  conchisively 
shows  that  in  order  to  make  a  minerHke  and  thoroug-h 
examination,  as  was  required  under  the  then  existin^^ 
circumstances,  it  became  necessary  to  examine  the 
ground  by  means  either  of  a  crowbar  or  the  drilHng 
machine  itself;  and  it  conclusively  appears  that  the 
shift  boss  could  not,  and  did  not,  make  such  examin- 
ation, and,  further,  that  it  was  not  the  duty  of  the 
shift  boss,  under  the  then  existing  circumstances,  to 
do  so,  but  the  duty  of  the  plaintiff  himself.  (Tr.  pp. 
59,  61,  62,  63,  64,  79,  80). 

The  next  class  of  cases  where  the  master  is  bound 
by  the  giving  o/  a  negligent  assurance  and  direction 
to  a  servant  is  t\«at  class  of  cases  where  the  master  is 
assuring  and  directing  an  inexperienced  servant.  This 
is  obviously  likewise  not  the  case  here  for  the  plaintiff 
was  an  experienced  miner,  of  some  sixteen  years  ex- 
perience, (Tr.  p.  4)  had  worked  in  the  capacity  of  a 
miner  for  the  defendant  for  more  than  a  year,  (Tr. 
pp.  42,  57)  and  in  the  particular  stope  in  which  he  was 
working  for  a  matter  of  more  than  three  or  four 
months,  (Tr.  p.  57)  and  in  the  ])articular  ])lace  in 
which  he  was  working  for  about  a  week.  (Tr.  p.  78.) 
He  held  himself  out  as  an  experienced  miner — hired 
himself  out  as  such — and  testified  that  he  thorouglly 
understood  the  duties  of  miners  (Tr.  p.  58)  and  knew 
that  it  was  their  duty  to  test  the  ground  and  bar 
the  same  down  before  setting  to  work,  and  that  he 
was  familiar  with  all  ni  the  details  of  the  methods 
which  an  experienced  miner  uses  in  making  the  place 
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in  wliich  he  is  working-  safe  for  himself.      (Tr.  pp.  45, 
59,  61,  63,  64.) 

In  1)olh  of  the  forej^oinj;-  classes  of  cases  it  nrisL 
further  appear,  as  a  condition  precedent  to  creati:ig' 
liahility  upon  the  master  by  an  assiu'ance  of  safety  and 
a  direction  to  proceed  to  work,  that  the  employe  \vris 
justified  in  relying,  and  did  rely,  upon  such  assurance. 

The  evidence  in  this  case  not  only  fails  to  shon 
circumstances  which  warranted  the  plaintiif  in  rel}-  ■ 
ing-  upon  the  alleged  assurance,  but  conclusively,  as  wc 
think,  shows  that  the  plaintiff  was  not  justified  in  re- 
lying upon  the  alleged  assurance,  inasmuch  as  he  knev*: 
it  was  not  the  duty  of  the  shift  boss,  but  the  duty  of 
the  plaintiff  himself,  to  make  such  careful  examina- 
tion, and  that  he  knew  that  he  had  the  greater  oppor- 
tunity to  make  the  same  and  that  the  shift  boss  had 
not  made  the  same  and  had  not  had  an  opportunity  to 
make  an  adequate  inspection.* 

In  this  class  of  cases  it  is  always  conceded  by  the  de- 
fendant that  a  wrongful  assurance  of  safety  is  the 
negligence  of  the  master,  and  the  defense  interposed 
is  that,  despite  the  assurance  of  safety  and  direction 
to  work,  the  danger  was  so  obvious  that  the  servant 
assumed  the  risk,  and  sometimes  the  defense  is  inter- 
posed that  the  servant  by  his  own  negligence  contrib- 
uted to  the  negligent  assurance  and  direction  of  the 
master.  Of  course  in  such  cases  the  courts  have  justly 
submitted  the  ({uestion  of  assumi)tion  of  risk  and  con- 
tributory negligence  to  juries,  and  have  held  that,  be- 
fore the  servant  will  be  held  to  have  assumed  the  risk. 
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the  same  must  appear  to  have  been  so  obvious  that  a 
prudent  man  would  not  have  incurred  the  risk  despite 
the  assurance,  and  have  usually  held  that  the  question 
of  contributory  negligence  is  not  a  matter  of  law  for 
the  court. 

But  in  all  cases,  in  order  to  render  the  master  liable, 
it  must  be  shown  that  the  particular  person  giving 
such  assurance  and  order  was  in  that  respect  a  vice- 
principal  of  the  master,  and  not  a  fellow  servant. 

The  evidence  in  the  case  at  bar  absolutely  fails  to 
show  that  the  master  had  authorized  the  shift  boss  to 
give  such  assurance  and  direction,  but  conclusively 
shows  the  contrary.  Not  only  do  the  rules  provide 

that  it  was  the  duty  of  the  plaintiff  to  make  such  in- 
spection and  a  determination  as  to  the  safety  of  the 
ground,  and  if  the  ground  was  determined  by  the 
plaintiff  not  to  be  safe,  then  to  take  the  proper  steps  to 
remedy  it,  but  the  customs  of  the  miners  and  the 
methods  of  the  work  required  that  the  plaintiff  do  this, 
and  not  the  shift  boss. 

We  realize  that  the  trial  court  took  the  view  that 
the  shift  boss  was  a  vice  principal,  inasmuch  as  the 
rules  provided  that,  if  the  miners  found  that  they 
could  not  make  their  place  safe  themselves,  then  the 
shift  boss  must  be  called;  and  his  Honor  inferred  from 
this  rule  that,  inasmuch  as  in  certain  instances  the 
defendant  may  have  been  said  to  have  left  the  ultimate 
determination  of  whether  the  place  had  been  rendered 
safe  to  the  shift  boss,  it  had  constituted  the  shift  boss 
its  vice  ])rinci])al  in  the  matter  of  such     supervision. 
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and  was,  therefore,  bound  by  the  assurance  and  direc- 
tion alleged  to  have  been  given  in  this  case.  However, 
the  rule  was  manifestly  not  intended  to  give,  nor  did 
it  actually  give  any  additional  or  greater  powers  to 
the  shift  bosses  in  the  defendant's  mine  than  they  had 
without  this  rule,  or  than  any  other  shift  boss  or  fore- 
man of  a  gang  in  any  other  occupation  has  in  refer'jnce 
to  directing  the  men.  All  superior  servants,  particular- 
ly bosses  and  foremen — have  not  only  the  right  to  di- 
'\ct  their  men  in  reference  to  the  executive  details  of 
the  work,  but  have  the  power  to  discharge  for  failure 
to  obey  such  instruction  in  respect  to  such  details.  We 
believe  we  will  conclusively  show^  such  power  of  tlie 
shift  boss  does  not  take  him  out  of  the  fellov^  servant 
class.  The  great  weight  of  state  authorities,  and  iiie 
I'nanimous  holdings  of  the  federal  courts,  are  to  the 
effect  that  the  shift  bosses  and  foremen  in  the  matter 
of  giving  instructions  to  the  men  working  un<lei  them 
.'ire  fellow  servants  of  the  men,  and  that  neghgence  in 
j»^iving  such  instruction,  even  if  coupled  with  an  assur- 
jijice  of  safety,  express  or  implied,  is  the  negligence  (jf 
n  fellow  servant  and  not  the  negligence  of  tbe  master, 
^loreover  the  facts,  contemplated  by  the  master  to  exist 
before  the  shift  boss  is  expected  to  assume  spec^'  d  (h- 
'ection  of  the  men  in  assisting  them  in  making  tlicir 
I'^aces  safe,  are  not  disclosed  by  the  testimony  in  tliis 
r:  se.  The  rule  provides  in  substance  that,  if  the  min- 
ers themselves  feel  that  they  are  unable,  without  the 
assistance  of  the  shift  boss,  to  carry  out  the  duty  de- 
volving u])on  them  of  making  the  place  safe,  then  they 
may,  or  must,  request  the  assistance  of  the  shift  boss. 
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In  this  case  the  evidence  conckisively  shows  that  the 
plaintiff  considered  himself  sufficiently  competent  to 
render  the  particular  place  safe,  and  further  conclusive- 
ly shows  that  he  did  not  need  or  desire  the  assistance 
of  the  shift  boss  in  this  work.  The  matter  of  render- 
ing this  place  safe  was  comparatively  simple  for  an  ex- 
perienced miner.  The  interference  of  the  shift  boss 
was,  to  say  the  least,  officious,  and  was  made  under 
circumstances  which  the  master  could  not  have  con- 
templated and  did  not  contemplate,  either  in  the  pro- 
mulgation of  the  rule,  or  in  investing  the  shift  boss  with 
the  power  of  direction  of  the  men.  The  best  that  can 
be  said  of  the  action  of  the  shift  boss  was  that  the  same 
was  a  breach  of  duty  and  a  violation  of  the  particular 
rule  in  question  on  his  part,  which  could  in  no  wise 
have  been  foreseen  or  guarded  against  by  the  master. 
Such  breach  of  duty  was  not  the  breach  of  duty  of  the 
defendant  but  was  the  breach  of  duty  of  the  shift  boss, 
not  only  toward  the  plaintiff  in  this  case,  but  toward 
the  defendant  as  well,  and  for  such  breach  the  defen- 
dant cannot  be  held  responsible  nor  mulcted  in  damages. 

Turning  for  a  moment  to  the  (|uestion  of  the  dangers 
of  falling  rock  as  l)eing  an  incident  of  mining,  the  risk 
of  which  is  assumed  by  the  servant.  There  can  be  no 
question  that  the  danger  of  falling  rock,  where  it  is 
the  duty  of  the  emjiloye  to  inspect  and  remove  that  dan- 
ger, is  an  incident  and  risk  in  mining  which  the  miner 
assumes.  When  the  plaintiff  set  to  work  there  he 

knew  that,  unless  a  proper  inspection  was  made  by  him 
by  testing  the  ground  as  the  miner  understands  such 
work  must  be  done,  he  would  become  exposed  to  dan- 
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gcrs  of  falling  rock;  and  that  is  a  danp^er  the  risk  of 
which  is  assumed.  The  dang-er  of  rock  falling  from 
ground  which  has  not  been  properly  examined  is  so  ob- 
vious that  any  miner  of  the  plaintiff's  experience,  who 
undertakes  to  work  under  such  ground,  must  conclu- 
sively be  presumed  to  have  assumed  the  risk. 

As  has  already  been  seen,  this  was  the  view  which 
his  Honor  took  of  the  law  at  the  trial  of  this  case. 

If,  therefore,  the  assurance  and  direction  of  the  shift 
boss  was  not  the  assurance  and  direction  of  the  master, 
that  is,  if  the  master  did  not  authorize  the  same,  but 
if  such  assurance  and  direction  was  the  assurance  and 
direction  of  a  fellow  servant,  the  plaintiff  cannot  re- 
cover. 

The  main  question  in  this  case  then  is:  Were  the 
plaintiff  and  the  shift  boss  fellow  servants? 

The  rule  in  the  federal  courts  as  to  who  are  fellow 
servants  is  so  well  settled  that  no  citation  of  authority 
should  be  needed  to  illustrate  the  general  principle,  and 
it  is  this:  That  all  persons,  irrespective  of  grade,  who 
are  in  the  common  employment  of  a  master,  and  who 
are  effecting  a  common  object  in  such  employment,  are 
fellow  servants ;  and  that  the  question  of  whether  or  not 
a  particular  servant  is  a  vice  principal  of  the  master 
does  not  depend  upon  the  grade  of  the  offending  ser- 
vant, that  is,  whether  one  is  superior  to  the  other  or 
has  authority  over  the  other,  but  depends  upon  the 
character  of  work  in  which  the  particular  servant  is 
engaged,  that  is  to  say;  if  the  servant  is  jierforming  a 
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duty  which  the  law  imposes  upon  a  master,  such  as  fur- 
nishing the  servant  with  a  reasonably  safe  place  in 
which  to  work,  or  furnishing'  adequate  appliances  with 
which  to  work,  or  giving  inexperienced  servants  in- 
structions in  regard  to  the  work,  or  performing  any 
other  duty  which  the  law  imposes  upon  the  master,  then 
such  offending  servant,  irrespective  of  rank  or  grade, 
stands  in  the  shoes  of  the  master  and  is  a  vice  principal, 
because  the  law  does  not  permit  the  master  to  delegate 
such  duty  without  making  the  person  delegated  to  per- 
form the  same  his  vice  principal.  The  leading  case  upon 
this  proposition,  of  course,  is  the  case  of  B.  &  O.  Rd. 
Co.  V.  Baugh,  13  Sup.  Rep.  914;  149  U.  S.  368;  Z7 
L.  ed.  772. 

We  think  that  it  cannot  be  contended  in  this  case  that 
the  shift  boss  was  the  vice  principal  of  the  master  in 
giving  this  assurance  and  direction;  that  is,  that  he 
was  performing  a  personal  duty  imposed  upon  the  mas- 
ter by  law,  which  was  delegated  to  the  shift  boss.  In 
this  contention  we  think  w^e  are  substantiated  by  the 
great  weight  of  the  state  authorities  and  by  all  of  th.e 
federal  authorities. 

In  the  case  of  City  of  Minneapolis  v.  Lundin,  58 
Federal  .^23,  the  plaintiff  was  a  blaster  over  whom  one 
Holdquist  was  foreman.  Holdquist  had  been  informed 
that  one  of  the  blasts  had  not  exploded.  The  plaintiff 
did  not  know  that  there  was  any  unexploded  dynamite. 
Holdquist,  with  the  knowledge  that  there  remained  an 
unexploded  blast,  directed  the  plaintiff  to  reload  the 
holes  without  telling  him  that  the  dynamite  remaining 
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had  not  been  exploded,  and  it  was  the  negligence  of 
HoldqLust  in  giving  such  direction,  without  notifying 
the  plaintiff  of  the  fact  that  there  remained  unexploded 
dynamite  which  was  known  to  the  shift  boss  Holdquist, 
that  the  injury  occurred.  In  this  case,  therefore,  there 
was  a  direction,  coupled  with  an  implied  assurance  of 
safety,  in  the  face  of  positive  knowledge  of  the  gravest 
danger.  The  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit,  in  rendering  its  opinion  (p.  527),  say: 

"In  our  opinion,  the  two  authorities  first  cited, 
supra,  are  decisive  of  the  question  here  at  issue.  In 
the  first  case  it  was  held  that  an  engineer  who,  un- 
der the  rules  of  a  railroad  company,  was  'regarded 
as  conductor,'  and  who  had  the  direction  and  con- 
trol of  his  engine  and  of  his  fireman  upon  it,  w^as 
not  a  vice-principal  of  the  company,  and  that  the 
latter  was  not  liable  for  an  injury  to  the  fireman, 
caused  by  the  engineer's  negligent  disregard  of  his 
orders.  In  the  second  case  this  court  held  that 
the  fact  that  the  foreman  of  a  crew  of  10  men  had 
authority  to  direct  them  where  to  w^ork  and  what 
to  do,  and  was  intrusted  with  the  duty  of  propping 
the  roof  of  a  room  in  a  mine,  and  keeping  it  safe 
for  these  workmen  who  were  engaged  with  him  in 
mining  coal,  did  not  make  him  a  general  vice-prin- 
cipal where  his  crew  was  one  of  several  working 
under  the  general  direction  of  a  pit  boss  and  a  gen- 
eral superintendent,  but  that  the  liability  of  the 
company  for  his  negligence  must  be  determined  by 
the  nature  of  the  duty  he  was  performing  when  he 
caused  the  injurv." 
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And  ai^ain  in  considering"  whether  or  not,  under  the 
then  circumstances,  the  foreman  Holdquist  was  a  spe- 
cial vice  principal  the  Court  of  Appeals  say  at  page  529 : 

"It  was  the  duty  of  the  master  to  use  reasonable 
care  and  diligence  to  furnish  a  safe  place  for  the 
defendant  in  error  to  perform  his  service  in,  and 
it  is  claimed  that  it  was  a  breach  of  this  duty  for 
the  foreman  to  send  him  to  reload  these  holes 
without  notifying  him  that  there  was  dynamite  in 
one  of  them.  But  the  duty  of  the  master  to  fur- 
nish a  safe  place  for  the  performance  of  work  does 
not  require  it  to  keep  that  place  safe  under  the  con- 
stantly changing  conditions  which  the  perform- 
ance of  such  a  working  as  the  construction  of  a 
sewer  necessitates.  The  city  furnished  a  street 
in  which  it  was  safe  to  construct  a  sewer.  The 
comparative  safety  of  the  place  where  each  man 
worked  necessarily  constantly  varied  by  the  pro- 
gress of  the  work,  and  the  duty  of  the  master  did 
not  extend  to  keeping  every  place  where  each 
workman  labored  safe  at  every  moment  of  its  pro- 
gress. It  was  the  duty  of  each  workman  to  use 
reasonable  care  to  so  render  his  service  that  the 
place  in  which  he  and  his  fellow  servants  were  re- 
(|uired  to  labor  should  continue  to  be  reasonably 
safe.  It  was  the  duty  of  the  foreman  to  so  direct 
the  work  of  excavating,  of  laying  the  pipe,  and  of 
filling  the  trench  that  it  would  continue  to  be  reas- 
onably safe  for  every  man  in  his  crew  to  render 
the  service  assigned  to  him.  But  these  were  i)er- 
sonal  duties  imposed  upon  the  workmen  and  the 
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foreman  by  their  employment  in  the  common  ser- 
vice, and  not  by  the  delegation  to  them  of  the  per- 
formance of  any  absolute  duty  of  the  master.  The 
street  originally  furnished  by  the  city  was  safe. 
The  trench  in  which  the  rock  was  to  be  blasted 
was  originally  safe  for  the  blasting  of  rock.  If 
the  safe  place  originally  furnished  by  the  city  be- 
came unsafe  in  the  progress  of  the  work,  it  was 
rendered  so  not  by  any  negligence  of  the  city  or  its 
superintendent  in  furnishing  it,  but  by  the  acts  or 
negligence  of  the  foreman  and  his  workmen  in  dis- 
charging the  duties  imposed  upon  them  by  their 
common  employment,  and  for  these  acts  and  this 
negligence  the  city  was  not  responsible.  Each 
employe  assumed  the  risk  of  this  negligence  of  his 
fellow  servants  when  he  entered  the  common  em- 
ployment. Armour  v.  Hahn,  111  U.  S.  313,  4 
Sup.  Ct.  Rep.  433;  Bunt  v.  Mining  Co.,  138  U.  S. 
483,  11  Sup.  Ct.  Rep.  464;,  Killea  v.  Faxon,  125 
Mass.  485. 

"The  result  is  that  the  foreman  was  not  the  vice- 
principal  of  the  city,  but  was  the  fellow  servant  of 
the  defendant  in  error  in  the  performance  of  the 
only  act  of  negligence  disclosed  by  the  record,  and 
the  circuit  court  should  have  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  city.  Railway 
Co.  V.  Davis,  3  C.  C.  A.  429,  53  Fed.  Rep.  61 ; 
Gowen  V.  Harley,  56  Fed.  Rep.  973,  980;  Monroe 
V.  Insurance  Co.,  3  C.  C.  A.  280,  52  Fed.  Rep.  777  \ 
North  Pennsylvania  R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727,  7ZZ,  8  Sup.  Ct.     Rep.    266; 
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Railway  Co.  v.  Converse,  139  U.  S.  469,  11  vSu]). 
Ct.  Rep.  569;  Railway  Co.  v.  Cox,  145  U.  S.  593, 
606,  12  Sup.  Ct.  Rep.  905;  Meehan  v.  Valentine, 
145  U.  S.  611,  618.  12  Sup.  Ct.  Rep.  972." 

In  the  case  of  Alaska  Treadwell  Gold  Minin"-  Com- 
pany V.  Whelan,  168  U.  S.  68;  42  L.  ed.  390,  it  appeared 
tliat  the  foreman  of  a  mine  crew  whose  duty  it  was  to 
warn  the  men  under  him  when  he  drew  a  chute  of  ore, 
negligently  failed  to  give  such  notice  or  warning,  and 
the  plaintiff  was  by  reason  thereof  drawn  into  the 
chute  and  severely  injured.  Therefore,  in  this  case,  too, 
there  was  an  implied  assurance  of  safety,  cou])led  with 
a  direction  to  proceed  to  work,  and,  more  than  that, 
the  shift  boss  was  the  man  whose  active  negligence 
thereafter  caused  the  injury.  The  Supreme  Court  of 
the  United  States  at  page  391  say; 

"The  evidence  introduced  at  the  trial,  giving  it 
the  utmost  possible  effect  in  favor  of  the  plaintiff, 
was  insufficient  to  support  a  verdict  for  him ;  and 
the  defendant's  request,  made  at  the  close  of  the 
whole  evidence,  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant,  because  Finley,  whose 
negligence  was  the  ground  of  the  action,  was  a  fel- 
low servant  of  the  plaintiff,  should  have  been 
granted. 

''Finley  was  not  a  vice-principal  nor  a  re])re'^en- 
tative  of  the  corporation.  He  was  not  the  gen- 
eral manager  of  its  business,  or  the  superintendent 
of  any  department  of  that  business.  But  he  was 
merely  the  foreman  or  boss  of  the  particular  gang 
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of  men  to  which  the  plaintiff  belonged.  Whether 
he  had  or  had  not  authority  to  engage  and  dis- 
charge the  men  under  him  is  immaterial.  Even 
if  he  had  such  authority,  he  was  none  the  less  a 
fellow  servant  with  them,  employed  in  the  same 
department  of  business,  and  under  a  common  head. 
There  was  no  evidence  that  he  was  an  unsuitable 
person  for  his  place,  or  that  the  machinery  was 
imperfect  or  defective  for  its  purpose.  The  neg- 
ligence, if  any,  was  his  own  negligence  in  using  the 
machinery  or  in  giving  orders  to  the  men. 

"The  case  is  governed  by  a  series  of  recent  de- 
cisions of  this  court,  undistingiiishable  in  their 
facts  from  this  one.  Central  Railroad  v.  Keegan, 
160  U.  S.  259  (40:418);  Northern  Pacific  Rail- 
road V.  Charless,  162  U.  S.  359  (40:99) ;  Same  v. 
Peterson,  162  U.  S.  346  (40:994);  Martin  v.  At- 
chison, T.  &  S.  F.  Railroad,  166  U.  S.  399  (41 : 
1051).  See  also  Wilson  v.'Merry,  L.  R.  1  H.  L. 
Sc.  App.  Cas.  326. 

"This  ground  being  decisive  of  the  case,  no 
opinion  need  be  expressed  upon  other  questions 
arg-ued  at  the  bar." 

In  the  case  of  N.  P.  Rd.  Co.  v.  Hambly,  154  U.  S. 
349:  38  L.  ed.  1009,  it  appeared  that  plaintiff  was  a  day 
laborer  under  the  control  of  a  section  boss  or  foreman 
assisting  in  building  a  culvert  on  the  defendant's  rail- 
road line.  The  defendant  claimed  that  the  conductor 
and  locomotive  engineer  of  the  train  which  ran  plaintiff 
down  were  fellow  servants  of  the  plaintiff.     The  Su- 
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preme  Court  of  the  United  States  held  that  tlie  plaintiii 
could  not  recover  because  the  plaintiff  and  the  said 
conductor  and  engineer  were  fellow  servants. 

In  the  case  of  Central  R.  R.  Co.  of  New  Jersey  v. 
Keegan,  160  U.  S.  259,  40  L.  ed.  418,  the  plaintiff  was 
a  member  of  a  crew  which  moved  cars  at  night.  One 
O'Brien  was  the  foreman  of  that  crew,  and  the  one 
whose  duty  it  was  to  direct  what  cars  should  be  taken, 
when  and  where  they  should  be  moved,  when  the  move- 
ment should  start,  and  where  it  should  stop.  It  was 
in  obedience  to  his  orders  that  one  or  the  other  of  the 
men  employed  in  his  crew  went  to  one  place  or  another 
and  coupled  or  uncoupled  particular  cars.  The  neglig- 
ence complained  of  was  that  O'Brien,  or  some  one  else, 
should  have  been  on  the  rear  car  of  those  moving  back- 
ward O'Brien  had  ordered  the  defendant  in  error  to 
uncouple  cars  which  he,  O'Brien,  had  just  ordered  to 
l)e  uncoupled  from  a  backwardly  moving  train  to  sta- 
tionary cars  beyond  them,  without  himself  being  on  the 
moving  cars  or  seeing  that  some  one  was  there  to  exer- 
cise control  over  the  movement.  It  will,  therefore,  be 
observed  that  in  this  case  there  was  not  only  a  direction 
to  do  a  specific  piece  of  work,  but  an  assurance,  at  least 
implied,  of  safety,  coupled  with  a  failure  to  keep  a 
lookout,  as  well  as  contradictory  negligent  orders.  The 
only  question  arising  in  the  case  was  as  to  whether  or 
n(U  O'Brien  was  a  fellow  servant  of  the  plaintiff.  The 
Supreme  Court  of  the  United  States,  Mr.  Justice  White 
delivering  the  opinion,  quote  with  approval  from  the 
case  of  O'Brien  v.  American  Dredging  Co.,  33  N.  J.  L 
291,  as  follows: 


31 

"Whether  the  master  retains  the  superintend- 
ence and  management  of  his  business,  or  with- 
draws himself  from  it  and  devolves  it  on  a  vice- 
principal  or  representative  ,it  is  quite  apparent 
that,  although  the  master  or  representative  may  de- 
vise the  plans,  engage  the  workmen,  provide  the 
machinery  and  tools,  and  direct  the  performance 
of  the  work,  neither  can,  as  a  general  rule,  be  con- 
tinually present  at  the  execution  of  all  such  work. 
It  is  the  necessary  consequence  that  the  mere  exe- 
cution of  the  planned  work  must  be  intrusted  to 
workmen  and  where  necessary  to  groups  or  gangs 
of  workmen,  and  in  such  case  that  one  should  be 
selected  as  the  leader,  boss  or  foreman  to  see  to 
the  execution  of  such  work.  This  sort  of  super- 
iority of  service  is  so  essential  and  so  universal 
that  every  workman,  in  entering  upon  a  contract  of 
service,  must  contemplate  its  being  made  use  of  in 
a  proper  case.  He  therefpre  makes  his  contract 
of  service  in  contemplation  of  the  risk  of  injury 
from  the  negligence  of  a  boss  or  foreman,  as  well 
as  from  the  negligence  of  another  fellow-workman. 
The  foreman  or  superior  servant  stands  to  him,  in 
the  respect,  in  the  precise  position  of  his  other  fel- 
low-servants." 

And  again  quote   from  the  opinion  in   the  case  of 
N.  Y.  C.  &  H.  R.  R.  Co.,  136  N.  Y.  77,  as  follows: 

"It  is  quite  o!)vious  that  the  work  of  shifting 
cars  in  a  railroad  yard  must  be  left  in  a  great  meas- 
ure to  the  judgment  and  discretion  of  the  servants 
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of  the  railroad  who  are  intrusted  with  the  manage- 
ment of  the  yard.  The  details  must  be  left  to 
them,  and  all  that  the  company  can  do  for  the  pro- 
tection of  its  employees  is  to  provide  competent  co- 
servants,  and  prescribe  such  regulations  as  experi- 
ence shows  may  be  best  calculated  to  secure  their 
safety." 

In  commenting  upon  the  last  quotation  the  Su[)rcme 
Court  say: 

"We  adopt  this  statement  as  proper  to  be  applied 
to  the  case  at  bar.  A  personal,  positive  duty 
would  clearly  not  have  been  imposed  upon  a  nat- 
tu"al  person,  owner  of  a  railroad,  to  supervise  and 
control  the  details  of  the  operation  of  switching 
cars  in  a  railroad  yard ;  neither  is  such  duty  impos- 
ed as  a  positive  duty  upon  a  corporation;  and  if 
O'Brien  was  negligent  in  failing  to  place  himself 
or  some  one  else  at  the  brake  of  the  backwardly 
moving  cars,  such  omission  not  being  the  perform- 
ance of  a  positive  duty  owing  by  the  master,  the 
plaintiff  in  error  is  not  responsible  therefor." 

Jn  the  case  of  American  Bridge  Co.  v.  Seeds.  144 
Fed.  605,  it  appeared  that  the  plaintiff,  an  experienced 
bridge  builder,  was  under  the  direction  of  a  foreman. 
The  ])laintiff  had  only  worked  about  ten  days  on  this 
bridge.  Just  before  the  accident  a  fellow  workman  of 
the  plaintiff  had  hitched  the  rope  to  two  iron  cords, 
weighing  about  a  thousand  pounds  each,  which  it  was 
desired  to  move  by  means  of  a  derrick  upon  a  traveling 
crane,  the  rope  extending  from  the  top  of  the  traveling 
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crane  in  a  slanting  direction  toward  the  iron  cords. 
But  the  rope  had  become  unloosened.  At  that  moment 
the  plaintiff  came  down  from  the  traveling  crane,  and 
the  foreman  said  to  him,  "Go  there  and  hook  that  chain ; 
don't  be  in  such  a  damned  hurry  to  get  away.  You 
men  are  in  too  damned  big  hurry  to  get  away  from  the 
work.  Stay  there  until  I  tell  you  to  leave — that's  what 
I  am  here  for."  The  plaintiff  walked  over  to  the  mid- 
dle of  the  cords  and  wrapped  the  chain  around  them 
and  hooked  it  and  waited  there,  pursuant  to  the  direc- 
tion of  the  foreman,  to  see  that  the  rope  did  not  again 
become  unhitched.  The  foreman  stood  four  or  five 
feet  higher  than  he  did  and  at  a  place  where  the  men 
on  the  traveler  could  see  his  signals.  It  was  the  dutv 
of  the  foreman  to  give  the  signal  to  hoist.  The  signal 
that  should  have  been  given  was  a  signal  to  hoist  slowlv 
in  order  that  the  rope  would  take  up  its  slack  slowly 
so  that  the  plaintiff  could  observe  from  the  place  where 
he  stood  that  the  rope  would  not  become  loose  again. 
Instead  of  this  the  foreman  gave  a  "high-ball,"  which 
signified  that  the  laod  should  be  raised  as  rapidly  as 
possible,  with  the  result  that  the  whole  load  was  sudden- 
ly swung  against  the  plaintiff  and  he  was  knocked  off 
the  bridge.  It  will  be  observed  that  in  this  case  there 
was  not  only  a  positive  direction  to  the  plaintiff  to 
place  himself  in  a  certain  position,  coupled  with  an  im- 
plied assurance  that  the  place  was  safe  and  that  the 
foreman  would  so  direct  the  hoisting  as  not  to  injure 
the  plaintiff,  that  is  that  the  foreman  would  give  the 
usual  slow  signal,  but  the  acts  of  the  foreman  in  these 
respects  were  coupled  with  his  active  negligence,  not 
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only  in  failing-  to  warn  the  plaintiff  that  he  was  a1:)o:it 
to  give  the  "high-ball"  signal,  but  in  actually  giving 
such  "high-ball"  signal,  which  the  foreman  knew,  at 
the  time  it  was  given,  must  necessarily  result  in  throw- 
ing the  mass  to  be  lifted  against  the  plaintiff,  and  whirh 
the  foreman  knew  must  result  in  knocking  the  plaintiff 
off  the  bridge  onto  the  ice  below.  The  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  in  commenting  upon 
this  evidence,  say: 

"The  foreman  was  the  fellow  servant  of  the 
plaintiff,  and  the  latter  necessarily  assumed  the 
risk  of  the  former's  negligence,  including  the  risk 
of  the  order  zuhich  he  gave  to  the  plaintiff,  and  the 
risk  of  the  signal  which  he  gave  to  the  man  at  the 
niggerhead.  The  servant  assnnies  the  risk  of  the 
negligence  of  his  superior  servant  in  the  direction 
of  the  me  nand  of  the  zvork,  to  the  same  extent 
that  he  assumes  the  risk  o  fthe  negligence  of  the 
fellow  laborer  by  his  side  who  is  engaged  in  per- 
forming the  work."  (Citing  a  great  number  of  au- 
thorities). 

And  in  commenting  further  upon  this  state  of  facts 
the  Court   say: 

"There  is  no  duty  imposed  npon  a  master  to  an- 
ticipate breaches  of  duty  on  the  part  of  his  ser- 
vants. But  he  may  lawfully  reckon  the  natural 
and  probable  result  of  his  action  u])on  the  supposi- 
tion that  his  servants  will  obey  the  law  and  faith- 
fully discharge  their  duties.  The  legal  presump- 
tion is  that  they  will  do  so  and  this  is  the  only  prac- 
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tical  basis  for  the  measurement  of  acts,  rights,    or 
remedies  of  mankind."     (Citing  numerous  cases). 

And  again  the  Court  say : 

"The  independent  z'oliinfary  aet  of  the  foreman 
who  gave  the  reckless  signal  zvkich  sent  the  iron 
cords  against  the  plaintiff  and  knocked  him  off  the 
bridge  was  a  breach  of  his  duty  incapable  of  his 
anticipation." 

And  again  the  Court  say: 

"It  is  the  duty  of  the  master  to  use  ordinary  care 
to  furnish  reasonably  safe  machinery  and  instru- 
mentahties  with  which  his  servants  may  perform 
their  work  and  a  reasonably  safe  place  in  which 
they  may  render  their  service,  and  this  duty  may 
not  be  so  delegated  by  him  that  he  may  escape  lia- 
bility for  its  breach.  JSFevertheless,  this  duty  has 
its  rational  and  legal  limits.  .  It  does  not  extend 
to  the  guarding  of  the  safety  of  a  place  or  of  a 
machine  against  its  negligent  use  by  the  servants. 
The  risk  that  a  place  will  become  unsafe,  or  that 
safe  machinery  will  become  dangerous  by  the  neg- 
ligence of  the  servants  who  use  them,  is  one  of  the 
ordinary  risks  of  employment  which  the  servants 
necessarily  assumed,  which  they  accepted.  It  is  a 
risk  of  operation  and  not  of  construction  or  provi- 
sion and  the  duty  to  protect  place  and  machinery 
from  dangers  arising  from  negligence  in  their  use, 
is  a  duty  of  the  servants  who  use  them,  and  not 
that  of  the  master  who  furnishes  them." 
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After  the  last  quotation  found  on  page  611,  the  Court 
cite  and  analyze  a  large  number  of  cases  wherein  it  was 
held  that  the  negligence  of  a  boss  or  foreman  in  direct- 
ing his  men,  coupled  with  an  express  or  implied  assur- 
ance of  safety  in  respect  of  a  detail  of  the  work,  is  the 
negligence  of  a  fellow  servant  and  not  the  negligence 
of  the  master. 

In  the  case  of  Kelly  v.  Jitffe  &  Foley  Co.,  104  Fed. 
955,  it  appeared  that  the  men  were  directed  by  the 
foremen  to  use  a  derrick  which  had  not  been  completely 
installed  or  secured,  although  the  foreman  had  been 
advised  by  one  of  the  workmen  that  the  derrick  had 
not  yet  been  secured,  and  that  its  use  was  unsafe.  It 
was  held  that  the  direction  of  the  foreman  to  his  men 
to  use  the  derrick,  with  knowledge  on  the  foreman's 
part  that  the  derrick  was  not  safe  or  fit  to  use  in  its 
then  condition,  was  the  negligence  of  a  fellow  servant 
and  not  the  negligence  of  the  master. 

In  the  case  of  Lach  v.  Burnham,  134  Fed.  688,  it  was 
averred  in  the  statement  that  the  defendants,  acting 
through  their  agent  the  foreman,  "put  plaintiff  to  work 
in  such  an  unsafe  and  dangerous  place  and  negligently 
compelled  him  to  work  in  such  a  dangerous  and  im- 
proper place  and  neglected  to  take  such  reasonable  and 
proper  precautions  against  the  peculiar  danger  incident 
to  the  kind  of  work  at  which  the  plaintiff  was  engaged, 
and  em])loyed  such  a  careless  and  negligent  foreman 
under  whom  plaintiff  worked,  that  the  plaintiff,  while 
attending  properly  and  carefully  to  the  performance  of 
his  duty,  was  struck  and  knocked  down  and  crushed 
by  a  large  piece  of  iron." 
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In  commenting  upon  these  averments  the  Court  said : 

"In  my  opinion,  however,  the  testimony  would 
not  estabHsh  these  averments  of  fault.  It  zvas  not 
the  place  that  zvas  proved  to  he  dangerous.  The 
real  peril  to  zvhich  the  plaintiff  zvas  exposed  arose 
from  the  manner  in  zvhich  the  foreman  ordered  the 
zvork  to  be  done,  and  this,  I  think,  was  negligence 
in  his  character  as  a  fellow  servant,  and  not  in  his 
character  as  a  vice-principal." 

And  the  Court  further  said: 

"There  is  evidence  that  the  piles  were  unstable 
and  the  jury  would  have  been  justified,  I  think,  in 
finding  that  the  safest  way  to  do  the  work  would 
have  been  to  push  the  piles  over  and  pick  up  the 
braces  from  the  ground.  The  foreman  insisted, 
however,  in  taking  them  off  singly  from  the  top, 
thus  running  the  risk  of  knocking  or  jarring  the 
pile  over  while  the  work  of  removal  was  going  on, 
and  while  the  laborers  were  necessarily  close  to  the 
ends  of  the  braces.  This  was  apparently  an  error 
of  judgment  on  his  part  and  is  not  to  be  regarded  as 
negligence;  but  I  repeat  that  it  does  not  seem  to 
me  to  be  negligence  in  performing  the  master's  duty 
to  furnish  his  servant  a  safe  place  to  work,  but 
negligence  in  performing  his  own  duty  to  take 
down  the  piles  of  iron  in  a  proper  and  careful  man- 
ner." 

So  in  the  case  at  bar  the  best  that  can  be  said  of 

the  tcstimonv  is  that  the  shift  boss  Brown  negligently, 
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or  otherwise,  committed  an  error  of  jud^nent  in  as- 
suring the  plaintiff  that  the  place  was  safe  and  in 
directing  hi  mto  proceed  to  work,  which  is  in  no  sense 
a  negligent  act  of  the  master. 

In  the  case  of  Cleveland  C.  C.  &  St.  L.  Ry  Co.  v. 
Brown,  7Z  Fed.  970,  it  appeared  that  the  plaintiff  was 
working  on  a  bridge  gang  whose  duty  it  was  to  repair 
bridges,  depots,  platforms,  and  other  structures.  At 
the  time  of  the  accident  to  the  plaintiff  and  his  conse- 
quent injury,  the  gang  was  tearing  down  a  transfer  shed 
near  Cairo,  Illinois,  It  was  alleged  that  the  foreman 
of  the  bridge  gang  of  which  the  plaintiff  was  a  mem- 
ber had  full  authority  and  control  over  the  men  with 
power  to  hire  and  discharge  them.  In  the  first  count 
it  was  claimed  that  the  foreman  caused  a  portion  of 
the  roof  to  be  thrown  with  great  violence  against  the 
plaintiff.  In  the  second  count  it  was  alleged  that  the 
foreman  negligently  ordered  and  directed  that  a  certair 
proper  brace,  which  had  been  placed  against  the  build- 
ing, be  torn  down;  that  such  proper  brace  constituted 
the  principal  support  of  that  portion  of  the  structure 
which  was  to  be  torn  down,  and  that  he  ordered  that 
said  post  be  sufficiently  cut  near  its  lower  end  so  that 
the  structure  could  be  thrown  over.  And  it  was  further 
alleged  in  said  count  that,  as  a  consequence  of  the  neg- 
ligence of  the  foreman  in  ordering  the  plaintiff  to  choi) 
and  weaken  the  post  aforesaid,  the  building  was  pre- 
cipitated upon  the  plaintiff.  In  the  third  count  it  wa-: 
alleged  that  the  foreman  carelessly  and  negligently 
commanded  the  plaintiff  to  go  under  the  said  building, 
the  roof  of  which  had  not  been  previously  removed,  and 
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to  cut  near  the  lower  end  thereof,  thereby  vveakenins^ 
the  post  constituting  the  principal  support  of  the  buil  I- 
ing,  which  caused  the  building  to  be  precipitated  upon 
the  plaintiff.  The  Court  held  upon  this  state  of  facts 
that  the  foreman  in  the  giving  of  such  negligent  direc- 
tion was  the  fellow  servant  of  plaintiff,  and  that  for 
the  neglect  of  the  foreman  in  these  respects  the  master 
was  not  responsible.    The  Court  in  part  say : 

"There  is  a  duty  on  the  part  of  the  master  to 
provide  his  servants  with  a  safe  place  in  which  to 
work,  but  manifestly  that  principle  is  not  applic- 
able to  a  case  like  this  where  the  place  be- 
comes dangerous  in  the  progress  of  the  work  either 
necessarily  or  from  the  manner  in  which  the  work 
is  done." 

Assuming,  if  your  Honors  please,  that  in  the  case 
at  bar  plaintiff  had  requested  the  assistance  of  the  shift 
boss  in  making  the  place  safe,  and  the  shift  boss  had 
been  negligent  in  supervising  the  testing  or  barring 
down  by  giving  negligent  assurances  or  directions,  or 
both,  could  it  be  said  for  a  moment  that  in  such  case 
the  shift  boss  was  not  a  fellow  servant  of  the  plaintiff, 
for  whose  negligence  in  these  respects  the  master  cannot 
be  held  responsible. 

The  case  of  Deye  v.  Lodge  &  Shipley  Mach.  8z  Too) 
Co.,  137  Fed.  480,  was  a  case  where  a  large  iron  cast- 
ing was  being  moved  from  a  pile,  and  a  similar  one  from 
an  adjacent  pile,  also  being  removed,  fell  upon  the  plain- 
tiff and  he  was  injured.  The  plaintiff  had  never  been 
engaged  in  the  moving  of  such  castings.    He  was  under 
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the  direction  of  a  foreman  by  the  name  of  Lutz.  It 
was  claimed  that  the  negHgence  consisted  in  the  faikire 
to  properly  pile  the  said  castings  which  had  been  done 
under  the  direction  of  Lutz.  The  Court  held  that  the 
piling  of  these  castings  was  a  detail  of  the  work,  and 
that  the  foreman  was  a  fellow  servant  of  the  plaintiff 
and  his  neglect  or  negligence  in  properly  piling  these 
castings  was  to  be  regarded  as  the  negligence  of  a  fellow 
servant.    The  Court  say: 

"If  a  negligent  manner  of  doing  the  work  makes 
the  place  less  safe,  that  is  one  of  the  risks  which  all 
engaged  in  the  work  have  assumed  as  risks  of  the 
occupation.  If  it  is  the  duty  of  the  defendant 
company  to  see  that  Lutz  used  sticks  in  piling  these 
castings  while  waiting  the  next  step  in  the  work 
upon  them,  it  would  be  hard  to  say  why  it  would 
not  be  equally  the  duty  of  an  employer  to  supervise 
the  temporary  piling  or  storing  of  brick  or  lumber, 
or  stone,  or  barrels,  or  boxes  containing  the  mater- 
ial to  be  used  by  the  men  upon  the  premises.  Mat- 
ters of  this  kind  are  not  so  complex  or  dangerous 
as  to  demand  the  direct  supervision  of  the  master, 
but  are  details  which,  from  a  reasonable  consider- 
ation of  the  rule  of  master  and  servant,  may  be  and 
must  be  left  to  the  common  sense  of  the  men  doing 
the  work,  as  one  of  the  risks  of  the  business." 

And  again  the  court  say: 

"The  conclusion  that  we  reach  is  that  the  place 
where  the  plaintiff  was  injured  was  only  dangerous 
because  of  the  negligence  of  his  fellow  workmen 
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ill  the  manner  of  carrying  on  llie  work,  the  risk  of 
which  he  assumed." 

In  the  case  of  N.  P.  Rd.  Co.  v.  Peterson,  162  U.  S. 
346,  40  L.  ed.  994,  it  appeared  that  the  plaintiff  w^as  a 
member  of  a  railroad  gang,  and  that  he  was  injured  by 
reason  of  the  negligence  of  the  foreman  of  the  gang 
in  stiddenly  stopping  a  hand  car  without  warning,  which 
caused  a  hand  car  following  to  run  into  the  hand  can 
under  control  of  the  boss,  injuring  the  plaintiff.  The 
foreman  or  boss  had  power  to  hire  and  discharge  men. 
The  Supreme  Court  of  the  United  States,  Mr.  Justice 
Peckham  delivering  the  opinion,  in  part  at  page  996, 
say: 

"This  boss  of  a  small  gang  of  ten  or  fifteen  men, 
engaged  in  making  repairs  upon  the  road  wherever 
they  might  be  necessary,  over  a  distance  of  three 
sections,  aiding  and  assisting  the  regular  gang  of 
workmen  upon  each  section  'as  occasion  demanded, 
was  not  such  a  superintendent  of  a  separate  depart- 
ment nor  was  he  in  control  of  such  a  distinct  branch 
of  the  work  of  the  master  as  would  be  necessary  to 
render  the  master  liable  to  a  co-employee  for  his 
neglect.  He  was  in  fact,  as  well  as  in  law,  a  fel- 
low workman ;  he  went  with  the  gang  to  the  place 
of  work  in  the  morning,  stayed  with  them  during 
the  day,  superintended  their  work,  giving  direc- 
tions in  regard  to  it,  and  returned  home  with  them 
in  the  evening,  acting  as  a  i)art  of  the  crew  of  the 
hand-car  upon  which  they  rode.  The  mere  fact, 
if  it  be  a  fact,  that  he  did  not  actuallv    handle    a 
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shovel  or  a  pick,  is  an  unimportant  matter.  Where 
more  than  one  man  is  engaged  in  doing  any  par- 
ticular work,  it  becomes  almost  a  necessity  that  one 
should  be  boss  and  the  other  subordinate,  but  both 
are  nevertheless  fellow  workmen. 

*'If  in  approaching  the  line  of  separation  between 
a  fellow  workman  and  a  superintendent  of  a  par- 
ticular and  separate  department  there  may  be  em- 
barrassment in  determining  the  question,  this  case 
presents  no  such  difficulty.  It  is  clearly  one  of  fel- 
low servants.  The  neglect  for  which  the  plaintiff 
has  recovered  in  this  case  was  the  neglect  of  Hol- 
verson  in  not  taking  the  proper  care  at  the  time 
when  he  applied  the  brake  to  the  front  car.  It 
was  not  a  neglect  of  that  character  which  would 
make  the  master  responsible  therefor,  because  it 
was  not  a  neglect  of  a  duty  which  the  master  owes 
as  a  master  to  his  servant  when  he  enters  his  em- 
ployment." 

Without  reviewing  we  call  the  Court's  particular  at 
tention  to  the  following  cases  upon  the  question  as  to 
when  a  foreman  or  boss  is  a  fellow  servant: 

N.  P.  Rd.  Co.  V  Charless,  162  U.  S.  359,  40  L.  ed. 
999,  1001; 

New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  323, 
20  Sup.  Ct.  Rep.  90,  44  L.  ed.  181 ; 

Kalleck  v.  Deering,  161  Mass.  469,  Z7  N.  E.  450; 

Vitto  v.  Farley,  44  N.  Y.  Supp.  1; 
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Loughlin  V.  State,  11  N.  E.  371  (N.  Y.); 

Ciillen  V.  Norton,  26  N.  E.  905  (N.  Y.). 

In  Maxwell  v.  Elk  Cement  Lime  Co.,  122  N.  W.  225 
(Mich.),  it  appeared  that  the  plaintiff  was  directed  by 
the  master  mechanic  of  the  defendant,  whose  orders  it 
was  his  duty  to  obey,  to  i)our  water  on  a  burning  fric- 
tion clutch  in  defendant's  mill.  Plaintiff  procured 
water  but  refused  to  put  out  the  fire  until  the  machinery 
was  stopped.  The  master  mechanic  went  into  another 
room  after  which  the  machine  was  stopped,  and  plain- 
tiff, being  assured  thai  it  zvonld  be  still,  stepped  with 
one  foot  on  a  concrete  pier  and  the  other  on  the  shaft 
and  began  pouring  water  onto  the  clutch.  The  master 
mechanic  was  standing  in  front  of  the  plaintiff  and 
the  plaintiff  having  put  out  as  much  of  the  fire  as  he 
could,  he  reached  the  pail  to  the  master  mechanic  and 
as  he  was  taking  the  pail  the  shaft  started  and  plaintiff 
was  thrown  into  the  gear  and  his  arm  crushed.  It  i^as 
held  that  the  master  mechanic  and  the  plaintiff  zvcrc 
fellozv  servants  and  that  tJie  defendant  zvas  not  liable 
for  the  master  niechanie's  assurance  that  the  nuichinery 
Zi'ould  be  still  zz'hile  the  plaintiff  zvas  at  zvork  thereon. 

In  Larson  v.  McClure,  70  N.  W.  662,  it  was  held  that 
a  laborer  in  a  gravel  pit  engaged  in  blasting  the  bank 
and  shovelling  gravel  on  cars  assumes  the  risk  of  injury 
by  the  caving  in  of  the  embankment  at  a  place  where 
he  and  (Vdier  laborers  are  at  work.  In  this  case  it  ap- 
l)eared  that  the  foreman  said  that  the  plaintiff  was  not 
boss  and  to  keep  still.  He  told  the  men  to  keep  at  work. 
At  the  time  the  plaintiff  went  right  in  there  to  work. 
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The  foreman,  Sam  Erickson,  set  him  to  work  there  and 
the  plaintiff  went  to  shovelHng  and  loading-  the  cars 
from  the  bank  where  they  had  taken  off  the  crust.  The 
foreman  saw  the  crack  and  said  he  did  not  think  it 
would  come  down  and  plaintiff  shovelled  there  half 
an  hour  when  the  frozen  chunk  came  down  on  him.  It 
was  nine  feet  long  and  two  and  a  half  feet  thick.  The 
Supreme  Court  of  Wisconsin  said : 

"The  present  case  does  not  seem  to  fall  within 
the  rule  that  the  master  must  furnish  the  servant  a 
reasonably  safe  place  in  which  to  work,  inasmuch 
as  the  plaintiff  and  his  fellow  servants  practically 
created  the  place  and  its  attendant  perils  from 
hour  to  hour  in  the  prosecution  of  their  labors ;  and 
the  condition  was  constantly  shifting  by  reason  of 
their  own  acts,  of  which,  as  well  as  the  probable 
consequences,  they  must  be  held  to  have  had  no- 
tice. The  negligence  if  any,  in  view  of  the  case, 
would  be  that  of  the  plaintiff  and  his  fellow  ser- 
vants and  the  risk  of  it  must  be  regarded  as  as- 
sumed by  the  plaintiff  as  incident  to  his  employ- 
ment, and  in  any  view  that  may  be  taken  of  the 
case  it  must  be  regarded  as  a  risk  assumed  by  the 
plaintiff  as  incident  to  his  employment.  Petaga 
V.  Mining  Co.,  (Mich.)  64  N.  W.  335;  Peffer  v. 
Cutler,  83  Wis.  281,  284,  53  N.  W.  508." 

In  the  case  of  Shozvaltcr  v.  Fairbanks  Morse  Co.,  60 
N.  W.  257  (Wis.),  it  appeared  that  the  plaintiff  was 
injured  by  reason  of  the  caving  in  of  the  bank  of  a 
trench.      The  superintendent  had  assured  the  plaintiff 
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that  there  was  no  danger  and  told  liim  to  return  to 
work,  and  it  was  held  that  such  assurance  did  not  re- 
lieve the  plaintiff  of  the  assumption  of  risk. 

In  McKillop  V.  Shipbuilding  Co.,  127  N.  \\\  1053,  it 
was  held  that  the  foreman  of  a  pile  driver  gang-  was  a 
fellow  servant  of  the  plaintiff  who  assisted  in  taking 
down  a  pile  driver,  and  that  the  assurance  of  the  fore- 
man to  the  plaintiff  that  the  bent  or  part  which  fell 
was  securely  fastened,  was  not  binding  upon  the  de- 
fendant, but  was  the  assurance  of  a  fellow  servant. 

In  Si.  Louis  I.  j\L  &  S.  Ry.  Co.  v.  Needham,  63  Fed- 
eral 107,  it  was  held  that  a  railroad  company  is  not 
liable  for  injuries  to  an  employe  on  one  train,  catised 
by  the  negligence  of  a  conductor  in  its  employment  on 
another  train,  in  leaving  a  switch  open ;  that  the  con- 
ductor and  the  employe  are  fellow  servants.  It  was 
further  held  that  the  duty  of  opening  and  closing  a 
switch  in  the  ordinary  operation -of  a  railroad  is  not 
one  of  the  personal  duties  of  the  master  but  a  duty  of 
the  servant  as  a  duty  in  the  operation. 

To  the  same  effect  see  .V.  P.  R.  Co.  v.  Mase,  63  Fed- 
eral 114. 

In  American  Telephone  &  Telegraph  Co.  v.  Bozcer, 
49  N.  E.  182  (Ind.),  it  was  held  that  the  neg-ligence  of 
a  foreman  who  climbed  a  telegraph  pole  which  had 
already  been  trenched,  and  loosened  the  wires  which 
were  the  only  support  of  another  tlegraph  pole  on 
which  plaintiff  was  working,  causing  it  to  fall,  thercbv 
injuring  the  plaintiff,  was  a  fellow  servant    with    the 
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plaintiff.  In  this  case  it  appeared  that  the  foreman  as- 
sisted the  men  in  removing  the  poles  and  had  author- 
ity to  direct  them  and  had  employed  and  paid  the  plain- 
tiff. 

In  the  case  of  McDonald  v.  Buckley,  109  Fed.  290, 
it  was  held  that  a  general  foreman  employed  by  the 
superintendent  and  having  charge  of  the  work  of  put- 
ting in  the  foundation  for  a  warehouse  and  all  of  the 
employes  engaged  in  the  work,  with  power  to  employ 
and  discharge,  zvhile  engaged  in  the  actual  zvork  o-f 
directing  the  operations  of  a  pile  driver,  giving  the 
signals  to  the  employe  for  the  fall  of  the  hammer,  is  a 
fellow  servant  of  the  other  members  of  the  pile  driver 
gang,  and  any  negligence  committed  by  him  while  thus 
working,  resulting  in  injury  to  another  workman,  is 
his  personal  negligence  for  which  the  master  is  not  re- 
sponsible where  there  was  no  negligence  of  the  master 
in  his  selection. 

In  the  case  oilVestinghoiise  Church,  Kerr  &  Co.  v. 
Callaghan,  155  Fed.  397,  it  was  held  that  the  duty  of 
caring  for  the  safety  of  a  place,  or  of  appliances  in 
cases  in  ivJiich  the  work  which  the  servants  are  em- 
ployed to  do  necessarily  changes  the  character  of  the 
place  or  of  the  appliances  as  to  safety  as  the  zvork  pro- 
gresses, is  the  duty  of  the  servant  to  zvhom  the  zvork  is 
entrusted  and  it  is  not  the  duty  of  the  master.  It  was 
further  held  that  all  who  entered  the  employment  of 
a  common  master  to  accomplish  a  common  undertak- 
ing, are  prima  facie  fellow  servants,  although  their 
grades  of  service  are  different  and  some  direct     and 


47 

some  direct  and  supervise  the  men  sul)jcct  to  tlieir 
command  and  their  work,  while  others  perform  the 
labor,  and  that  the  servant  assumes  the  risk  of  the  neg- 
ligenec  of  his  superior  fellozv  servant  in  tJie  direction 
of  the  men  and  the  z^'ork  to  the  same  extent  that  he  as- 
sumes the  risk  of  the  negligence  of  a  fellow  laborer 
who  is  engaged  in  the  performance  of  the  work. 

Florence  8z  C.  C.  R.  Co.  v.  IVhipps,  138  Fed.  13,  (8th 
C.  C.  A.)  was  a  case  where  plaintiff's  intestate  was  a 
member  of  a  section  gang.  It  appeared  that  a  land- 
slide had  occurred  in  a  ctit  on  defendant's  railroad. 
Another  gang  had  worked  during  the  daytime  to  clear 
the  debris  away.  While  it  was  still  daylight  a  brake- 
man  from  a  stalled  freight  train  called  the  foreman's 
attention  to  a  crevice  on  the  side  of  a  rock  on  the  moun- 
tain side.  When  the  plaintiff's  intestate's  gang  came 
on  with  their  foreman  it  had  gotten  dark  and  no  in- 
spection could  be  made  of  this  rock,  but  the  foreman 
on  the  day  shift  said  in  the  presence  of  the  foreman  of 
the  shift  on  which  plaintiff's  intestate  was  working, 
upon  being  asked  whether  an  examination  had  been 
made  and  whether  it  was  all  right:  "yes,  I  examined 
it  before  dark,  and  it  is  all  right."  It  did  not  appear 
that  actually  any  such  examination  was  made,  but  upon 
faith  of  the  above  statement  the  men  were  set  to  work. 
^J'he  action  was  instituted  under  a  Colorado  statute, 
seeking  to  recover  not  exceeding  $5,000  damages,  ujKm 
the  theory  that  the  defendant  failed  to  make  proper 
inspection  of  the  rock,  did  not  j^ro])  the  same  and  did 
not  give  the  deceased  the  recjuired  warning. 
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Upon  the  question  of  the  duty  of  the  master  to  fur- 
nish his  servants  with  a  reasonably  safe  place  in  which 
to  work  the  Court  say: 

"It  is  a  general  rule  of  law  governing  the  rela- 
tion of  master  and  servant  that  it  is  the  duty  of  the 
master  to  use  ordinary  care  to  furnish  and  main- 
tain a  reasonably  safe  place  for  the  servant  in 
which  to  perform  his  work.  This  rule  as  to  'safe 
place'  only  applies  to  such  place  as  the  master  con- 
structs, prepares  or  selects  for  such  purpose.  It 
has  a  very  limited  application  to  the  erection  of 
new  buildings  or  structures,  though  it  may  apply 
to  stagings  and  the  like,  supplied  by  the  master; 
and  docs  not  render  the  master  responsible  for 
dangers  ivhich  necessarily  inhere  in  the  zvork  and 
are  only  to  be  guarded  against  by  the  care  the  ser- 
vants themselves  shall  exercise  in  its  performance. 
Such  risks,  including  the  risk  of  the  negligence 
on  the  part  of  fellow  servants,  are  assumed  by  all 
who  enter  into  the  employment." 

And  again  the  Court  say: 

**It  appears  that  John  McGrath  (the  foreman 
of  the  previous  shift)  had  assumed  to  make  such 
examintaion  as  he  deemed  proper.  //  he  luas 

negligent  in  this,  although  he  zuas  a  foreman,  he 
was  engaged  in  a  common,  employment  zvith  the 
others,  and  zvas  a  fellozv  servant.  BalcJi  z>.  Hass, 
73  Fed.  974,  978,  20  C.  C.  A.  151." 

And     the    Court    held     that,  //  the  foreman  on  the 
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previous  shift,  or  the  foreman  on  the  shift  of  plaintiff's 
intestate,  zvas  negligent  in  representing  the  place  to  be 
safe,  that  zi'as  the  negligence  of  fellozv  servants.  Citing 
Northern  Pacific  Ry.  Co.  v.  Dixon,  194  U.  S.  2>2>S,  343, 
48  L.  ed.  1006,  and  Pennsylvania  Co.  v.  Fishback,  123 
Fed.  465. 

In  other  words  here  was  a  case,  hke  the  case  at  bar, 
where  it  was  the  duty  of  the  servants  to  guard  against 
the  danger  inherent  in  and  arising  in  the  course  of  the 
work.  A  direction  was  given  to  the  men  to  work  in 
this  place  coupled  with  an  assurance  that  tht  place 
was  safe.  The  assurance  was  given  by  the  foreman, 
but  he  was  a  fellow  servant,  and  such  assurance  had 
the  same  force  as  one  which  might  have  been  given 
direct  to  plaintiff's  intestate,  as  far  as  liability  of  the 
defendant  was  concerned.  It  was  held  that  the  negli- 
gence of  the  superior  in  giving  such  direction,  coupled, 
as  it  was,  with  an  assurance,  of  safety,  was  the  negli- 
gence of  a  fellow  servant  for  whose,  acts  in  the  prem- 
ises the  defendant  was  not  answerable.  This  case 
should  be  read  in  conjunction  with  the  case  of  LocJi- 
baum  V.  C.  R.  &  A^  Co.,  (infra)  decided  by  the  Circuir 
Court  of  Appeals  of  the  9th  Circuit. 

In  the  ca'^e  of  Pennsylvania  v.  Fishback,  123  Fed. 
465.  it  appeared  that  the  yard  master  not  onlv  assured 
the  train  crew  on  which  plaintiff  was  working  that  the 
track  was  clear,  but  directed  them  to  proceed  along  a 
certain  track.  The  yard  master  had  full  power  over 
the  trains,  subject  to  an  order  or  rule  published  by  the 
defendant  that  all  northbound  trains  should  come  to  a 
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full  stop  at  a  certain  point  and  send  a  flagman  ahead. 

In  commenting  on  the  alleged  negligent  order  and 
assurance,  the  Court  at  p.  470  say : 

"Here  what  rendered  the  track  unsafe  was  the 
presence  on  track  No.  1  of  the  cars  with  which 
the  plaintiff's  train  collided,  left  presumably  by 
some  employe  or  employes  connected  with  the  op- 
eration of  trains  thereon,  and  the  engineers  and 
conductor  of  his  train  were  led  to  take  the  track 
because  of  the  direction  of  the  yard  master  at 
Twentieth  street,  who  had  charge  of  the  yard 
where  it  was  located,  communicated  through  the 
yard  master  at  Penn  street  yard,  and  of  the  assur- 
ance of  the  latter,  according  to  plaintiff's  conten- 
tion, that  said  track  was  open  and  clear.  No 
complaint  is  made  of  any  lack  of  care  in  construc- 
ting or  maintaining  the  track  at  the  place  of  in- 
jury. The  sole  complaint  is  of  lack  of  care  in  per- 
mitting the  cars  to  be  there,  and  in  directing  plain- 
tiff's train  to  go  there  ivith  the  representation  that 
the  track  zvas  clear.  This  lack  of  care  zvas  in  the 
operation  of  ihc  railroad.  The  employes  gnilty 
of  it  were  employes  connected  zvith  the  operation 
thereof.  They  zverc  fellozv  servants,  therefore,  of 
the  plaintiff  in  this  matter,  and  no  recovery  can  be 
had  for  the  injury  received  because  of  their  negli- 
gence." 

W  think  that  this  case  is  on  all  fours  with  the  case 
at  bar.     The  train  master  had  the    authority    to  direct 
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the  movements  of  the  train.  He  did  so  with  an  ex- 
press assurance  of  safety.  He  was  the  superior  ser- 
vant, but  this  assurance  and  direction  was  held  to  be 
the  assurance  and  direction  of  a  fellow  servant. 

And  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Martin  v.  A.  T.  &  St.  P.  Rd.  Co.,  166  U.  S. 
399,  41  L.  ed.  1051,  which  was  a  case  where  the  fore- 
man of  a  section  gang  directed  the  plaintiff  not  to  keep 
a  lookout,  that  he,  the  foreman,  would  do  that  because 
it  was  his  duty  to  do  so,  and  assured  the  plaintiff  that 
he  would  be  warned  of  any  danger  say: 

"Plaintiff  then  turned  his  head  backward  to- 
ward the  station,  when  the  foreman  told  him  not 
to  do  that ;  that  he  had  no  business  to  do  it,  that  it 
was  not  his  business  to  watch  for  trains,  and  that 
he,  the  foreman,  would  take  care  of  that.  Plain- 
tiff thereupon  turned  his  head  away  from  the 
station  and  continued  to*  look     north.  In     the 

meantime  a  worktrain  backed  out  from  the  sta- 
tion at  Albuquerque,  going  north,  and  continued 
backing  rapidly  until  it  was  moving  at  the  rate  of 
17  or  18  miles  an  hour.  Before  the  men  on  the 
hand  car  had  proceeded  very  far  along  the  road 
they  were  overtaken  by  the  worktrain,  which  ran 
over  them,  killing  the  foreman  and  badly  injuring 
the  plaintiff  and  Mares." 

In  commenting  upon  this  state  of  facts  the  Court 
say: 

"The  case  of  Baltimore  and  O.  R.  Co.  z>.  Baur/li, 
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149  U.  S.  368  (37  L.  ed.  772) ;  Northern  P.  R.  Co. 
V.  Hamhly,  154  U.  S.  349  (38  L.  ed.  1009) ;  Nor- 
thern P.  R.  Co  V.  Peterson,  162  U.  S.  346  (40  L. 
ed.  994) ;  and  Northern  P.  R.  Co.  v.  Charless,  162 
U.  S.  359  (40  L.  ed.  999) — cover  this  case  in  all 
its  aspects,  and  render  it  entirely  clear  that  all  ot 
the  employes  of  the  defendant  herein,  whose  neg- 
ligence caused  the  injury  to  the  plaintiff,  were 
his  fellow  servants  at  that  time,  and  hence  the  de- 
fendant cannot  be  held  liable  to  the  plaintiff  for 
the  injuries  sustained  by  hirn  as  a  result  of  that 
negligence. 

"The  counsel  for  the  plaintiff  has  argued  before 
us  that  the  defendant  must  be  held  responsible  be- 
cause the  plaintiff  had  been  directed  by  the  fore- 
man, under  whose  orders  he  was  placed,  to  kn.^k 
north  wdiile  he  was  on  the  car,  and  had  receivec' 
the  foreman's  assurance  that  he  (the  foreman) 
would  warn  him  of  the  approach  of  danger,  an! 
that  as  the  foreman  had  failed  to  do  so  it  was  tlie 
failure  of  the  defendant  to  do  something  which 
it  was  bound  as  a  master  to  do  so  in  furtherance 
of  the  obligation  it  was  under  to  see  that  the  plain- 
tiff had  a  reasonably  safe  place  in  which  to  per- 
form his  work.  We  do  not  perceive  that  the  doc 
trine  as  to  the  duty  of  the  master  to  furnish  a 
place  for  the  servant  to  work  in  has  the  slightest 
application  to  the  facts  in  this  case." 

Tt  is  upon  the  authority  of  this     case     that     Alaska 
Treachi'cll  M.  Co.  v.  IVhclan  (supra)  rests. 
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W'c  submit  that  this  is  conckisive  of  the  case  at  bar. 
It  is  conceded,  and  was  so  held  by  the  trial  court, 
that  in  this  case  the  duty  of  making  the  place  safe  was 
assumed  by  the  servant.  The  power  of  the  shift  boss 
to  advise  in  reference  thereto,  or  even  to  control  t\e 
same,  under  the  rules,  was  not  a  withdrawal  of  this 
duty  from  the  servants,  and  not  an  assumption  thereof 
by  the  master.  In  any  event,  those  conditions,  con- 
templated by  the  rules,  under  which  the  shift  boss 
should  take  control  are  not  disclosed  by  the  evidence. 
The  plaintiff  did  not  request  the  assistance  of  the  shift 
boss;  his  assistance  was  not  needed,  as  the  plaintiff 
testified  that  he  himself  was  able  to  make  the  place  safe 
without  such  assistance  or  interference.  As  a  matter 
of  fact  the  interference  of  the  shift  boss  was  officious, 
not  contemplated  by  the  rules,  or  otherwise,  and 
against  it  the  master  had  no  opportunity  to  guard. 

This  Court  has  recognized^  the  rule  that  a  shift  boss 
or  foreman  is  a  fellow  servant,  not  only  of  the  miners 
upon  his  own  shift  under  him  but  of  the  miners  and 
shift  boss  upon  the  opposite  shift. 

In  Davis  7'.  Trade  Dollar  Consolidated  Mining  Com- 
pany, 117  Fed.  122,  this  Court  held  that  the  negligence 
of  a  foreman  in  examining  the  face  of  the  tunnel  for 
missed  holes,  and  in  making  a  wrong  report  as  to  the 
location  of  the  missed  holes,  was  the  negligence  of  a 
fellow  servant  and  not  the  negligence  of  the  vice  prin- 
cipal of  the  master,  which  negligence  the  servant  as- 
sumed. 

And  in  the  case  niBnnJcer  Hill  Sz  Siilli'i'an  M.  Co.  v. 
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Sclimclling,  79  Fed.  263,  this  Court  also  recognized 
this  rule,  adopting  the  principle  laid  down  in  Railroad 
Company  v.  Peterson  (supra)  and  Mining  Company  v. 
Whelan  (supra). 

In  this  case  it  was  conceded  by  the  defendant  that 
it  was  the  duty  of  the  master  to  furnish  the  plaintiff 
with  a  erasonably  safe  place  in  which  to  work  by  first 
causing  the  stope  in  which  the  plaintiff  was  sent  to 
work  to  be  barred  down  and  freed  from  loose  rock. 
The  plaintiff  in  that  case  was  not  required  to  perform 
those  duties  but  was  in  this  instance  sent  in  to  do  his 
work  before  the  place  had  been  made  reasonably  safe. 
The  Circuit  Court  of  Appeals  said  it  does  not  appear 
from  the  record  what  the  duty  of  the  shift  boss  was. 
He  may,  or  may  not,  have  been  the  fellow  servant  of 
the  plaintiff  depending,  not  upon  his  control  of  the 
other  members  of  the  sliift,  but  upon  the  character  of 
the  acts  he  was  required  to  perform.  R.  R.  Co.  v. 
Peterson,  162  U.  S.  346;  .Mining  Co.  v.  Whelan,  64 
Fed.  642.  If  he  was  such  a  fellow  servant  and  the  ac- 
cident to  the  plaintiff  happened  through  his  negligence 
the  defendant  was  not  answerable  therefor. 

And  in  the  case  of  the  IV  est  port,  136  Fed.  391,  this 
Court  held  that  the  captain  of  a  vessel,  in  giving  a 
grossly  negligent  direction,  was  a  fellow  servant  of 
the  libelant,  not  only  upon  principles  of  maritime  law, 
but  upon  principles  of  the  common  law.  This  was  a 
case  where  the  master  had  directed  the  libelant  to  at- 
tach a  rope  to  the  capstan,  the  other  end  of  which  had 
been  attached  to  the  wharf,     and  the  captain  backed 
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the  vessel  for  the  purpose  of  hringing  it  closer  to  the 
wharf.  The  Court  in  commenting  upon  this  question 
say: 

"As  has  already  hen  said,  there  was  no  evidence 
that  the  place  where  the  libelant  was  hurt  was 
unsafe  unless  the  improper  use  of  the  capstan  for 
the  purpose  of  hauling  the  vessel  from  the  mud 
alongside  the  wharf,  made  it  so.  And  if  it  be  true 
that  the  master  did  undertake  to  accomplish  that 
result  by  means  of  the  capstan  as  testified  by  the 
libelant  and  by  two  of  the  other  sailors,  while 
it  would  show  gross  negligence  upon  the  part  of 
the  master,  it  would  be  the  negligence  of  the 
fellow  servant  of  the  libelant  for  which  the  owner 
would  not  be  liable." 

And  in  quoting  from  the  case  of  Olson  v.  Oregon 
Coal  &  Navigation  Co.,  104  Fed.  574,  also  decided  by 
this  Court,  the  Court  further  sayr 

"It  is  very  clear  that  upon  common-law  prin- 
ciples the  owner  would  not  be  liable  for  an  injury 
sustained  by  one  of  such  employes  by  reason  of 
the  negligence  of  one  of  his  co-employes  what- 
ever his  grade  in  the  common  employment." 

The  Court  then  cite  with  approval  the  case  of  Rail- 
road Company  v.  Convoy  (supra),  and  say  that  in 
that  case  the  case  of  Railroad  Company  v.  Ross,  112 
U.  S.  377;  5  Sup.  Ct.  184:  28  L.  ed.  787,  was  finally 
and  squarely  overruled,  and  that  the  Supreme  Court 
announced  the  true  rule  to  be,  both  ui)on  principle  and 
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authority,  that  the  employer  is  not  Hable  for  an  in- 
jury to  one  employe  occasioned  by  the  negligence  of 
another  engaged  in  the  same  general  undertaking; 
that  it  is  not  necessary  that  the  servants  should  be  en- 
gaged in  the  same  operation  or  particular  work;  that 
it  is  enough  to  bring  the  case  within  the  general  rule 
of  exception  if  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  sam.e  common  enterprise, 
both  employed  to  perform  duties  tending  to  establish 
the  same  general  purpose;  or,  in  other  words,  if  the 
service  of  each  in  his  particular  sphere  or  department 
are  directed  to  the  accomplishment  of  the  same  gen- 
eral end. 

In  the  case  of  Lochbaum  v.  O.  R.  &  A'.  Co.,  104  Fed. 
852  (9th  C.  C.  A.)  it  appeared  that  the  plaintiff  was  a 
member  of  a  section  gang  clearing  away  debris  in  a 
caved  cut.  He  was  under  the  direction  of  a  foreman. 
A  rock  came  down  striking  him  on  the  head  and  in- 
flicting injuries.  It  was  the  plaintiff's  duty  to  clean 
down  the  cuts  under  the  direction  of  the  foreman.  It 
was  contended  that  the  foreman  was  the  vice  principal 
of  the  defendant  and  was  negligent  in  not  first  order- 
ing the  men  to  scrape  the  banks  before  beginning  work 
on  the  ditches  and  in  not  stationing  a  man  to  warn 
the  gang  against  falling  rock.  Upon  the  question  as 
to  whether  or  not  the  foreman  was  a  fellow  servant 
the  Court  say: 

"Upon  this  statement  of  the  facts  we  think 
there  can  be  no  question  that  under  the  ruling  of 
Mining  Company  v.  Whelan,  168  U.  S.  86,  42  L. 
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ed.  390,  Peter  Grant  (the  foreman)  was  a  fellow 
servant  of  the  plaintiff  in  error." 

This  case,  as  already  indicated,  should  be  read  in 
connection  witli  Florence  &  C.  C.  R.  Co.  v.  IVhiphs, 
(supra). 

From  a  review  of  the  foreg'oini^  authorities  we 
come  to  the  inevitable  conclusion  that  the  shift  boss  and 
the  plaintiff  were  fellow  servants.  The  plaintiff  was 
engaged  in  a  detail  of  the  work.  He  was  engaged  in 
making  his  place  of  work  reasonably  safe,  as  it  was 
his  duty  to  do  under  the  rules  and  customs  of  the  mine. 
The  defendant  owed  him  no  duty,  either  in  respect  of 
making  this  place  reasonably  safe,  or  in  respect  of 
directing  him  as  to  the  manner  in  which  it  should  be 
done  as  the  plaintiff"  was  an  experienced  workman. 

The  shift  boss  undertook  of  his  own  volition  to  in- 
terfere in  the  work  which  the  plaintiff  was  doing.  He 
did  so  without  the  knowledge  of  the  master,  without 
the  consent  of  the  master,  and  without  any  special  or 
general  authority  from  the  master  to  do  so,  and  under 
conditions  which  no  reasonable  person  could  claim  the 
master  could  or  should  have  anticipated.  Exen  if  it 
can  be  contended  that  the  shift  boss  was  authorized  to 
interfere  in  this  work,  that  is  to  direct  it,  the  same 
nevertheless  was  purely  an  executive  dettail  of  the 
work,  and  in  either  assisting  or  directing  the  plaintiff 
in  respect  thereof,  the  shift  boss  was  simply  a  fellow 
servant.  If,  for  instance,  the  shift  boss,  instead  of 
having  given  the  particular  direction  complained  of, 
had  interfered  bv  assisting  to  bar  down     a    particular 
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piece  of  rock,  and  the  shift  boss  had  so  neghgently 
carried  on  those  operations  as  to  have  injured  the 
plaintiff,  it  must  be  manifest  that  the  plaintiff  could 
not  recover,  for  such  negligence  was  the  negiigence  of 
a  fellow  servant.  If  it  can  not  be  contended  that  the 
mere  grade  of  the  shift  boss,  his  mere  superiority  and 
his  power  to  direct  and  control  the  actions  of  the 
plaintiff,  is  sufficient  to  make  the  shift  boss  the  vice 
principal  of  the  master,  then  it  can  not  be  said  that  the 
direction  or  the  assurance  of  the  shift  boss  to  the 
plaintiff  in  a  matter  of  executive  detail  is  the  direc- 
tion and  the  assurance  of  the  master. 

We  think  therefore  that  the  case  should  have  been 
taken  from  the  jury  because  there  was  no  actionable 
negligence  proven  on  the  part  of  the  defendant  in  this 
case,  and  the  plaintiff  assumed  this  risk. 

We  have,  of  course,  assumed  for  the  purpose  of  this 
argument  that  the  assurance  and  instructions  were  ac- 
tually given.  As  a  matter  of  fact  the  evidence  as  a 
whole  in  our  judgment  does  not  prove  by  a  preponder- 
ance thereof  that  such  assurance  and  instructions  were 
given.  The  shift  boss  denied  that  he  gave  this  alleged 
assurance  and  instruction  and  testified  that  what  he 
actually  did  tell  the  plaintiff  was  that  the  place  looked 
to  him  to  be  unsafe.  In  other  words,  cautioned  tlic 
plaintiff  against  working  under  the  rock.  This     is 

substantiated  by  the  testimony  of  the  timberman  Berg, 
who  passed  by  the  plaintiff  and  also  cautioned  against 
the  apparent  danger,  but  aside  from  the  absolute  con- 
tradiction of  the  plaintiff  by  these  two  witnesses,  the 
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story  of  the  plaintiff  seems  to  have  been  an  eleventh 
hour  thought.  If  it  had  been  an  actual  fact  that  this 
assurance  and  direction  were  given,  and  had  not  been 
an  afterthought  on  the  part  of  the  plaintiff,  then  the 
action  would  without  question  have  been  instituted 
upon  that  theory.  Neither  the  complaint,     nor  the 

amended  complaint — between  the  fding  of  which  two 
instruments  a  considerable  time  elapsed — mention  such 
assurance  and  direction,  but  the  complaint  and  the 
amended  complaint  were  drawn  entirely  upon  the 
theory  that  it  was  the  duty  of  the  defendant  and  not 
the  duty  of  the  plaintiff  to  make  the  inspection  for  the 
purpose  of  determining  whether  there  was  any  loose 
rock  or  not,  and  to  see  to  the  removal  thereof. 

PROPOSITION    II. 

The  alleged  order  and  assurance  of  tJic  shift  boss 
zvere  contradictory  of  the  rules  adopted  by  defendant, 
and  were  given  in  violation  thereof.  ■ 

As  has  already  been  seen,  plaintiff  recognized  it  to 
be  his  duty  under  the  rules,  as  well  as  the  customs  of 
defendant's  mine,  to  inspect  the  particular  place  for 
danger,  and  to  bar  the  ground  down  upon  discovering 
any  danger.  We  have  further  seen  that  in  this  case 
plaintiff,  an  experienced  miner,  was  about  to  make 
such  tests,  and  that  he  could  have  discovered  the  dan- 
ger and  could  have  efficiently  guarded  against  the  same 
without  the  assistance  or  interference  of  the  shift 
boss.  Plaintiff  did  not  seek,  nor  apparently  desire,  the 
shift  boss'  assistance.     He  knew  that  he  (the  plaintiff) 
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had,  at  the  time  the  shift  boss  came  around,  not  made 
the  examination  required  of  him  by  the  rules  and 
customs,  and  knew  the  shift  boss  had  not  made,  or  been 
able  to  make,  a  personal  examination.  Plaintiff  sim- 
ply claimed  that  the  shift  boss  said  he  had  found  out 
the  place  was  all  right.       The  testimony  of  plaintiff  is : 

"O.     Did  he  (the  shift  boss)  say    anything    to 
you  whether  he  had  tested  it  himself? 

"A.     No.       He  said  he  found  out  the  place  was 
all  right."  (Tr.  p.  46). 

The  evidence  discloses  that  actually  the  shift  boss 
had  made  no  examination  himself  and  had  no  informa- 
tion or  knowledge  concerning  the  matter  other  than  the 
casual  visual  examination  which  he  was  enabled  to 
make  in  passing,  and  the  plaintiff's  testimony  is  conclu- 
sive that  such  examination  under  the  then  existing  cir- 
cumstances was  entirely  insufficient.  We  have  then 
a  positive  order  of  the  master  to  the  plaintiff  to  exam- 
ine the  ground  himself  and  to  render  it  safe,  fortified, 
as  such  rules  were,  by  the  customs  of  the  mines;  and 
further  a  direction  to  the  plaintiff  to  notify  the  shift 
boss  in  case  that  he  was  unable  to  render  his  place  reas- 
onably safe,  that  is,  encountered  some  special  danger 
or  some  extraordinary  condition,  neither  of  which  ex- 
isted here.  We  have  further  an  authorization  and 
direction  to  the  shift  bosses  to  assist  the  men  when  re- 
quired by  them  to  do  so,  but  nowhere  do  we  find  that, 
either  in  the  rules  or  by  virtue  of  the  general  powers 
of  the  shift  boss,  was  the  latter  authorized  officiously, 
wrongfully,  and  even  wantonly,     to  interfere  with  the 
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work  of  tlie  employes,  by  giving-  the  alleged  assurance 
and  direction.  Against  such  interference  the  defend- 
ant could  not  guard  because  he  could  not  foresee  the 
same.  In  the  absence  of  allegation  and  proof  of  in- 
competence of  the  shift  boss,  and  the  defendant's 
knowledge  thereof,  there  can  be  no  recovery  of  the  de- 
fendant for  such  acts;  first,  for  the  reason  that  the 
plaintiff  himself  will  not  be  permitted  to  disregard  and 
violate  a  positive  rule  of  the  master  by  accepting  the 
alleged  assurance  and  following  the  shift  boss'  orders, 
both  of  which  violated  the  defendant's  rules;  and  sec- 
ond, because  the  master  had  no  opportunity  to  guard 
against  such  violation  on  the  part  of  the  shift  boss. 

That  the  servant  who  violates  a  rule  or  order  of  the 
master  upon  the  orders  of  a  superior  servant  accepts 
the  risks  of  such  obedience  i#  lucidly  illustrated  in 
the  case  of  Indiana  Natural  &  Illuniinating  Gas  Co.  v. 
Marshall,  52  N.  E.  232  (Ind.> 

This  was  a  case  where  the  defendant  had  by  general 
written  and  posted  order  directed  all  its  men  to  look  to 
the  foreman,  George  Marshall,  for  instructions.  By 
a  special  instruction  the  superintendent  had  instructed 
plaintiff  to  work  upon  the  ground.  Thereafter  the 
foreman  directed  plaintiff  to  climb  a  pole.  In  this  case 
the  foreman  was  held  a  vice-principal  of  the  master, 
but  the  court  held  that  plaintiff  obeyed  the  latter's  in- 
structions at  his  risk  in  view  of  the  instruction  given 
him  by  the  superintendent  to  stay  upon  the  ground. 

The  court  in  commenting  upon  the  state  of  facts  say: 
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"It  is  argued,  however,  by  appellee's  counsel, 
that  George  Marshall,  who  ordered  appellee  to 
climb  the  pole  when  injured,  was  a  vice-principal, 
and  had  authority  to  give  instructions  to  employes 
by  reason  of  a  notice  which  had  been  posted  in  ap- 
pellant's building,  which  read :  'On  and  after  May 
1st,  all  employes  of  the  electric  light  company  will 
look  to  George  Marshall  for  instructions.  (Sign- 
ed) H.  D.  Natcher.'  Appellee  testified,  in  an- 
swer to  a  question  whether  Natcher  gave  him  or- 
ders to  obey  anybody  else,  that  'he  didn't  give  me 
orders  directly  himself.'  The  evidence  is  undis- 
puted that  if  George  Marshall  had  authority  to  di- 
rect appellee  to  do  certain  work,  and  the  jury  an- 
swered that  he  had,  he  got  the  authority  from  Nat- 
cher. The  question  then  arises  whether  the  gen- 
eral instructions  given  all  the  employes  by  the  sup- 
erintendent on  May  1st  to  look  to  George  Marshall, 
who  had  charge  only  of  certain  work,  for  instruc- 
tions, or  the  special  instructions  given  appellee  by 
the  superintendent  afterwards  as  to  particular 
work,  should  control  as  to  that  particular  work. 
It  is  not  shown  by  the  jury's  answers,  or  by  any 
evidence,  that  the  special  instructions  given  ap- 
pellee about  the  1st  of  July,  that  he  should  work  on 
the  ground,  were  ever  rescinded,  or  in  any  way 
modified.  The  authority  Natcher  gave  Marshall 
over  appellee  could  be  revoked  in  whole  or  in  part, 
and  the  verdict  certainly  shows  that  appellee  had 
instructions  from  the  superintendent  himself  not 
to  do  the  verv  work  he  was     doing  when  injured. 
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Apellee  knew  that  IMarshall's  authority  was  deriv- 
ed from  Natcher,  and  from  the  jury's  answers  we 
must  conclude  that  Natcher  had  i^iven  him  special 
instructions  to  work  on  the  ground.  If  a  master 
employs  a  servant,  and  instructs  him  personally 
not  to  do  certain  dangerous  w^ork,  it  is  his  duty  to 
disregard  an  order  of  a  vice-principal  to  do  that 
particular  work;  and  if  he  chooses  to  disregard  the 
instructions  of  the  master,  and  follow  the  orders 
of  the  vice-principal,  he  does  so  at  his  own  risk,  so 
far  as  the  master  is  concerned.  An  employer  may 
have  good  reason  for  directing  a  particular  em- 
ploye not  to  do  certain  work,  and,  when  such  in- 
structions have  been  given,  the  employe  has  no 
cause  of  complaint  if  injured  in  consequence  of 
such  disobedience.  A  foreman  or  vice-principal 
has  no  authority  to  place  a  liability  upon  the  prin- 
cipal which  the  principal  has  expressly  declined  to 
assum.e.  And,  if  an  employe,  as  in  the  case  at 
bar,  chooses  to  disregard  special  instructions  of  his 
principal,  and  follow  those  of  a  vice  principal  un- 
der authority  previously  given,  he  must  do  so  at 
his  own  risk.  It  is  true  that  ordinarily  the  em- 
ploye has  the  right  to  look  to  his  immediate  super- 
ior for  directions  in  his  work,  but  this  rule  can  not 
be  held  to  apply  to  a  certain  kind  of  work,  where 
the  master  has  given  the  employe  personal  instruc- 
tions not  to  do  that  particular  work." 

There  is  not  only  no  proof  whatsoever  in  this  case 
that  the  shift  boss  was,  under  the  then  circumstances, 
authorized  by  the  master  to  give  either  such  assurance 
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or  direction,  but  the  proof  conclusively  shows  that  he 
was  not  clothed  with  such  authority;  and  that,  if  he 
actually  gave  such  assurance  and  direction,  it  was  in 
direct  violation  of  his  duties  to  the  master  and  specific- 
ally in  violation  of  the  rules  themselves. 

Labaft  on  Master  &  Servant,  2nd  Edition,  Par.  1359, 
says: 

"On  general  principles  it  is  manifest  that  where 
the  order  in  question  was  not  given  by  the  em- 
ployer himself,  he  can  not  be  made  responsible  for 
an  injury  caused  by  obedience  to  it,  unless  it  pro- 
ceed from  an  agent  who  had  authority  to  give  a  di- 
rection with  regard  to  the  subject  matter." 

And  again  in  Par.  1371  says: 

"There  is  a  distinct  and  explicit  authority  for  the 
view  that  an  assurance  of  safety  is  binding  upon 
an  employer  only  when  it  is  given  by  a  vice-prin- 
cipal. This  would  seem  to  be  the  only  logical  doc- 
trine in  cases  where  the  defendant  explicitly  denies 
the  representative  character  of  the  employee  from 
whom  the  assurance  proceeds." 

So  that,  not  only  must  it  appear  that  the  person  giv- 
ing the  direction  and  assurance  is  acting  in  the  capac- 
ity of  a  vice-principal,  but  it  must  appear  that  such 
person  was  authorized  in  that  capacity  to  give  such  as- 
surance. We  have  already  seen  that  the  shift  boss 
was  a  fellow  servant. 

And  in  the  case  of  Pennsylvania  Co.  v.  PisJihaek,  123 
Fed.  465,  where  it  appeared  that  a  rule  of  the  company 
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to  bring-  trains  to  a  stop  at  a  certain  point  was  violated 
under  the  orders  of  a  superior  servant,  the  yard  mas- 
ter, coupled  with  an  assurance  that  the  track  was  clear, 
the  Circuit  Court  of  Appeals  of  the  8th  Circuit,  say: 

"The  duty  of  complying  with  the  rules  and  reg- 
ulations which  had  been  promulgated  and  of  care- 
fully operating  the  trains  is  a  duty  encumbent  upon 
those  employes  to  whom  their  operation  has  been 
entrusted.  All  employees  so  engaged  are  fellozv 
servants,  and  no  recovery  can  be  had  against  the 
railroad  company  for  an  injury  sustained  by  one 
of  such  employes  due  to  the  neglig^ence  of  another." 

As  has  already  been  stated  the  master  is  in  no  case 
obligated  to  anticipate  breaches  of  duty  on  the  part  of 
his  servants.  This  is  made  very  clear  in  the  case  of 
American  Bridge  Co.  v.  Seeds  {supra),  where  the 
Court  say: 

"There  is  no  duty  imposed  upon  a  master  to  an- 
ticipate breaches  of  duty  on  the  part  of  his  ser- 
vants, but  he  may  lawfully  reckon  the  natural  and 
probable  result  of  his  action  upon  the  supposition 
that  his  servants  will  obey  the  law  and  faithfully 
discharge  their  duty.  The  legal  presumption  is 
that  they  will  do  so  and  this  is  the  only  practicable 
basis  for  the  measurement  of  the  acts,  rights  or 
remedies  of  mankind." 

Tn  the  case  of  Little  Rock  8z  M.  R.  Co.  v.  Barry,  84 
Fed.  944,  it  appeared  that  a  collision  occurred  between 
two  trains  bv  reasons  of  a  violation  of  a  rule  of  the  de- 
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fendant  that  a  brakeman  should  be  stationed  out  and 
torpedoes  placed  upon  the  track.  The  Court  on  page 
950  say: 

"It  was  the  duty  of  the  crew  of  the  freight  train 
to  place  torpedoes  on  the  track  at  least  fifteen  tele- 
graph poles  in  the  rear  of  their  train  when  it  stop- 
ped at  the  place  of  the  collision,  and  to  station  a 
brakeman  ten  or  twelve  telegraph  poles  behind  that 
train.  The  railroad  company  had  the  right  to 
presume  that  its  servants  on  these  trains  would 
obey  these  rules  and  discharge  these  duties,  and  it 
had  the  right  to  act  upon  that  assumption.  It  was 
its  right  to  calculate  the  nature  and  probable  re- 
sult of  its  acts  and  omissions  upon  this  supposi- 
tion. Indeed  it  could  reckon  upon  no  other,  and 
it  is  alike  impracticalDle  and  impossible  to  predicate 
and  administer  the  rights  and  remedies  of  men  on 
the  theory  that  their  associates  and  servants  will 
either  disregard  their  duties  or  violate  laws.  No 
one  who  reckoned  on  the  faithful  discharge  of  their 
duties  by  these  employes  could  reasonably  have  an- 
ticipated this  fatal  collision  as  either  a  matter  of 
probable  consequence  of  the  failure  to  give  these 
notices,  nor  could  it  have  been  the  result  of  such 
failure,  had  not  the  unforeseen  negligence  of  the 
engineer  of  the  extra  train,  and  the  gross  and  un- 
expected carelessness  of  the  crew  of  the  freight 
train,  intervened  to  interrupt  the  natural  sequence 
of  events,  to  turn  aside  their  course,  and  to  prevent 
the  safe  operation  of  these  trains,  which  was  the 
natural  and  probable  result  of  the  rules  and  the  or- 
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(lers  which  the  defendant  gave.  It  was  the  gross 
negHgence  of  these  servants,  which  no  one  could 
anticipate,  that  constituted  the  intervening  and 
proximate  cause,  witliout  which  this  colhsion  could 
never  have  been ;  and  it  is  to  this,  and  not  the  fail- 
in*e  to  give  the  notices,  in  our  opinion,  that  this  ac- 
cident must  be  attributed  under  the  maxim  'Causa 
prox'una,  nan  rcinota  spcctaiiw.'  " 

So  in  the  case  at  bar  the  defendant  had  a  right  to  as- 
sume that  the  plaintifif  and  the  shift  boss  would  not 
violate  their  duty  to  make  the  place  in  which  plaintiff 
was  working  reasonably  safe — by  the  plaintiff  in  case 
he  could  do  so  alone,  and  by  the  plaintiff  and  the  shift 
boss  or  others  who  might  be  called  to  assist,  in  case  that 
the  plaintiff  could  not  make  the  place  safe  by  himself. 
The  master  could  not  in  this  case  have  anticipated  that 
the  shift  boss  would,  without  having  himself  made  the 
necessary  inspection  and  knowing  that  such  inspection 
had  not  been  made,  carelessly,  negligently,  and  even 
wantonly,  advise  the  plaintiff  that  the  place  was  safe 
and  direct  him  to  proceed  to  work  there. 

Moreover,  it  is  universally  held  that  the  master  is  not 
reqttired  to  supervise  every  detail  of  the  work.  So  in 
the  case  at  bar  it  was  not  the  duty  of  the  master,  either 
to  make  the  inspection  of  the  place  where  the  plaintiff 
was  working,  or  to  make  the  same  safe  by  causing  the 
barring  down  of  loose  rock,  or  the  removal  thereof  by 
other  methods.  Consequently  it  was  not  the  duty  of 
the  master  to  instruct  an  experienced  servant  in  refer- 
ence to  this  particular  piece  of  work,  and,  inasmuch  as 
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the  master  had  no  duty  to  perform  toward  the  plaintiff 
in  this  regard,  it  can  not  be  said  that  the  shift  boss,  in 
giving  assurance  of  safety  and  directing  the  plaintiff 
to  set  to  work,  was  acting  on  behalf  of  the  master. 

American  Bridge  Co.  v.  Seeds,  (supra). 

In  Deye  v.  Lodge  and  Shipley  Machinery  Tool  Co 
(supra),  it  was  held  that  the  defendant  company  owed 
no  personal  duty  as  master  to  supervise  the  manner  in 
which  the  beds  were  piled,  and  could  not  be  held  lia- 
ble for  an  injury  to  a  fellow  servant  of  the  foreman 
caused  by  the  slipping  of  one  of  the  castings  from  a 
pile  near  which  he  was  working  and  which  was  alleged 
to  have  been  improperly  built,  on  the  theory  that  he  was 
not  furnished  with  a  reasonably  safe  place  in  which  to 
work,  the  piling  of  the  castings  being  a  detail  of  the 
work  itself,  the  risk  from  which  was  assumed  by  the 
workman. 

It  therefore  appears  that,  not  only  was  the  shift 
boss  a  fellow  servant,  and  his  alleged  assurance  and  di- 
rection were  violations  of  the  rules  themselves,  but  the 
defendant  could  not  possibly  have  anticipated  such  fla- 
grant violations  of  its  rules  and  of  the  duties  of  the 
shift  boss  and  plaintiif  which  they  respectively  owed 
to  the  defendant.  And  lastly  the  master  is  never  re- 
quired to  supervise  the  mere  executive  details  of  tin; 
work. 
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We  therefore  respectfully  submit  that  the  judgment 
should  be  reversed. 

Respectfully  submitted, 

FEATHERSTONE  &  FOX, 

Wallace,  Idaho, 
Attorneys  for  Defendant. 
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STATEMENT  OF  THE  CASE. 

On  May  8,  1916,  Louis  Anderson,  the  defendant  in  error, 
was  permanently  injured  while  in  the  performance  of  his  du- 
ties as  miner  in  the  Morning  Mine,  and  in  the  employ  of 
the  plaintiff  in  error,  and  in  due  course  of  time  instituted 
this  action  to  recover  the  sum  of  Fifteen  Thousand  Dollars, 
alleged  as  damages  for  the  injuries  received  by  him  through 
the  negligence  of  the  plaintiff  in  error.  The  case  was  tried  to  a 
jury  and  a  verdict  rendered  in  favor  of  the  defendant  in  error 
for  the  sum  of  Seven  Thousand,  five  hundred  dollars.  An  ap- 
plication for  a  new  trial  was  duly  made,  which  resulted  in 
the  verdict  being  reduced  from  Seven  Thousand,  five  hundred 
dollars,  to  Five  Thousand  dollars,  and  a  new  trial  denied.  This 
cause  is  now  before  this  honorable  court  upon  a  writ  of  error 
from  the  United  States  District  Court  for  the  District  of  Idaho, 
Northern  Division. 
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We  will  hereafter,  for  convenience  in  this  brief,  refer  to 
the  plaintiff  in  error  as  the  appellant,  and  the  defendant  in 
error  as  the  appellee. 

ARGUMENT  AND  AUTHORITIES. 

The  attorneys  for  appellant  do  not  contend  in  their  brief 
that  appellee  was  not  permanently  injured  while  in  the  employ 
of  the  appellant,  nor  do  they  make  any  claim  that  the  damages 
so  reduced  by  the  court  below,  are  excessive.  Therefore,  we 
have  the  right  to  assume,  and  do  assume,  that  appellant  con- 
cedes that  appellee  was  permanently  injured  and  that  the 
verdict  as  reduced  is  not  excessive. 

A  careful  examination  of  appellant's  brief  discloses  that 
the  judgment  herein  is  sought  to  be  reversed  upon  two 
grounds  only,  namely: 

First:  That  appellee  was  not  entitled  to  recover  because 
it  was  not  alleged  in  the  complaint  that  the  shifter,  or  shift 
boss,  assured  or  represented  to  appellee  that  the  place  where 
he  was  performing  his  duties  was  safe,  and  directed  him  to 
proceed  with  his  work  without  further  testing  its  safety;  and 

Second:  That  the  evidence  is  insufficient  to  warrant  or 
justify  the  verdict  and  judgment. 

Addressing  ourselves  to  the  first  of  these  contentions  we 
insist,  that  the  well  recognized  rules  of  pleading  require  only 
ultimate  facts,  and  not  probative  facts,  to  be  pleaded.  Courts 
are  loath  to  permit  a  mere  omission  or  technicality  in  a  plead- 
ing to  defeat  the  ends  of  justice.  It  is  only  in  cases  where  a 
party  is  taken  by  surprise  when  his  adversary  attempts  to 
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prove  a  fact  not  pleaded,  that  courts  will  reject  such  testi- 
mony. In  other  words,  it  must  be  shown  to  the  court,  as  was 
not  done  in  this  case,  that  by  reason  of  the  failure  of  appellee 
to  allege  in  his  complaint  that  the  shifter,  or  shift  boss,  as- 
sured him  of  the  safety  of  the  place  and  directed  him  to  pro- 
ceed with  his  work,  the  admission  of  testimony  establishing 
these  facts  took  appellant  by  surprise  and  placed  him  at  a 
disadvantage. 

The  record  will  show  that  appellee  and  the  shifter,  or  shift 
boss,  Brown,  were  the  only  persons  present  at  the  time  appellee 
states  that  Brown  held  out  such  assurance,  and  gave  him 
such  directions,  and  that  said  Brown  and  one  Andy  Berg, 
were  the  only  persons  who  had  any  conversation  with  appellee 
with  reference  to  the  condition  of  the  ground  or  place  where 
he  was  working  at  the  time  of  the  accident.  Both  Brown  and 
Berg  were  placed  upon  the  witness  stand  by  appellant,  and 
testified  concerning  alleged  conversations  that  they  fiad  held 
with  appellee  just  prior  to  the  accident.  It  therefore  follows 
that  appellant  was  not  taken  by  surprise,  that  had  the  com- 
plaint contained  the  allegations  which  opposing  counsel  com- 
plain that  it  did  not  contain,  appellant  would  not  have  been 
in  any  better  position  to  defend  the  case  than  he  was.  It  is 
an  old  and  well  established  principle  of  law  that  in  order  to 
successfuly  avail  one  of  an  erroneous  ruling  made  by  the  court 
against  him  in  the  trial  of  a  case,  it  must  be  shown  that  such 
ruling  injured  or  deprived  him  of  some  substantial  right.  This 
question  was  fully  presented  to  the  court  below  and  is  consid- 
ered and  thoroughly  disposed  of  in  the  decision  upon  the  ap- 


— 8— 

plication  for  a  new  trial  which  is  incorporated  further  on  in 
this  brief. 

The  testimony  clearly  shows  that  at  the  time  of  the 
accident  appellee  was  using  every  reasonable  precaution  in 
endeavoring  to  make  the  place  where  he  was  performing  his 
duties  safe,  and  that  v/hile  so  doing  the  shifter,  or  shift  boss, 
one  Mr.  Brown,  informed  him  that  the  place  was  safe  and 
directed  him  to  proceed  with  his  work.  This  is  the  testimony  of 
appellee  upon  this  point: 

"Q.     What  is  your  name? 

A.  Louis  Anderson. 

Q,  Where  do  you  live? 

A.  Mullan. 

Q.  How  long  have  you  lived  there? 

A.  I  have  lived  there  about, — next  spring  it  is  two  years. 

Q.  What  is  your  business? 

A.  Miner. 

Q.  How  long  have  you  been  mining? 

A.  What  mine  do  you  mean? 

Q,  How  long  have  you  been  mining  altogether? 

A.  About  eighteen  or  nineteen  years. 

Q.  In  what  capacity?  What  kind  of  work  have  done 
in  mines? 

A.  I  was  doing  the  last  fifteen  years  running  a  machine. 

Q.  You  have  acted  as  a  machine  man  for  fifteen  years? 

A.  Yes,  sir. 

Q,  In  what  mines  have  you  worked  in  the  Coeur 
d'Alenes? 
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In  the  Morning. 


Q.     What  other  mine? 

A.     That  is  all  the  mine  I  worked  in  the  Coeur  d'Alenes. 

Q.     Have  you  worked  there  fifteen  years? 

A.     No,  not  there,  but  in  the  United  States, 

Q.  Where  else  besides  the  Coeur  d'Alenes  have  you 
worked  in  a  mine  as  a  machine  man  ? 

A.     I  worked  in  Michigan,  around  Kerserg. 

Q.     How  old  are  you  ? 

A.     Thirty-eight. 

Q.  When  did  you  first  go  to  work  for  the  defendant,  the 
Federal  Mining  and  Smelting  Company-  When  did  you  first 
commence  to  work  for  the  Federal  Mining  and  Smelting  Com- 
pany? 

A.     I  can't  understand  just  exactly  what  you  mean. 

Q.     When  did  you  first  go  to  work  in  the  Morning  mine? 

A,     In  1915  when  I  first  gone  to  work. 

Q.     What  month? 

A.  I  couldn't  tell  you  what  month;  it  was  in  the  spring 
time  any  how. 

Q.     Had  you  worked  there  up  to  the  time  you  got  hurt? 

A.     Yes. 

Q.  What  kind  of  work  were  you  doing  in  the  mine  all 
of  that  time? 

A.     In  the  Morning  Mine? 

A.     Yes. 

A.     Machine  man. 

Q.  Explain  to  the  jury  what  a  machine  man  does  in  a 
mine,  and  what  kind  of  a  machine  he  uses. 
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A.  I  used  a  buzzer.  I  don't  know;  it  has  got  another 
name,  but  they  call  it  a  different  name. 

Q.  Tell  the  jury  what  kind  of  a  machine  that  is,  and 
what  is  done  with  it  in  a  mine, 

THE  COURT:  What  do  you  do  with  the  machine?  How 
do  you  operate  it? 

MR.  McFARLAND:  Show  the  jury  what  you  do  with 
that  kind  of  a  machine. 

A.  Just  make  a  hole  straight  up,  just  a  little  on  an  in- 
cline. 

Q.     What  makes  that  hole? 

A.     The  steel  in  the  drill. 

Q.  The  steel  that  is  put  in  this  drill  or  driller,  is  that 
what  you  call  it? 

A.     Yes,  the  drill. 

Q.     How  is  that  machine  run? 

A.  Just  got  a  hammer  inside,  and  that  hammer,  known 
the  end  of  the  steel,  and  then  in  about  six  inches,  when  the 
steel  gone  in  there,  and  then  take  the  steel,  and  you  got  a 
handle  and  turn,  and  the  machine  looks  like  a  pipe  something, 
an  air  pipe,  and  something  like  that,  but  take  about  four 
inches,  maybe  in  some  places  it  might  be  a  little  more,  and 
then  turn  it  by  hand  like  that,  holes  around,  the  hammer 
and  the  drill,  and  put  down  against  and  bored. 

Q.     I  will  just  ask  you,  is  that  machine  run  by  air? 

A,     Yes,  it  is  run  by  air. 

Q.  What  are  these  holes  made  up  in  the  mine  for?  What 
do  you  put  these  holes  in  the  mine  for? 

A.     They  are  blasted  out,  take  the  ore  out. 


—11— 

Q.  Now,  on  the  8th  day  of  May  last  were  you  working 
there  in  the  Morning  mine  of  the  defendant? 

A.     What  is  that? 

Q.  On  the  8th  day  of  May  last  were  you  working  in  the 
Morning  mine,  for  the  defendant? 

A.     Yes. 

Q.     What  time  did  you  start  to  go  to  work  that  day? 

A.  That  was  in  the  afternoon,  when  I  started  to  go, 
about  half  past  three. 

Q.  What  did  you  first  do  when  you  got  into  the  mine? 
Tell  the  jury  what  all  you  did  when  you  first  went  into  the 
mine  that  day? 

A.  I  got  the  machine,  and  look  around  in  the  places, 
if  it  is  safe,  and  you  have  got  to  look  that  over  when  the 
muckers  come,  and  if  you  see  it  loose  you  have  got  to  take 
it  down. 

Q.  What  did  you  do  that  morning?  Did  you  find  any 
tools? 

A.  No.  I  couldn't  find  the  right  kind  of  tools,  what 
I  used. 

Q.  What  kind  of  tools  was  used  for  knocking  down 
the  rock  or  testing  the  inside  of  the  mine? 

A.     With  a  bar. 

Q.  What  kind  of  a  bar  was  that?  How  long  and  how 
big? 

A.  Some  bars  are  a  little  longer  and  some  shorter.  You 
have  to  use  it,  this  kind  of  a  bar,  a  high  place  you  have 
got  to  get  a  long  bar,  and  in  low  places  you  have  got  to  get 
a  short  one. 
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Q.     Did  you  find  a  bar  there  that  night? 

A.     No. 

Q.  Did  you  find  your  drills  as  soon  as  you  went  into  the 
mine? 

A.  I  find  a  pick  on  the  side  there  and  some  steel  there, 
and  that  is  all  the  tools  I  have. 

Q.  Did  you  do  anything  towards  testing  the  mine  to  see 
if  it  was  safe? 

A.  I  was  barring  down  the  loose.  I  was  looking  for  a 
bar  first,  but  I  couldn't  find  the  bar,  and  the  muckers  was 
working  pretty  close,  and  I  take  a  piece  of  steel  and  a  drill 
and  take  them  down,  and  the  muckers  can  work.  Then  I 
thought  I  work  to  the  place  for  the  bar,  but  I  was  afraid  the 
loose  come  down,  and  might  be  hurt,  and  I  would  get  the 
loose  down  with  a  bar  and  pick  and  them  tools  that  I  had 
and  I  couldn't, — my  machine — looked  for  the  bar  around,  and 
I  couldn't  find  the  bar,  and  I  come  back  to  the  machine, 
and  I  thought  I  try  to  take  that  machine  and  feel  if  the 
place  was  safe.  I  take  the  pick  and  bar  and  make  it  safe  as 
I  could,  but  I  ain't  sure  that  place  is  safe  yet.  I  take  the  ma- 
chine and  I  put  the  steel  in  and  start  her  and  drill  just  a 
little  bit  with  the  air,  with  that  hammer,  what  used  to  be 
trying  the  steel,  when  they  make  the  hole,  but  just  a  little 
bit,  and  just  when  I  feel  with  my  hand  that  steel,  and  put 
my  other  hand  at  the  roof  and  feel,  and  come  in  that  little 
air  and  work  that  machine,  and  can't  make  that  loose  rock, — 
you  know  when  rock  is  loose  or  not, — you  can  find  out  that 
way,  some  big  loose, — it  is  pretty  hard  to  find  the  back 
loose  there,  three  or  four  feet  big,  it  is  pretty  hard  to  find 
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out  with  a  bar,  but  you  put  this  steel  and  the  drill,  and  give 
it  just  a  little  bit  of  air,  when  the  machine  start  to  work,  and 
you  put  another  hand  in  the  roof  and  the  rock,  and  feel  it,  and 
you  can  feel  that,  whether  it  is  loose  or  not.  But  the  shifter 
come  at  the  same  time — 

Q.     What  was  his  name? 

A.     Brown. 

Q.     What  was  his  first  name,  do  you  know? 

A.     I  couldn't  say  exactly  what  it  is, 

Q.     How  long  had  he  been  shift  boss  in  that  mine? 

A.  I  couldn't  tell  you.  He  was  shift  boss  before  I  come 
in  the  mine. 

Q.     Before  you  went  in  there? 

A.     Yes. 

Q.     What  did  your  shift  boss  tell  you? 

A.  The  shift  boss  asked  me  if  I  ain't  doing  nothing  here. 
I  says  yes,  I  was  barring  down  the  loose,  and  I  couldn't  find 
no  bar,  and  I  looked  for  a  bar  but  couldn't  find  them;  I  had 
the  pick  and  tools  I  had  there,  and  take  it  as  I  come. 

Q.     What  else  did  he  tell  you? 

A.  He  said  never  mind  that,  that  is  all  right,  and  start 
to  work  and  get  them  holes  drilled,  and  get  the  holes  ready  to 
blast  tonight. 

Q.  Did  he  say  anything  to  you  about  whether  he  had 
tested  it  himself? 

A.     No.  He  said  he  found  out  that  the  place  was  all  right. 

Q.     He  said  he  had  found  out  that  the  place  was  all  right? 

A.     Yes. 

Q.     What  did  you  do  when  he  told  you  that? 
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A.  I  started  to  drill,  when  he  said  that  place  is  all  right, 
started  to  drill  and  work. 

Q.     How  long  did  you  drill  before  you  got  hurt? 

A.  I  think  I  drilled  not  more  than  ten  minutes,  I 
couldn't  tell  you." 

While  appellee  was  in  the  employ  of  appellant,  at  the 
time  of  suffering  said  injuries,  appellant  had  promulgated 
and  circulated,  for  the  guidance  and  direction  of  its  employees, 
a  set  of  rules,  two  of  which,  numbered  2  and  3,  respectively, 
were  admitted  in  evidence  upon  the  trial  of  this  cause.  They 
are  as  follows: 

"2.  It  is  the  duty  of  all  em.ployees  to  take  suffi- 
cient time  to  make  the  examinations  required  by  these 
rules,  to  guard  against  any  dangers  from  accidents  in  the 
mine  or  its  workings. 

3.  Each  man  must  ascertain  by  careful  examina- 
tion thereof  that  the  particular  place  in  which  he  is  em- 
ployed is  safe.  If  found  to  be  in  an  unsafe  condition 
from  any  cause  whatever,  measures  must  be  taken  to 
remove  such  danger  at  once  and  before  proceeding  to 
work,  and,  if  necessary,  the  foreman  or  shift  boss  must 
be  notified." 

It  will  be  seen  from  these  rules  that  an  employee  working 
in  the  mine  of  appellant  is  required  to  make  careful  examin- 
ation of  the  particular  place  in  which  he  is  employed,  in  order 
to  ascertain  if  it  is  safe,  and  if  he  finds  it  unsafe  he  must  take 
measures  to  remove  such  danger,  and  if  necessary,  he  is  di- 
rected to  notify  the  foreman  or  shift  boss. 
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We  understand  the  rule  of  law  to  be  that  where  from  the 
very  nature  of  the  work  in  which  the  employee  is  engaged  the 
presmises  where  he  is  working  becomes  unsafe  as  the  work 
progresses,  and  where  he  is  by  law  deemed  to  assume  the 
risk  incident  to  such  unsafe  premises  and  it  is  his  duty  and 
not  the  master's  to  render  them  safe  as  the  work  progresses 
and  he  is  actually  in  the  act  of  rendering  such  premises  safe, 
and  the  master  comes  and  directs  him  to  desist  and  compels 
him  to  proceed  with  his  work,  or  threatens  him,  or  assures 
him  that  the  place  where  he  is  working  is  reasonably  safe, 
and  pursuant  to  such  threats,  command  or  assurances  he  leaves 
off  or  discontinues  his  effort  to  make  such  place  safe,  and  is 
afterwards  injured  by  reason  of  the  unsafe  condition  of  the 
place,  he  may  recover  unless  the  danger  was  so  apparent  that 
a  reasonably  prudent  man  would  not  have  continued  the  work 
even  in  the  face  of  such  commands,  threats  or  assurances. 

The  testimony  in  this  case  brings  appellee  clearly  within 
this  rule.  It  shows  that  when  he  went  to  work  on  the  day 
when  he  was  injured  he  first  began  to  examine  the  condition 
of  the  wall  where  he  was  to  set  his  machine  in  operation.  He 
could  not  find  a  bar,  the  proper  instrument,  and  one  which 
should  have  been  furnished  him  with  which  to  bar  down 
the  loose  rock,  so  he  proceeded  with  his  drill  to  test  the  wall. 
The  evidence  is  that  had  he  not  been  interrupted  he  would 
have  proceeded  until  he  ascertained  whether  the  place  was 
safe.  The  shifter,  or  shift  boss,  came  to  where  he  was  and 
to  some  degree  criticized  him  for  not  being  at  work,  assured 
him  that  the  place  was  safe  and  ordered  him  to  proceed  with 
his  work  and  cease  testing  the  wall  or  back  of  the  stope. 
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Counsel  for  appellant  contends  that  the  evidence  of  ap- 
pellee as  to  the  assurance  of  safety  made,  and  the  directions 
given  to  him  by  the  shifter,  or  shift  boss,  together  with  the 
other  evidence  adduced  upon  the  trial  of  the  cause  in  favor 
of  appellee,  is  insufficient  on  which  to  base  a  verdict  and  judg- 
ment because,  as  they  contend,  shift  boss  Brown  denied  having 
had  such  a  conversation  with  appellee,  but  on  the  contrary 
claims  that  he  warned  appellee  of  the  dangerous  condition  of 
the  place  in  which  he  was  working,  and  because  further,  Andy 
Berg,  the  timberman,  testified  that  just  prior  to  the  accident 
he  called  appellee's  attention  to  the  fact  that  the  place  was 
dangerous  where  he  was  working.  Counsel  for  appellant  evi- 
dently do  not  have  in  mind  the  principle  so  often  declared 
by  the  highest  courts  of  our  land  that  a  verdict  based  upon 
conflicting  evidence  will  not  be  disturbed.  It  was  for  the  jury 
and  not  for  the  court  below  to  determine  whether  appellee 
upon  the  one  hand,  and  Brown  and  Berg  upon  the  other, 
told  the  truth. 

WAS  JOHN  C.  BROWN,  THE  SHIFT  BOSS,  A  VICE- 
PRINCIPAL? 

Generally  speaking,  it  was  the  duty  of  appellant  to  pro- 
vide appellee  with  a  safe  place  to  work.  To  be  sure  it  was 
appellee's  duty  to  make  the  place  safe  as  his  work  progressed 
but  it  was  the  master's  duty  to  give  him  the  necessary  assis- 
tance to  do  this.  While  appellee  was  in  the  employ  of  appel- 
lant and  in  the  performance  of  his  duty,  appellant  promul- 
gated the  rules  above  quoted,  thereby  delegating  this  duty  to 
shift   boss,   Brown,   whereby   undoubtedly   Brown   became   a 
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vice-principal.  The  master  by  written  orders  enjoined  upon 
the  servant  the  duty  to  bar  down  the  rock  and  take  the  neces- 
sary precautions  for  safety,  but  also  authorized  and  directed 
him  to  call  upon  the  shift  boss  when  necessary.  By  this  the 
appellant  impliedly  commanded  appellee  to  obey  the  instruc- 
tions of  the  shift  boss  when  given.  It  is  not  material  whether 
Anderson  called  upon  the  shift  boss  or  the  shift  boss  volun- 
tarily went  to  him;  the  fact  remains  that  the  duty  to  supervise 
or  pass  upon  the  attempt  of  the  miner  to  make  his  place  to 
work  safe  was  delegated  by  the  master  to  the  shift  boss  and 
the  shift  boss  accordingly  become,  and  was  a  vice-principal 
and  his  negligence  in  respect  to  the  delegated  duty,  is  that 
of  the  master.  Logically,  there  is  no  difference  between  the 
miner  going  to  the  shift  boss  and  the  shift  boss  going  to  the 
miner. 

Whether  appellee  was  guilty  of  contributory  negligence 
or  whether  the  risk  was  so  great*  that  to  proceed  to  work  even 
after  the  commands  and  assurances  of  the  shift  boss,  was  a 
question  for  the  jury  and  it  is  not  surprising  that  appellee 
should  have  taken  the  word  of  the  shift  boss  who  was  held  out 
by  the  master  to  be  the  authority  under  such  conditions  and 
who  undoubtedly  was  placed  in  charge  of  a  great  number  of 
men  by  reason  of  his  superior  knowledge  and  ability. 

The  authorities  are  that: 

"Where  a  servant  knows  of  defects  in  machinery, 
appliances  or  place  of  work  but  is  by  words,  acts  or  con- 
duct of  his  master  lulled  into  a  sense  of  safety  and  con- 
tinues in  the  service  and  is  injured  by  reason  of  such  de- 
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fects,  he  may  nevertheless  recover  unless  the  danger  is 
well  known  to  him  or  is  so  plain  and  obvious  that  a  pru- 
dent, careful  man  would  refuse  to  run  the  risks." 

26  CYC  1213. 

"A  servant  acting  under  the  commands  or  threats 
of  his  master  does  not  assume  the  risk  incident  to  the  act 
commanded." 

26  CYC  1221.  (Note  97). 

''This  rule  applies  as  well  when  the  risk  is  without 
as  when  the  risk  is  within  the  scope  of  the  servant's 
employment,  and  as  well  when  the  order  is  given  by  a 
vice-principal  or  authorized  agent  as  when  it  is  given  by 
the  master." 

26  CYC  1223;   (notes  1  and  2). 

Hayworth  v.  Mineral  Co.  79  S.  W.  727; 
In  Bane  v.  Irwin,  72  S.  W.  522,  the  mine  boss  was  held  to 
be  a  vice-principal,  not  a  fellow  servant. 

Graham  v.  Newbery  Coke  Co.  18  S.  W.  584. 
Harder  v.  Hofer  etc.  Co.  104  Fed.  282; 

"While  ordinarily  the  law  reads  into  contracts  of 
employment  an  agreement  on  the  servant's  part  to  assume 
the  known  risks  of  employment  so  far  as  he  has  the  cap- 
acity to  realize  and  comprehend  them  yet  this  implication 
may  be  abrogated  by  an  expressed  or  implied  contract  to 
the  contrary.  If  the  servant  complains  to  the  master  that 
the  instrumentality  appears  to  be  dangerous  and  there- 
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upon  the  master  commands  him  to  proceed  with  the  work 
and  assures  him  there  is  no  danger,  the  law  impHes  a 
quasi  new  agreement  whereby  the  master  relieves  the 
servant  of  his  former  assumption  of  risk  and  places  the 
responsibility  for  resulting  injuries  upon  the  master." 

Bush  V.  West  Yellow  Pine  Co.  58  S.  E.  529. 

Marquette  Co.  v.  Williams,  82  N.  E.  424. 

City  of  Owensboro  v.  Gabbert,  122  S.  W.  178. 

In  this  case  it  is  held  that  where  the  place  of  work  was 
not  such  as  imposed  upon  the  master  the  full  duty  of  provid- 
ing a  safe  place  but  that  the  servant  was  assured  by  the  mas- 
ter or  representative  that  it  was  safe,  he  could  recover  for 
injury,  as  the  assumption  of  risk  did  not  apply  in  the  face  of 
the  master's  assurance.  In  this  case  the  servant  was  assured 
by  the  superintendent. 

Price  V.  Haley,  125  S.  W.  720, 

East  Tennessee  etc.  v.^  Bowen,  137  S.  W.  523; 

Anderson  v.  Pitt.  Min.  Co!  114  N.  W.  953; 

Buckard  v.  Leshen  Co.  117  S.  W.  35; 

Hoover  v.  West  C.  &  M.  Co.  142  S.  W.  465; 

Ohio  Copper  M.  Co.  v.  Hutchins,  172  Fed.  201; 

Postal  Teleg.  Co.  v.  Grantham,  187  Fed.  52; 

Allen  V.  Schuan  Co.  127  Fed.  609; 

In  Carder  v.  Baldwin,  81  S.  W.  205,  the  facts  were  very 
similar  to  those  in  the  case  at  bar.  Plaintiff  was  held  to  have 
properly  relied  upon  the  assurance  of  the  mine  boss,  who  was 
held  to  be  a  vice-principal. 

In  Alaska  Gold  Mining  Co.  v.  Muset,  114  Fed.  66,  the 
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mine  foreman,  who  had  duties  similar  to  those  imposed  upon 
shift  boss,  Brown,  was  held  to  be  a  vice-principal. 

Bunker  Hill  &  Sullivan  Co.  v.  Jones,  130  Fed.  813. 

"If  the  act  be  one  that  the  master  owes  to  the  ser- 
vant and  he  delegates  it  to  another  servant,  that  servant 
is  a  vice-princpal." 

Mast  V.  Kern,  75  A.  S.  R.  58.  (note.) 

Counsel  for  appellant  have  cited  and  quoted  from  numer- 
ous decisions,  not  one  of  which  is  in  point. 

The  decision  of  the  eminently  able  court  before  whom 
this  cause  was  tried,  denying  the  appellant's  application  for  a 
new  trial,  is  a  better  brief  for  appellee  than  his  counsel  are 
able  to  write.  It  clearly  and  very  forcefully  dispells  every  doubt 
as  to  the  shift  boss  being  a  vice-principal  of  appellant,  and  we 
cite  it  with  great  confidence.  It  is  as  follows: 

"It  must  be  conceded  that  while  the  case  approaches,  it 
does  not  fall  within,  the  exceptional  rule  that  where  the  char- 
acter of  the  work  is  such  that  the  condition  of  the  place,  in 
respect  to  safety,  necessarily  changes  and  is  constantly  shift- 
ing as  the  work  progresses,  the  master  is  relieved  from  his  pri- 
mary obligation  to  keep  the  place  safe.  The  reason  this  excep- 
tion is  that  it  would  generally  be  impracticable,  and  sometimes 
impossible,  for  him  in  such  case  to  provide  a  safe  place.  In 
tearing  down  a  structure,  for  example,  or  in  blasting  down  coal 
in  a  coal  mine,  or  barring  down  rock  in  a  mine  such  as  the 
one  herein  involved,  conditions  change  from  moment  to  mom- 
ent, and  it  is  wholly  beyond  the  power  of  the  master  to  make 
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inspection  or  to  provide  for  the  safety  of  employes;  the  latter 
must  look  out  for  themselves.  But  in  the  instant  case  such  was 
not  the  condition  at  the  time  of  the  accident.  The  plaintiff 
was  not  "making  his  own  place";  he  was  drilling  holes  into, 
not  shattering,  the  solid  rock,  or  loosening  that  which  had 
been  shattered.  He  might  have  worked  indefinitely  without 
substantially  weakening  the  back  of  the  stope  or  affecting  the 
safety  of  the  place  where  he  was  at  work.  If  the  place  was 
dangerous  when  he  went  on  duty,  it  was  so  as  a  consequence  of 
the  blasting  which  had  taken  place  before.  The  blasting  had 
been  completed  before  his  shift  commenced,  and  the  evidence 
abundantly  shows  that  it  was  entirely  practicable  by  inspection 
to  determine  whether  or  not  the  stope  was  safe,  and,  if  not, 
in  what  particular  it  was  unsafe,  and  furthermore  it  was  prac- 
ticable to  put  it  into  safe  condition  before  the  plaintiff  entered 
upon  the  work  of  drilling.  The  defendant's  printed  rules,  of- 
fered in  evidence,  recognize  the  practicability  of  safeguarding 
against  accidents  of  this  cliaracter,  and  the  testimony  on  both 
sides  supports  this  view.  Indeed  I  do  not  understand  that  the 
defendant  now  contends  otherwise.  Bunker  Hill  and  Sullivan 
M.  Co.  V.  Jones,  130  Fed.,  813.  We  start  out,  therefore,  with 
the  premise  that  primarily  it  was  the  positive,  non-delegable 
duty  of  the  defendant  to  make  an  inspection  of  the  stope  after 
the  blasting  was  completed  and  before  the  work  of  drilling 
for  additional  blasts  was  resumed.  Such  inspection  was  not  a 
detail  of  operation,  but  related  to  the  duty  of  providing  a  safe 
place  to  work.  To  meet  this  view,  the  defendant  invokes  an- 
other well-recognized  exception  to  the  general  rule,  namely, 
that  the  master  is  relieved  from  responsibility  for  dangerous 
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conditions  where  the  injured  employe,  here  the  plaintiff,  is, 
by  express  custom  or  contract,  charged  with  the  duty  of  mak- 
ing the  place  safe.  In  support  of  this  branch  of  its  defense,  it 
introduced  certain  standing  rules,  by  which  employees  are  en- 
joined to  take  sufficient  time  to  make  the  required  examina- 
tions for  the  purpose  of  guarding  against  accidents,  and  tc 
see  that  the  place  where  they  are  employed  is  safe.  It  is  very 
much  to  be  doubted  whether  the  plaintiff  ever  read  these  rules 
or  heard  them  read  or  explained,  but  perhaps  that  consderation 
is  unimportant  in  view  of  the  conceded  fact  that  he  recognized 
it  to  be  a  general  custom  and  rule  in  mining  operations  of  this 
character  for  the  experienced  miner,  such  as  he  admits  he  was, 
when  going  on  shift,  to  make  a  proper  inspection,  and,  if 
necessary,  to  bar  down  loose  or  shattered  rock  from  the  back 
of  the  stope.  In  short,  he  recognized  that  it  was  his  duty  to 
look  out  for  his  own  safety  in  this  respect.  In  response  to  this 
contention  on  the  part  of  the  defendant,  which  he  concedes 
to  be  well  founded  both  in  fact  and  in  law,  the  plaintiff  claims 
that,  recognizing  his  duty  in  this  respect,  he  was  engaged  in 
making  inspection  as  best  he  could,  although  the  appliances 
reasonably  necessary  for  that  purpose  were  not  at  hand,  and 
would  have  been  able  to  detect  the  perilous  condition  of  the 
slab  which  later  fell  upon  him,  and  would  have  avoided  the 
danger,  had  the  foreman  or  shift  boss  not  assured  him  that  the 
place  was  safe,  and  ordered  him  to  go  to  work  with  his  drill. 
There  is  sharp  conflict  in  the  testimony  upon  this  issue,  he 
asserting  and  the  foreman  denying  that  such  a  conversation 
took  place.  The  foreman  testified  that  he  himself  called  the 
plaintiff's  attention  to  what  he  regarded  as  a  dangerous  condi- 


tion,  but  that  the  plaintiff  assured  him  that  it  was  all  right, 
and  that  in  any  event  he,  the  plaintiff,  was  standing  in  such 
a  position  that  if  the  slab  fell  it  would  not  hurt  him.  The  in- 
structions were  very  specific  upon  this  issue,  and  the  verdict 
necessarily  implies  that  the  jury  believed  the  testimony  of  the 
plaintiff  and  discredited  that  of  the  foreman.  It  was  preem- 
inently an  issue  for  the  jury,  and  their  finding  must  be  ac- 
cepted as  conclusive  of  the  fact.  It  therefore  remains  to  con- 
sider whether  or  not  as  a  matter  of  law  the  defendant  can  be 
held  responsible  for  the  consequences  of  the  imprudent  and 
negligent  conduct  of  its  foreman  or  shift  boss  in  directing  the 
plaintiff  to  forego  inspection,  with  the  assurance  that  the 
place  was  safe,  and  in  ordering  him  to  go  on  with  his  work. 
As  I  understand  it,  it  is  conceded  by  the  defendant  that  if  the 
foreman,  in  respect  to  this  direction  to  the  plaintiff,  was  act- 
ing for  and  in  the  place  of  the  defendant,  was  in  effect  a  vice- 
principal,  then  the  defendant  could  properly  be  held  responsi- 
ble, (Ohio  Copper  Co.  v.  Hutchins,  1'72  Fed  201).  but  it  vig- 
orously protests  that  the  shift  boss,  though  occupying  a  position 
of  superiority  to  the  plaintiff,  is  in  law  to  be  deemed  merely  his 
fellow  servant,  and  that  therefore  the  case  is  one  where  the 
plaintiff,  in  accepting  employment,  assumed  all  risk  of  danger 
from  his  negligence. 

The  record  is  not  very  specific  touching  duties  of  the 
foreman,  but  it  is  fair  to  infer  that  upon  his  shift  he  had  com- 
plete charge  of  the  mining  operations  upon  the  sixteenth  and 
eighteenth  levels  of  the  mine,  comprising  twenty-two  floors. 
At  the  particular  time  he  had  supervision  of  t>ie  work  of  from 
thirty-five  to  forty  men,  who  were  engaged  here  and  there 
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upon  the  several  floors,  and  ordinarly  he  was  able  to  visit 
each  place  where  the  work  was  going  on  twice  during  the  shift. 
It  is  further  to  be  inferred  that  he  himself  did  no  manual 
labor,  but  that  his  entire  service  was  that  of  directing  and  su- 
perintending the  work  of  others,  Uhder  these  circumstances  it 
is  not  entirely  free  from  doubt  that  in  respect  to  mining  oper- 
ations, strictly  speaking,  he  was  a  fellow  servant  with  the 
plaintiff.  Carnegie  Steel  Co.  v.  Yuhasz,  224  Fed.  438.  Alaska 
M.  Co.  V.  Muset,  1 14  Fed.  66.  But  that  question  it  is  unneces- 
sary to  decide.  We  are  here  concerned  v/ith  his  status  in  rela- 
tion to  the  positive  duty  of  the  defendant  to  use  reasonable 
care  to  maintain  the  stope  in  a  reasonably  safe  condition,  for 
his  imprudent  instructions  to  the  plaintiff  pertained  not  to 
the  manner  of  mining  but  to  the  matter  of  making  the  stope 
safe.  The  distinction  is  clearly  drawn  in  Kelly  v.  Mining  Co., 
41  Pac.  273,  cited  with  approval  in  Bunker  Hill  and  Sullivan 
M.  Co.  V.  Jones,  130  Fed.  819. 

In  disposing  of  this  particular  question,  I  was  at  the  trial, 
and  upon  more  mature  reflection  I  still  am,  inclined  to  attach 
much  significance  to  one  of  the  defendant's  standing  rules, 
which  it  offered  in  evidence,  namely,  where  it  is  provided  that 
"each  man  must  ascertain  by  careful  examination  thereof  that 
the  particular  place  in  which  he  is  employed  is  safe.  If  found 
to  be  in  an  unsafe  condition  from  any  cause  v/hatever,  meas- 
ures must  be  taken  to  remove  such  danger  at  once  and  before 
proceeding  to  work,  and  if  necessary  the  foreman  or  shift  boss 
must  be  notified."  Doubtless  the  condition  existing  at  the  time 
of  the  accident  was  one  falling  within  the  class  covered  by  this 
rule.  Under  the  rule,  it  was  the  duty  of  the  plaintiff  himself 
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to  make  examination  to  see  whether  the  stope  was  safe  before 
he  commenced  work.  But  it  further  seems  to  be  equally  plain 
that  it  was  the  intention  of  the  defendant  to  constitute  the  fore- 
man or  shift  boss  its  representative  in  respect  to  matters  of 
safety,  with  power  to  determine  what  to  do,  and  with  author- 
ity to  direct  and  control  the  miners  in  respect  to  such  matters. 
Suppose  that  the  plaintiff  in  this  case  had  taken  the  time,  and 
had  been  successful  in  discovering  the  defective  condition  of 
the  stope,  and,  concluding  that  the  defect  was  of  such  character 
that  he  could  not  remedy  it,  he  desired  to  appeal  to  the  master 
to  make  the  place  secure,  where  would  he  have  gone?  How 
could  he  have  communicated  with  the  defendant?  Is  it  not 
manifest  that  this  rule  directed  him  to  go  to  the  foreman  or 
shift  boss?  Did  not  the  rule  impliedly  say  to  him  that  in  re- 
spect to  matters  of  safety  he  was  to  recognize  the  foreman  as 
being  the  principle?  Otherwise  why  notify  the  shift  boss?  There 
is  no  further  provision  that  the  shift  boss  should  thereupon  re- 
port to  any  other  officer  or  agent.  The  fact  that  here  the  shift 
boss  came  to  the  plaintiff  instead  of  the  plaintiff  reporting  to 
him,  does  not  alter  the  case.  If  within  this  sphere  the  foreman 
was  a  vice-principal,  his  instructions  were  the  instructions  of 
the  defendant,  and  necessarily  imposed  responsibility.  Can 
there  be  any  doubt  of  the  consequences  had  the  plaintiff  de- 
clined to  go  on  with  his  work  when  the  foreman  directed  him 
to  desist  from  further  inspection,  with  the  assurance  that  the 
place  was  safe?  While  the  record  does  not  expressly  disclose 
the  power  of  the  foreman  to  discharge,  such  authority  is  to  be 
inferred  from  the  general  nature  and  dignity  of  the  position  he 
occupied,  and  indeed  in  the  argument  it  is  conceded.  Not  that 


—26— 

this  consideration  is  controlling,  but  it  may  be  resorted  to 
for  light  upon  the  question  whether  or  not  the  parties  under- 
stood that  the  plaintiff  assumed  the  risk  of  the  foreman's  neg- 
ligence in  respect  to  conditions  of  safety.  The  doctrine  con- 
tended for  is  so  harsh  that  I  am  not  inclined  to  give  it  place 
except  upon  the  clearest  authority.  It  seems  to  me  that  it 
would  enable  employers,  by  adopting  the  system  here  employ- 
ed, practically  in  all  cases  to  withdraw  from  the  employe  all 
substantial  protection  which  the  general  rule  of  the  master's 
positive,  non-delegable  duty  was  designed  to  afford.  Nor  when 
we  come  to  examine  the  decided  cases  upon  the  subject  do  we 
find  such  clear  authority.  The  defendant  has  furnished  a  very 
elaborate  and  able  brief  upon  the  question,  with  numerous  ci- 
tations. It  is  not  strange  that  in  none  of  them  were  the  facts 
precisely  the  same.  Personal  injuries  happen  under  the  great- 
est variety  of  circumstances,  and  personal  injury  claims  often 
turn  upon  very  slight  distinguishing  features.  It  is  to  be  pre- 
sumed that,  out  of  the  great  multitude  of  cases,  counsel  have 
cited  those  deemed  to  be  most  favorable  to  their  contention. 
But  upon  examination  it  is  found  that  most  of  them  relate  not 
to  the  maintenance  of  a  safe  place  in  which  to  work,  but  to  the 
mere  details  of  carrying  on  the  work.  We  may  briefly  notice 
a  few  of  them.  In  City  oj  Minneapolis  v.  Lundin,  (C.  C.  A. 
8th  Circuit),  58  Fed,  525,  the  work  of  blasting  was  being  car- 
ried on  continuously.  Obviously  it  was  wholly  impracticable 
for  the  defendant  city  to  keep  safe  the  place  where  the  plain- 
tiff was  at  work.  Assuming  that  his  injury  was  the  result  of 
the  negligence  of  the  foreman  of  his  gang,  the  court  discussed 
the  legal  principles  applicable,  and  in  the  course  of  the  discus- 
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sion  it  was  said  that:  * 'Whether  or  not  the  master  is  Hable  for 
the  negligence  of  such  a  servant  (a  foreman)  in  a  given  case 
must  be  determined  by  the  nature  of  the  duty  in  the  perform- 
ance of  which  he  was  guilty  of  negligence.  If  he  was  engaged  in 
discharging  an  absolute  duty  of  the  master  the  latter  is  liable, 
otherwise  it  is  not."  But  here,  as  already  shown,  the  action  of 
the  shift  boss  related  to  an  absolute  duty  of  the  master,  the 
duty  to  inspect  the  stope  for  the  purpose  of  seeing  whether 
or  not  it  was  safe.  In  Alaska  Mining  Co.  v.  Wheelan,  168  U.  S. 
86,  very  frequently  cited,  the  gist  of  the  case  is  stated  in 
one  sentence  of  the  syllabus,  namely:  "And  the  corporation 
is  not  liable  to  one  of  them  for  an  injury  caused  by  the  fore- 
man's negligence  in  managing  the  machinery  or  in  giving  or- 
ders to  the  men."  Very  clearly  there  was  not  involved  in  the 
case  any  question  of  a  safe  place  to  work  or  of  suitable  and 
safe  machinery  and  appliances.  As  the  court  said:  "There  was 
no  evidence  that  he  (the  foreman)  was  an  unsuitable  person 
for  his  place,  or  that  the  machinery  was  imperfect  or  defec- 
tive for  its  purpose.  The  negligence,  if  any,  was  his  own  neg- 
ligence in  using  the  machinery  or  in  giving  orders  to  the  man, 
for  its  use."  In  Martin  v.  Atchison,  etc.,  R.  R.  Co.,  166  U.  S. 
399,  the  foreman  of  a  section  gang,  while  traveling  on  a  hand 
car,  directed  one  of  his  men  not  to  look  out  for  approaching 
trains,  and  he,  the  foreman,  carelessly  failed  to  keep  a  look- 
out, but  clearly  this  negligence  related  only  to  a  detail  of  the 
work.  In  Larson  v.  McClure,  70  N.  W.  662,  the  court  said: 
"The  present  case  does  not  seem  to  fall  within  the  rule  that 
the  master  must  furnish  the  servant  a  reasonably  safe  place  in 
which  to  work,  inasmuch  as  the  plaintiff  and  his  fellow  servants 
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practically  created  the  place  and  its  attendant  perils  from 
hour  to  hour  in  the  prosecution  of  their  labors;  and  the  con- 
dition was  constantly  shifting  by  reason  of  their  own  acts, 
of  which,  as  well  as  the  probable  consequences,  they  must 
be  held  to  have  had  notice."  These  cases  are  typical  of  the 
great  majority  of  the  decisions  cited  by  counsel,  and  mani- 
festly are  not  conclusive,  even  if  we  regard  the  shift  boss  as  a 
fellow  servant  with  the  plaintiff  insofar  as  concerns  his  pri- 
mary duty  of  mining,  as  distinguished  from  his  authority  in 
the  matter  of  maintaining  safe  conditions.  In  Florence  &  C. 
C.  R.  Co.,  V.  Whipps,  138  Fed.  13,  another  case  cited,  the  court 
lays  great  emphasis  upon  the  fact  that  an  emergency  existed, 
and  that  careful  inspection  by  the  railroad  company  was  im- 
practicable. It  was  also  held  that  plaintiff  knew  and  was  able 
to  appreciate  the  perils,  and  assumed  the  risk.  Still  another 
case  upon  which  the  defendant  relies.  Kelly  v.  Jutte  &  Foley 
Co.,  104  Fed.  955,  is  not  so  easily  distinguished,  but  with 
all  due  respect  to  the  learning  of  the  court,  the  reasoning  of  the 
decision  does  not  impress  me  as  being  highly  persuasive. 
Moreover,  it  seems  to  me  to  be  out  of  harmony  with  the  prin- 
ciples recognized  in  Metropolitan  Redwood  Co.  v.  Davis, 
(9th  C.  C.  A.),  205  Fed.  487. 

Further  in  support  of  its  contention,  the  defendant  has 
cited  Davis  v.  Trade  Dollar  M.  Co.,  117  Fed.  122,  Bunker  Hill 
etc.  V.  Schnelling,  79  Fed.  263,  and  The  Westport,  136  Fed.  301 
— all  decisions  from  the  Circuit  Court  of  Appeals  of  this  cir- 
cuit. While  possibly  tending  to  support  the  proposition  that  in 
matters  of  operation  the  shift  boss  and  the  plaintiff  were  fel- 
low servants,  the  Schnelling  and  Westport  cases  have  little,  if 
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any,  direct  bearing  upon  the  precise  question  under  consider- 
ation, which  pertains  not  to  matters  of  operation,  but  to  the 
safety  of  the  conditions  under  which  the  operatives  were  re- 
quired to  work.  The  facts  in  the  Davis  case  are  more  nearly 
analagous,  but  it  is  readily  distinguishable.  Davis,  a  miner, 
was  injured  by  the  explosion  of  a  missed  shot.  As  his  shift 
came  on  duty  he  and  his  associates  were  informed  by  the 
foreman  of  the  preceding  shift  that  there  were  two  missed  shots, 
one  in  the  back  and  one  in  the  bottom  of  the  tunnel.  It  turned 
out  that  one  of  these  shots  was  in  the  breast  rather  than 
the  bottom  of  the  tunnel,  but  the  court  found  that  Davi:t 
knew  that  the  preceding  foreman  had  made  no  investigation, 
and  he,  the  plaintiff,  instead  of  making  a  careful  investigation, 
assumed  that  one  of  the  missed  shots  was  under  a  pile  of  debris. 
It  was  held  that  he  himself  was  negligent.  The  court  says: 
"The  rules  of  ordinary  prudence  required  the  plaintiff  in  erroi 
to  require  some  member  of  his  shift,  before  beginning  to  drill, 
to  make  examination  in  the  face  of  the  tunnel,  and  discover 
the  location  of  the  unexploded  blasts,  and  the  evidence  shows 
that  the  plaintiff  in  error  himself  made  the  examination.  The 
foreman  of  the  retiring  shift  did  not  pretend  to  say  that  he 
had  made  such  examination,  *  *  *  The  plaintiff  in  error,  while 
making  his  examination,  did  not  take  the  trouble  to  remove  the 
debris  at  the  bottom  of  the  tunnel,  which  derbis  he  erroneously 
supposed  concealed  an  unexploded  hole.'' 

In  conclusion  upon  this  point,  I  think  it  must  be  held  that 
primarily  it  was  the  positive  duty  of  the  defendant,  by  reason- 
able inspection,  to  maintain  the  stope  in  which  the  plaintiff 
was  working  in  a  reasonably  safe  condition;  that  such  inspec- 
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tion  would  reasonably  have  been  made  subsequent  to  the  ex- 
plosion of  the  blasts  fired  by  the  preceding  crew,  and  the  meth- 
od employed  by  the  defendant  in  carrying  on  its  mining  oper- 
ations contemplated  such  inspection;  that  it  was  proper  for 
the  defendant  to  impose  upon  the  members  of  the  succeeding 
shift  the  duty  of  making  such  inspection  and  of  barring  down 
all  loose  rocks  before  they  commenced  the  work  of  drilling, 
and  such  was  the  duty  of  the  plaintiff  in  this  case;  that,  as 
the  jury  found,  while  plaintiff  was  so  engaged  in  making  the 
place  safe  for  work,  and  before  he  had  completed  his  investiga- 
tion, he  was  directed  by  the  foreman  to  desist  from  further 
inspection  and  to  go  to  drilling,  with  the  assurance  that  the 
place  was  safe;  that  the  defendant  had  constituted  the  fore- 
man its  representative  in  respect  to  matters  of  safety,  with 
authority  to  receive  reports  from  subordinate  employes  and 
to  act  and  give  directions  upon  its  behalf  and  in  its  stead;  that, 
therefore,  in  effect,  when  the  foreman  directed  the  plaintiff 
to  desist  from  further  inspection  and  to  go  to  work  with  his 
drill,  the  defendant  relieved  the  plaintiff  from  the  duty  im- 
posed by  its  general  rules,  of  making  the  place  safe,  and  itself 
resumed  the  full  obligation  and  responsibility  of  a  master  in 
that  respect. 

It  is  further  earnestly  insisted  that  a  new  trial  should  be 
granted  because,  owing  to  the  general  nature  of  the  aver- 
ments of  the  amended  complaint,  the  defendant  could  not 
anticipate  the  claim  that  the  foreman  had  given  this  direction 
to  the  plaintiff,  and  that  therefore,  to  its  great  prejudice,  it 
was  taken  by  surprise  at  the  trial.  It  must  be  conceded  that 
in  the  light  of  the  evidence  the  complaint  is  not  free  from 
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criticism  and  is  somewhat  misleading;  it  should  have  more  par- 
ticularly advised  the  defendant  of  the  precise  claim  which 
would  be  made.  I  am  not  satisfied  that  counsel  for  the  plain- 
tiff wilfully  drew  the  complaint  in  such  a  manner  as  to  with- 
hold information  touching  this  claim.  The  plaintiff  is  a  for- 
eigner ,and  it  was  very  difficult  to  understand  him  when  he 
was  upon  the  witness  stand,  and  it  is  entirely  possible  that  the 
precise  nature  of  what  occurred  was  not  known  to  his  counsel 
until  he  testified.  I  do  not  think  that  there  is  a  variance  be- 
tween the  allegations  and  proofs,  for  the  negligence  alleged 
and  relied  upon  by  the  plaintiff  is  the  failure  of  the  defendant 
to  provide  a  safe  place  in  which  the  plaintiff  was  required  to 
work.  It  is  true  that  in  the  course  of  the  trial  it  appeared  from 
one  aspect  of  the  testimony  that  the  defendant  had  relieved 
itself  of  this  obligation,  and  that  the  plaintiff  himself  had  as- 
sumed it,  but  ,as  I  have  held,  from  another  aspect  of  the  tes- 
timony, it  appears  that  by  reason  of  the  directions  of  the  fore- 
man to  the  plaintiff,  he,  the  plaintiff ,' wa.s  temporarily  relieved 
from  such  obligation,  and  that  the  defendant  thus  resumed 
full  responsibility  in  the  premises,  and  that  the  accident  oc- 
curred as  a  result  of  its  failure  to  discharge  its  obligations  thus 
temporarily  resumed,  so  that  after  all  the  charge  in  the  com- 
plaint that  the  defendant  failed  to  provide  a  safe  place  to  work 
is  sustained  by  the  proof.  As  I  have  already  stated,  the  com- 
plaint is  subject  to  criticism  in  being  inaccurate  and  in  not 
being  sufficiently  definite,  but  the  defendant  made  no  claim  at 
the  trial  that  it  would  suffer  any  serious  prejudice  if  the  trial 
was  permitted  to  proceed,  and  even  now  though  arguing  that 
it  was  taken  by  surprise,  and  that  it  could  present  a  much 


—32— 

better  record  upon  another  trial,  no  showing  has  been  made 
of  the  respects  in  which  additional  testimony  could  be  ad- 
duced. Apparently  all  persons  who  bad  any  knowledge  of  what 
occurred  were  present  and  testified,  and  no  showing  is  now 
offered  touching  any  additional  specific  evidence.  I  do  not 
think  that  under  the  circumstances  I  would  be  justified  in 
granting  a  new  trial  upon  this  ground  alone. 

Finally  it  is  contended  that  the  verdict  is  excessive, 
and  I  am  inclined  to  concur  in  this  view.  Such  was  the  very 
strong  impression  I  had  at  the  time  it  was  returned,  and  I  have 
not  been  able  to  escape  the  conviction  that  it  ought  to  be  set 
aside,  if  it  is  not  diminished.  The  rules  under  which  such  ac- 
tion is  taken,  and  the  conditions  justifying  it,  are  well  under- 
stood and  need  not  be  discussed.  I  have  therefore  concluded 
to  direct  that  unless  the  plaintiff  is  willing  to  remit  $2500.00 
of  the  verdict,  and  let  it  stand  for  $5000.00,  a  new  trial  will 
be  granted.  A  written  statement  remitting  the  $2500.00  should 
be  filed  with  the  clerk  within  ten  days  from  the  date  hereof, 
otherwise  an  order  will  be  entered  granting  a  new  trial." 

In  our  opinion,  based  upon  the  authorities  above  cited,  and 
upon  the  learned  opinion  of  the  Honorable  Frank  D.  Dietrich, 
Judge  of  the  court  below,  the  judgment  should  be  affirmed. 
Respectfully  submitted. 
McFARLAND  &  McFARLAND, 
Attorneys  for  Defendant  in  Error. 
P.  O.  Address,  Coeur  d'Alene,  Idaho. 
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UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Northern 
District  of  California. 

CLERK'S  OFFICE. 

No.  244— IN  EQUITY. 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 
vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 
et  al.. 

Defendants. 

Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  Said  Court: 

SIR:  Please  prepare  record  on  appeal  in  the 
above-entitled  case  to  consist  of  the  following 
papers: 

1.  Bill  of  Complaint. 

2.  Answer. 

3.  Memorandum  of  Judge  Rudkin. 

4.  Final  Decree. 

5.  Stipulation    Fixing    Amount    of    Security    on 

Appeal. 

6.  Petition  for  Order  Allowing  Appeal. 

7.  Assignment  of  Errors  on  Appeal. 

8.  Order  Allowing  Appeal. 

9.  Bond  on  Appeal. 

10.  Stipulation  Admitting  Incorporation  of  Plain- 

tiff and  Defendant  and  Permitting  Use  of 
Uncertified  Copies  of  Patents. 

11.  Statement  of  Evidence  on  Appeal. 
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12.  Stipulation  in  re  Statement    of    Evidence   on. 

Appeal. 

13.  Order  Allowing  Withdrawal  of  Original  Ex- 

hibits. 

14.  Citation  on  Appeal. 

15.  Certificate  of  Clerk  to  Record  on  Appeal. 

JOHN  H.  MILLER, 
Attorney  for  Plaintiff.     [1*] 

Service  of  the  within  Praecipe  for  Transcript  on 

Appeal  admitted  this day  of  May,  1917. 

SCRIVNER  &  HETTMAN, 

Attys.  for  Defendants. 

[Endorsed] :  Filed  May  9,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [2] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California;  Second  Divi- 
sion. 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY, 
FRED  HAUSER  and  JESSIE  HAUSER, 

Defendants. 

Bill  of  Complaint  for  Infringement  of  Patents  Nos. 
1,072,669  and  1,159,604. 

Plaintiff  above  named  complains  of  the  defend- 
ants above  named,  and  for  cause  of  action  alleges: 

•Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 
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1.  That  the  full  name  of  the  plaintiff  is  The  Sim- 
plex Window  Company,  and  during  all  the  times 
hereinafter  mentioned  said  plaintiff  was  and  still  is 
a  corporation  created  under  the  laws  of  the  State  of 
California  and  having  its  principal  place  of  business 
in  the  City  and  County  of  San  Francisco,  State  of 
California. 

2.  That  the  full  names  of  the  defendants  are 
Hauser  Reversible  Window  Company,  Fred  Hauser 
and  Jessie  Hauser,  and  that  at  all  the  times  herein- 
after mentioned  said  Hauser  Keversible  Window 
Company  was  and  still  is  a  corporation  created 
under  the  laws  of  the  State  of  California,  and  hav- 
ing its  principal  place  of  business  in  the  City  and 
County  of  San  Francisco,  State  of  California;  and 
during  all  said  times  the  defendants,  Fred  Hauser 
and  Jessie  Hauser,  were  and  are  residents  of  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia. 

3.  That  the  ground  upon  which  the  Court's  juris- 
diction depends  is  that  this  is  a  suit  in  equity  aris- 
ing under  the  patent  laws  of  the  United  States. 

4.  That  heretofore,  to  wit,  on  August  21,  1912, 
one  [3]  Arthur  C.  Soule  was  the  original  and 
first  inventor  of  a  certain  new  and  useful  invention, 
to  wit,  an  improvement  in  windows,  and  on  that  day 
filed  in  the  Patent  Office  of  the  United  States  an 
application  praying  for  the  issuance  of  letters  pat- 
ent therefor;  that  thereafter  and  before  the  issuance 
of  letters  patent  therefor  said  Soule,  by  an  instru- 
ment in  writing,  sold  and  assigned  all  his  right,  title, 
and  interest  in  and  to  said  invention  and  such  let- 
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ters  patent  as  might  be  issued  therefor,  to  plaintiff 
herein,  The  Simplex  Window  Company. 

5.  That  thereafter,  to  wit,  on  September  9, 1913, 
letters  patent  of  the  United  States  for  the  said  in- 
vention, dated  on  said  last-named  date  and  num- 
bered 1,072,669,  were  granted,  issued  and  delivered 
by  the  Government  of  the  United  States  to  plaintiff 
herein.  The  Simplex  Window  Company,  as  the  as- 
signee of  the  said  Soule,  whereby  there  was  granted 
to  the  plaintiff  and  its  successors  and  assigns,  the 
sole  and  exclusive  right  and  privilege  to  make,  use 
and  vend  the  said  invention  throughout  the  United 
States  of  America  and  the  territories  thereof  during 
the  period  of  seventeen  years  from  September  9th, 
1915;  that  a  more  particular  description  of  the  said 
invention  patented  in  and  by  said  letters  patent  will 
fully  appear  from  the  said  letters  patent  themselves 
which  are  ready  in  court  to  be  produced  by  the 
plaintiff. 

6.  That  heretofore,  to  wit,  on  October  31,  1911, 
one  Arthur  C.  Soule  and  one  Lewis  A.  Larsen  were 
the  original,  first  and  joint  inventors  of  a  certain 
new  and  useful  invention,  to  wit,  an  improvement  in 
windows,  and  on  said  last-named  date  filed  in  the 
Patent  Office  of  the  United  States  an  application 
for  letters  patent  for  said  invention ;  that  before  the 
issuance  of  any  patent  therefor,  said  Soule  and 
Larsen,  by  an  instrument  in  writing,  sold  and  as- 
signed to  the  plaintiff  herein,  The  [4]  Simplex 
Window  Company,  all  their  right,  title,  and  interest 
in  and  to  said  invention  and  such  letters  patent  as 
might  be  issued  therefor. 
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7.  That  thereafter,  to  wit,  on  November  9,  1915, 
letters  patent  of  the  United  States  for  said  inven- 
tion, dated  on  said  last-named  date  and  numbered 
1,159,604,  were  granted,  issued  and  delivered  by  the 
•Government  of  the  United  States  to  the  plaintiff 
lierein.  The  Simplex  Window  Company,  whereby 
there  was  granted  to  the  plaintiff,  its  successors  and 
assigns  the  sole  and  exclusive  right  to  make,  use 
and  vend  the  said  invention  throughout  the  United 
States  of  America  and  the  territories  thereof  dur- 
ing the  period  of  seventeen  years  from  November  9, 
1915;  that  a  more  particular  description  of  said  in- 
vention will  fully  appear  from  the  said  letters  pat- 
ent themselves  which  are  ready  in  court  to  be  pro- 
duced by  the  plaintiff. 

8.  That  the  inventions  covered  by  the  said  two 
letters  patent  are  capable  of  conjoint  use  in  one 
and  the  same  machine,  and  have  been  so  used  by  the 
plaintiff. 

9.  That  ever  since  the  issuance  of  said  two  let- 
ters patent,  plaintiff  has  been  and  still  is  the  sole 
owner  and  holder  thereof,  and  of  all  the  rights,  lib- 
erties and  privileges  thereby  granted,  and  has  made, 
used  and  sold  devices  containing  and  embodying  the 
inventions  aforesaid,  and  upon  each  of  the  same  has 
stamped  the  word  ''Patented,"  together  with  the 
dates  and  numbers  of  the  said  two  letters  patents. 

10.  That  since  the  issuance  of  the  said  two  let- 
ters patents,  in  the  Northern  District  of  California, 
and  without  the  license  or  consent  of  the  plaintiff, 
the  defendants  herein  have  jointly  made,  used  and 
sold  devices  containing  and  embodjdng  the  inven- 
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tions  patented  in  and  by  said  two  letters  patents, 
and  that  each  of  the  devices  so  made,  used  and  sold 
[6]'  by  the  defendants  contains  the  inventions  pat- 
ented in  and  by  the  said  two  letters  patents. 

11.  That  by  reason  of  the  infringement  afore- 
said, defendants  have  realized  profits  and  plaintiff 
has  suffered  damages,  but  the  amount  of  such  profits 
and  damages  is  unknown  to  the  plaintiff  and  can  be 
ascertained  only  by  an  accounting. 

12.  That  plaintiff  has  requested  the  defendants 
to  cease  and  desist  from  infringing  upon  the  said 
letters  patents  and  to  account  to  the  plaintiff  for 
the  profits  and  damages  aforesaid,  but  defendants 
have  failed  and  refused  to  comply  with  such  request, 
or  any  part  thereof. 

13.  That  the  defendants  threaten  to  continue  the 
said  infringement,  and  unless  restrained  therefrom 
by  this  Court  will  continue  the  same,  whereby  plain- 
tiff will  suffer  great  and  irreparable  injury  and 
damage,  for  which  it  has  no  plain,  speedy,  or  ade- 
quate remedy  at  law. 

WHEREFORE,  plaintiff  prays  judgment  and  de- 
cree against  the  defendants  as  follows : 

First.  That  upon  final  hearing  the  defendants 
herein,  and  each  of  them,  their  and  each  of  their 
officers,  agents,  servants,  attorneys,,  workmen  and 
employees,  and  each  of  them,  be  permanently  and 
firmly  enjoined  and  restrained  from  making,  using 
or  selling  any  device,  machine  or  apparatus  which  in- 
fringes upon  the  said  letters  patents,  Nos.  1,072,669 
and  1,159,604,  or  either  of  them,  and  that  a  writ  of 
injunction  be  issued  out  of  and  under  the  seal  of  this 
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court  enjoining  the  said  defendants  and  each  of 
them,  their  officers,  agents,  servants,  attorneys, 
workmen  and  employees,  and  each  of  them,  as  afore- 
said. 

Second.  That  upon  the  filing  of  this  bill  of  com- 
plaint, a  preliminary  injunction  be  granted  enjoin- 
ing and  restraining  the  defendants,  and  each  of 
them,  their  and  each  of  their  officers,  [6]  agents, 
servants,  attorneys,  workmen,  and  employees,  and 
each  of  them,  pendente  lite,  from  making,  using  or 
selling  any  device,  machine  or  aj^paratus  which  in- 
fringes upon  the  said  letters  patent,  or  either  of 
them. 

Third,  That  plaintiff  have  and  recover  from  the 
defendants  the  profits  realized  by  the  defendants 
and  each  of  them,  and  the  damages  sustained  by  the 
plaintiff,  from  and  by  reason  aforesaid,  together 
with  costs  of  suit,  and  such  other  and  further  relief 
as  to  the  Court  may  seem  proper  and  in  accordance 
w^ith  equity  and  good  conscience.  • 

THE  SIMPLEX  WINDOW  COMPANY, 

By  L.  C.  LARSEN, 
President. 
JOHN  H.  MILLER, 

Solicitor  and  Counsel  for  Plaintiff, 
723^6  Crocker  Building, 

San  Francisco,  California. 

United  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco, — ss. 

A.  C.  Soule,  being  duly  sworn,  deposes  and  says 
that  he  is  manager  of  the  Simplex  Window  Com- 
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pany,  plaintiff  in  the  within-entitled  action;  that  he 
has  read  the  foregoing  bill  of  complaint  and  knows 
the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as  to 
those  matters,  that  he  believes  it  to  be  true. 

A.  C.  SOULE. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  January,  1916. 

[Seal]  GENEVIEVE  S.  DONELIN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.     [7] 

[Endorsed]:  Filed  Jan.  31,  1916.    W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [8] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Second  Divi- 
sion. 

(No.  244„) 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY, 
FRED  HAUSER  and  JESSIE  HAUSER, 

Defendants. 

Answer. 
The  joint  and  several  answer  of  Hauser  Reversi- 
ble Window  Company,  Fred  Hauser  and  Jessie 
Hauser,  defendants  above  named,  to  the  bill  of  com- 
plaint of  The  Simplex  Window  Company,  complain- 
ant. 
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These  defendants,  and  each  of  them,  now  and  at 
all  times  hereafter  saving  and  reserving  unto  them- 
selves all  benefit  and  advantage  of  exception  which 
<3an  or  may  be  had  or  taken  and  the  many  errors, 
uncertainties  or  any  imperfections  in  said  complain- 
ant's bill  of  complaint  contained,  come  and  answer 
thereto,  or  unto  so  much  and  such  parts  thereof  as 
these  defendants  and  each  of  them,  are  advised  is  or 
are  material  or  necessary  for  them  to  make  answer 
unto,  and  say: 

I. 

That  admit  that  the  full  name  of  the  plaintiff  is 
The  Simplex  Window  Company,  and  during  all  the 
times  hereinafter  mentioned  said  plaintiff  was  and 
still  is  a  corporation  created  under  the  laws  of  the 
State  of  California,  and  having  its  principal  place 
of  business  in  the  City  and  County  of  San  Francisco, 
State  of  California. 

They  admit  that  the  full  names  of  the  defendants 
are  Hauser  Reversible  Window  Company,  Fred 
Hauser  and  Jessie  Hauser,  and  that  all  the  times 
hereinafter  mentioned  said  Hauser  Reversible  Win- 
dow Company  was  and  still  is  a  corporation  [9} 
created  under  the  laws  of  the  State  of  California, 
and  having  its  principal  place  of  business  in  the  City 
and  County  of  San  Francisco,  State  of  Cahfornia; 
and  that  during  all  said  times  the  defendants,  Fred 
Hauser  and  Jessie  Hauser,  were  and  now  are  resi- 
dents of  the  City  and  County  of  San  Francisco, 
State  of  California. 
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111. 

These   defendants,   further  answering   unto   the 
said  bill  of  complaint,  say  that  as  to  whether  or  not 
on  the  21st  day  of  August,  1912,  or  at  any  other 
time  whatsoever,  one  Arthur  C.  Soule  was  the  orig- 
inal or  first  inventor  of  a  certain  or  any  new  or 
useful  invention,  to  wit,  an  improvement  in  win- 
dows, or  any  other  invention  whatsoever,  or  as  to 
whether  said  alleged  invention  was  either  new  or 
useful,  these  defendants  are  not  informed  save  by 
the  bill  of  complaint  herein,  and  they  therefore  deny 
the  same,  all  and  singular,  and  leave  complainant 
to  make  such  proof  thereof  as  it  may  be  advised  is 
material.     They  are  not  informed  except  by  the  bill 
of  complaint  herein  as  to  whether  or  not  before  the 
issuance  of  letters  patent  therefor,  or  at  any  other 
time  whatsoever,  said  Soule  by  an  instrument  in 
writing,  sold  or  assigned  to  the  plaintiff  herein,  The- 
Simplex  Window  Company,  all  or  any  of  his  right 
or  title  or  interest  in  or  to  said  alleged  invention  in 
windows,  or  such  letters  patent  therefor  as  might 
be  issued,  and  they  therefore  deny  the  same,  all  and 
singular,  and  leave  complainant  to  make  such  proof 
thereof  as  it  may  be  advised  is  material. 

IV. 
They  admit  that  heretofore  and  on  August  21,, 
1912,  one  Arthur  C.  Soule  filed  in  the  patent  office  of 
the  United  States  an  application  praying  for  the  is- 
suance of  letters  patent  for  an  alleged  improvement 
in  windows  and  that  thereafter  and  on  September 
9,  1913,  letters  patent  of  the  United  States  for  said 
alleged  invention  dated  the  said  last-named  date  and 
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numbered  1,072,669,  were  granted,  issued  and  de- 
livered by  the  Government  of  the  [10]  United 
States  to  plaintiff  herein,  The  Simplex  Window 
Company,  as  the  assignee  of  the  said  Soule. 

V. 
These  defendants,  further  answering,  say  as  to 
whether  or  not  on  the  31st  day  of  October,  1911,  or 
at  any  other  date  whatsoever,  one  Arthur  C.  Soule 
and  one  Lewis  A.  Larsen,  were  the  original  or  first 
or  joint  inventors  of  a  certain  or  any  new  or  useful 
invention,  to  wit,  an  improvement  in  windows,  or 
any  other  invention  whatsoever,  or  as  to  whether 
said  alleged  invention  was  new  or  useful,  these  de- 
fendants are  not  informed  save  by  the  bill  of  com- 
plaint herein,  and  they  therefore  deny  the  same,  all 
and  singular,  and  leave  complainant  to  make  such 
proof  thereof  as   it  may   be   advised   is   material. 
They  are  not  informed  except  by  the  bill  of  com- 
plaint herein  as  to  w^hether^or  not  before  the  issu- 
ance of  any  patent  therefor,  or  at  any  other  time 
whatsoever,  said  Soule  and  Larsen,  by  an  instru- 
ment in  writing  or  otherwise,  sold  or  assigned  to  the 
plaintiff  herein,   The   Simplex  Window  Company, 
all  or  any  of  their  right  or  title  or  interest  in  and 
to  said  invention,  or  such  letters  patent  as  might 
be  issued  therefor,   and  they  therefore   deny  the 
same,  all  and  singular,  and  leave  complainant  to 
make  such  proof  thereof  as  it  may  be  advised  is  ma- 
terial. 

VI. 
They  admit  that  heretofore  and  on  the  31st  day  of 
October,  1911,  one  Arthur  C.  Soule  and  one  Lewis 
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A.  Larsen,  filed  in  the  Patent  Office  of  the  United 
States  an  application  for  letters  patent  for  an  al- 
leged improvement  in  windows  and  that  thereafter 
and  on  the  9th  day  of  November,  1915,  letters  patent 
of  the  United  States  for  said  alleged  invention, 
dated  on  said  last-named  date  and  numbered 
1,159,604,  were  granted,  issued  and  delivered  by  the 
Government  of  the  United  States  to  the  plaintiff 
herein,  The  Simplex  Window  Company.     [11] 

VII. 

That  these  defendants,  further  answering  unta 
the  said  bill  of  complaint,  say  that  as  to  whether  or 
not  ever  since  the  issuance  of  said  two  letters  pat- 
ent, plaintiff  has  been  and  still  is  the  owner  and 
holder  thereof  and  of  all  the  rights,  liberties  and 
privileges  thereby  granted,  these  defendants  are 
not  informed  save  by  the  bill  of  complaint  herein, 
and  that  they  therefore  deny  the  same,  all  and  singu- 
lar, and  leave  complainant  to  make  such  proof 
thereof  as  it  may  be  advised  is  material. 

VIII. 

These  defendants  deny  that  since  the  issuance  of 
said  two  letters  patent,  in  the  Northern  District  of 
California,  and  without  the  license  or  consent  of 
the  plaintiff,  or  at  any  other  time  or  place,  or  under 
any  other  circumstances  whatsoever,  these  defend- 
ants herein  have  jointly  or  severally  made  or  used 
or  sold  devices  containing  or  embodying  the  inven- 
tions patented  in  or  by  said  two  letters  patent,  or 
either  of  them,  or  that  each  of  the  devices  or  any  de- 
vice so  made  or  used  or  sold,  or  in  any  manner  made 
or  sold  by  the  defendants  or  either  of  them,  contains 
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the  inventions  or  invention  patented  in  or  by  the 
said  two  letters  patent,  or  either  of  them,  and  in  this 
behalf  these  defendants  allege  that  heretofore,  to 
wit,  on  January  6,  1914,  one  Frederick  Hauser,  was 
the  original  and  first  inventor  of  a  certain  new  and 
and  useful  invention,  to  wit,  an  improvement  in 
windows  and  on  that  date  filed  in  the  Patent  Office 
of  the  United  States  an  application  praying  for  the 
issuance  of  letters  patent  thereof;  that  thereafter, 
to  wit,  on  October  20,  1914,  letters  patent  of  the 
United  States  for  the  said  invention,  dated  on  said 
last-named    date    and    numbered    1,114,260,    were 
granted,  issued  and  delivered  by  the  Government  of 
the  United  States  to  said  Frederick  Hauser,  one  of 
the  defendants  above  named,  whereby  there  was 
granted  to  said  defendant,  Frederick  Hauser,  and  his 
successors  and  assigns,  the  sole  und  exclusive  right 
and  privilege   to  make,   use   and   vend  the     [12] 
said   invention   throughout   the   United   States   of 
America    and    the    territories,   thereof  during  the 
period  of  seventeen   (17)   years  from  October  20, 
1914,  and  that  a  more  particular  description  of  the 
said  invention  patented  in  and  by  said  letters  patent 
will  fully  appear  from  the  said  letters  patent  them- 
selves, which  are  ready  in  court  to  be  produced  by 
said  defendants. 

And  in  this  behalf  defendants  further  allege  that 
during  the  last  year  they  have  been  solely  engaged 
in  making,  using  and  selling  windows  containing  and 
embodying  the  inventions  patented  in  and  by  said 
letters  patent  thus  issued  to  said  defendant,  Fred- 
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erick  Hauser,  neither  of  which  constitutes  an  in- 
fringement upon  the  said  letters  patent  in  said  plain- 
tiff's bill  of  complaint  referred  to. 

IX. 

These  defendants  deny  that  by  reason  of  the  said 
alleged  or  any  infringement  defendants,  or  either  of 
them,  have  realized  profits  or  that  plaintiff  has  suf- 
fered damages  in  any  sum  whatsoever. 

X. 

These  defendants  deny  that  they,  or  either  of 
them,  threatened  to  continue  the  said  or  any  in- 
fringement, and  deny  that  unless  restrained  there- 
from by  this  Court  they  will  continue  the  same  or 
any  infringement,  and  deny  that  plaintiff  will 
thereby  or  by  virtue  of  any  act  of  these  defendants, 
or  any  of  them,  suffer  great  or  irreparable  or  any 
injury  or  damage,  for  which  it  has  no  plain  or  speedy 
or  adequate  remedy  at  law,  or  otherwise  or  at  all. 

XL 

These  defendants,  further  answering  unto  the  said 
bill  of  complaint,  say  that  neither  of  the  inventions 
claimed  in  said  letters  patent  was  or  is  an  invention, 
but  were  merely  the  product  of  mechanical  skill 
[13]         . 

WHEREFORE,  these  defendants  have  fully  an- 
swered unto  the  said  bill  of  complaint  in  so  far  as 
they  are  advised  the  same  is  material  and  necessary 
to  be  answered  unto,  deny  that  the  said  complainant 
is  entitled  to  the  relief,  or  any  part  thereof,  in  the 
said  bill  of  complaint  demanded,  or  any  relief  what- 
soever, prays  the  same  advantage  of  its  aforesaid 
answer  as  if  it  had  pleaded  and  demurred  to  said 
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bill  of  complaint  and  prays  to  be  hence  dismissed 
with  its  reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

HAUSER    REVERSIBLE    WINDOW 
COMPANY. 

By  FREDERICK  HAUSER. 
FRED  HAUSER, 
JESSIE  HAUSER. 

By  their  Attorney 
FRANK  R.  SWEASEY. 
FRANK  R.  SWEASEY, 
EMIL  LIESS. 

Solicitors  and  Counsel  for  Defendants. 
610  Humboldt  Bank  Building. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Frederick  Hauser,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  defendants  named 
in  the  above-entitled  action;  that  he  has  read  the 
foregoing  answer  and  knows  tbe .  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

FREDERICK  HAUSER. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  February,  1916. 

[Seal]  J.  D.  BROWN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [14] 
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Copy  of  the  within  answer  received  this  21st  day 
of  February,  1916. 

JOHN  H.  MILLER. 
Per  JOHN  R.  OBER, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Feb.  23,  1916.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [15] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Califor- 
nia, Second  Division. 

No.  244— IN  EQUITY. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COM- 
PANY, FRED  HAUSER  and  JESSIE 
HAUSER, 

Defendants. 

Memorandum  Opinion. 
JOHN  H.  MILLER,  Esq.,  for  the  Plaintiff. 
SCRIVNER  &  HETTMAN,  Esqs.,  for  the  De- 
fendants. 

RUDKIN,  District  Judge. 

A  careful  examination  of  the  testimony,  exhibits 
and  briefs  in  this  case  has  failed  to  convince  me  that 
the  charge  of  infringement  has  been  made  out. 

The  bill  of  complaint  must,  therefore,  be  dis- 
missed.    Let  a  decree  be  entered  accordingly. 
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[Endorsed]:  Filed  March  21,  1917.     Walter  B. 
Maling,  Clerk.     [16] 


At  a  stated  term,  to  wit,  the  March  term,  A.  D.  1917, 
of  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Second  Di\ision,  held  at  the  courtroom 
in  the  city  and  county  of  San  Francisco,  on 
Thursday,  the  22d  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundi'ed  and  seven- 
teen. Present:  The  Honorable  FRANK  H. 
EUDKIN,  District  Judge  for  the  Eastern  Dis- 
trict of  Washington,  designated  to  hold  and 
holding  this  Court. 

No.  244. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  '  WINDOW  COM- 
PANY, FRED  HAUSER  and  JESSIE 
HAUSER, 

Defendants. 

Decree. 

This  cause  coming  on  to  be  heard  upon  the  issues 
raised  by  defendants'  answer  and  the  plaintiff's  bill 
of  complaint  herein,  and  certain  evidence  (both  oral 
and  documentary)  having  been  introduced,  and  said 
cause  having  been  submitted  to  the  Court  for  con- 
sideration and  decision,  and  said  Court  having  con- 
sidered the  same : 
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IT  IS  HEREBY  OEDERED,  ADJUDGED 
AND  DECREED:  That  plaintiff  take  nothing  by 
the  said  action,  and  that  the  said  complaint  be,  and 
the  same  is  hereby,  dismissed ; 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED:  That  the  said  defendants  do 
have  and  recover  of  and  from  the  said  plaintiff  their 
costs  and  disbursements  in  this  said  suit  taxed  at 
$88.20,  and  that  defendants'  have  execution  therefor. 

FRANK  H.  RUDKIN, 

Judge. 

[Endorsed] :  Filed  and  entered  March  22d,  1917.. 
Walter  B.  Maling,  Clerk.     [17] 


In  the  United  States  District  Court  for  the  Southern 
Division  of  the  Northern  District  of  Calif ornia^ 
Second  Division. 

No.  244. 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER      REVERSIBLE      WINDOW      COM- 
PANY et  al., 

Defendants. 

Statement  of  Evidence  on  Appeal. 
BE  IT  REMEMBERED  that  the  above-entitled 
case  came  on  for  trial  upon  the  issues  framed  by  the 
pleadings,  on  January  29,  1917,  in  the  above-entitled 
court,  the  Honorable  Frank  H.  Rudkin  presiding, 
and  thereupon  the  following  proceedings  were  had.. 
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Plaintiff  offered  in  evidence  United  States  letters 
patent  No.  1,159,604,  applied  for  on  October  31, 1911, 
and  issued  on  November  9,  1915,  to  Simplex  Win- 
dow Company,  plaintiff,  as  the  assignee  of  Arthur  C. 
Soule  and  Louis  A.  Larsen,  joint  inventors,  and  the 
same  was  marked  "Plaintiff's  Exhibit  No.  1,  Soule 
&  Larsen  Patent." 

Plaintiff  also  offered  in  evidence  United  States  let- 
ters patent  No.  1,072,669,  issued  September  9,  1913, 
to  Simplex  Window  Company,  as  the  assignee  of 
Arthur  C.  Soule,  the  same  was  marked  "Plaintiff's 
Exhibit  No.  2,  Soule  Patent." 

Plaintiff's  counsel  stated  that  only  claim  1  of  the 
first  named  patent  would  be  relied  upon  as  being  in- 
fringed, and  only  claims  1,  4  and  7  of  the  second  pat- 
ent would  be  relied  upon  as  being  infringed.     [18] 

Plaintiff  then  offered  in  evidence  a  model  for  the 
purpose  of  illustrating  the  first  claim  of  the  first 
patent,  and  the  same  was  marked  "Plaintiff's  Ex- 
hibit No.  3,  Soule  &  Larsen  Model";  also  a  model  of 
the  second  patent  which  was  marked  "Plaintiff's 
Exhibit  No.  4,  Model  of  Soule  Patent";  also  a 
model  representing  defendant 's  structure,  which  was 
claimed  to  be  an  infringement,  marked  "Plaintiff's 
Exhibit  No.  5,  Defendants'  Structure";  also  another 
model  showing  on  one  side  the  specific  structure  of 
plaintiff's  patent  and  on  the  other  side  the  specific 
structure  of  defendants'  device,  marked  "Plaintiff's 
Exhibit  No.  6,  Combined  Model." 
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Testimony  of  Baldwin  Vale,  for  Plaintiff. 
BALDWIN  VALE  was  then  called  as  a  witness^ 
and  after  being  duly  sworn,  testified  as  follows :  I  am 
forty  years  of  age  and  by  occupation  a  patent  solici- 
tor, having  been  engaged  in  that  business  for  twenty- 
two  years.  (Here  defendants'  counsel  admitted 
that  Mr.  Vale  was  a  competent  expert.)  That  he 
had  been  a  manufacturer  and  a  factory  superintend- 
ent; had  examined  and  understands  the  mechanical 
construction  of  the  device  shown  in  "Plaintiff's  Ex- 
hibit No.  1,  Soule  &  Larsen  Patent";  that  "Plain- 
tiff's Exhibit  No.  3,  Soule  &  Larsen  d  Larsen 
Model,"  correctly  represented  the  patent;  that  the 
structure  of  this  invention  includes  a  window-frame 
having  grooved  side  boards  on  both  sides  of  the 
frame,  in  which  the  slidable  members  pivoted  in  the 
sash  slide  up  and  down  vertically;  then  to  control 
the  movement  of  the  sash  there  is  the  adjuster-arm. 
pivoted  in  that  groove  or  in  line  with  the  groove  at 
the  bottom,  the  other  end  of  the  adjustable  arm  be- 
ing pivoted  to  the  side  of  the  sash  at  approximately 
the  middle — on  both  sides  of  the  sash;  that  controls 
the  operation  of  the  sash  in  swinging  in  and  out  from 
the  frame;  that  part  (pointing)  comes  out  to  a  full 
reverse,  from  vertically  closing  the  opening  to  a  re- 
verse [19]  position,  showing  the  outside  of  the 
sash  turned  inward  toward  the  room ;  a  complete  re- 
versal of  the  usual  order ;  it  was  found  in  the  opera- 
tion of  this  structure  that  in  either  stormy  or  windy 
weather  the  sash   could   not  be  depended   upon  to 
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maintain  the  position  that  it  was  fixed  in  by  the 
operator,  and  to  overcome  that  a  latch  was  provided 
which  w^as  pivoted  to  the  sash  and  provided  with 
notches  that  engaged  a  stud  fixed  in  the  adjuster- 
arm,  so  that  the  sash  might  be  locked  in  any  posi- 
tion that  it  was  placed,  against  movement  by  the 
elements;  that  latch  could  or  could  not  be  used  ac- 
cording to  the  will  of  the  operator;  when  it  was  not 
to  be  used,  it  was  swung  back  parallel  with  the  edge 
of  the  sash;  on  the  opposite  side  is  shown  a  modifica- 
tion in  which  the  latching-arm  is  pivoted  to  the  sash 
and  engages  the  adjuster-arm  with  a  frictional  slid- 
ing shoe,  with  the  same  function  of  locking  the  sash 
in  any  fixed  position  against  the  action  of  the  ele- 
ments ;  but  instead  of  being  a  definite  and  fixed  lock, 
it  is  a  sliding  lock  to  permit  the  operation  of  the 
sash  without  manipulating  the  lock;  it  really  is  a 
retarding  friction  to  hold,  the  sash  in  any  position 
in  which  it  is  placed ;  what  holds  it  in  position  when 
the  device  is  used  is  the  carrier-arm  that  is  attached 
to  the  side  of  the  sash  and  engages  the  adjuster-arm; 
in  the  patent  it  is  called  "carrier-arms  adapted  to 
support  the  central  portion  of  the  sash ' ' ;  the  shorter 
arm  is  called  an  arm  connected  to  the  sash,  the  said 
arm  adapted  to  engage  the  carrier-arms  and  lock  the 
sash  in  open  position ;  in  the  practice  of  the  art  these 
arms  are  generally  referred  to  as  "an  adjuster- 
arm";  the  long  arm  connected  with  the  frame  and 
with  the  sash  is  the  adjuster-arm,  and  the  other  one 
is,  for  instance,  called  the  carrier-arm. 
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Regarding  the  second  patent  and  model  intended 
to  represent  it,  marked  "Plaintiff's  Exhibit  No.  4," 
this  model  illustrates  "Plaintiff's  Exhibit  Patent 
No.  2";  the  elements  [20]  involved  in  the  com- 
bination being  as  before,  a  frame  having  vertical 
grooves  in  each  side,  a  window  sash  having  pivots 
fixed  therein  near  the  upper  edge  and  slidable  in  the 
grooves ;  adjuster-arms  marked  No.  7  in  the  patent, 
slidably  pivoted  in  the  frame  at  the  bottom,  and 
having  their  other  ends  pivoted  to  the  sides  of  the 
sash  at ' approximately  the  middle;  those  adjuster- 
arms  are  pivoted  carrier-arms  marked  No.  4  in  the 
patent  pivoted  to  the  adjuster-arms,  and  also  to  the 
frame  to  support  the  weight  of  the  sash  and  the  ad- 
juster-arms ;  the  longer  arms  are  the  adjuster-arms, 
the  smaller  arm  attached  to  the  adjuster-arm  and 
the  frame  is  the  carrier-arm ;  it  moves  up  and  down 
here  and  swings  on  a  fixed  pivot  in  the  frame  and  a 
fixed  pivot  in  the  adjuster-arm;  these  adjuster-arms, 
as  their  names  will  indicate,  adjust  the  position  of 
the  sash  in  the  frame ;  the  carrier-arm  which  is  piv- 
oted to  the  adjuster-arm,  aids  in  supporting  the 
weight  of  the  sash  and  the  adjuster-arm  and  distrib- 
uting their  strain  on  both  sides  of  the  fulcrum  where 
the  carrier-arm  is  joined  to  the  adjuster-arm,  so  that 
the  tendency  of  the  sash  to  fall  out  of  the  frame  is 
counteracted  by  the  carrier-arm,  which  throws  the 
strain  on  the  carrier-arm  from  end  to  end,  or  the 
tensile  strain,  taking  the  great  strain  off  the 
adjuster-arm,  which  is  very  important  in  very  heavy 
sashes,  and  also  contributes  to  the  free  and  equipoise 
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movement  of  the  same,  as  the  action  and  reaction 
are  equal,  it  being  necessary,  where  a  second  arm 
is  added,  that  is,  where  an  arm  is  connected  with  the 
adjuster-arm,  to  introduce  a  sliding  element  at  some 
point;  in  the  present  model  it  is  introduced  at  the 
lower  end  of  the  adjuster-arm;  the  pivots  on  the 
lower  end  of  the  adjuster-arm  slide  through  the  first 
mentioned  grooves  of  the  frame,  a  metal  plate  being 
interposed  to  take  the  friction;  you  can  readily  see 
by  studying  the  model  that  it  would  be  impossible 
to  work  the  window  unless  a  sliding  [21]  element 
was  introduced  at  some  point  in  the  combination  of 
the  model ;  otherwise  it  might  be  dead  tight,  one  part 
locking  the  other  part ;  in  the  present  model.  Plain- 
tiff's Exhibit  No.  4,  the  sliding  element  is  specifi- 
cally located  on  the  pivot  at  the  lower  end  of  the 
adjuster-arm,  where  the  adjuster-arm  engages  the 
frame;  in  the  model  of  defendants'  structure, 
"Plaintiff's  Exhibit  No.  5,"  we  have  in  combination 
a  window  frame  having  side  grooves,  vertical;  we 
have  a  pivot  member  in  the  upper  edge  of  the  sash 
engaging  the  groove  and  pivoted  to  the  sash  to  per- 
mit the  vertical  movement  at  the  top  of  the  sash, 
and  we  have  adjuster-arms,  as  in  the  prior  case^ 
pivoted  to  the  frame  at  the  bottom  and  at  their  top 
pivoted  to  the  side  of  the  sash  stiles  at  approximately 
the  center  of  the  sash;  we  have  in  this  case  adjuster- 
arms  and  carrier-arms  pivoted  to  the  adjuster-arms, 
as  before,  having  their  upper  ends  slidably  pivoted 
in  the  sash  to  lock  the  sash  in  any  fixed  position ;  in 
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this  case,  tlie  sliding  element  being  transferred  to 
the  sash  from  the  prior  location  in  the  frame;  the 
location  is  approximately  the  same,  only  it  would 
be  a  little  lower  down  as  it  passes  the  frame ,  but  all 
the  elements  are  there,  the  adjuster-arm,  the  carrier- 
arm  and  the  sliding  movement,  with  the  same  func- 
tion, both  sashes  being  reversible  within  the  frame; 
the  ultimate  function  of  this  short  arm  is  to  lock  the 
sash  in  any  desired  position ;  it  is  effected  by  intro- 
ducing a  friction  at  the  sliding  pivot  of  the  carrier- 
arm  where  it  connects  with  the  sash ;  this  model  con- 
sists of  a  side  plate  having  a  slot  through  which  a 
pivot  extends,  and  having  a  resilient  spring  member 
interposed  between  the  under  side  of  that  plate  and 
the  groove  of  the  sash  stile,  so  that  the  friction  is 
exerted  against  the  side  plate  to  retard  the  sliding 
movement  of  the  pivotal  connection  with  the  carrier- 
arm;  it  accomplishes  [22]  the  object  of  reversing 
the  sash  within  the  frame,  that  is,  presents  the  out- 
side of  the  sash  to  the  inside  of  the  room  to  facilitate 
the  washing  of  the  glass ;  it  is  also  arranged  so  that 
when  completely  reversed  or  in  the  normal  posi- 
tion the  sash  closes  the  opening  of  the  window ;  these 
adjuster-arms  control  the  movement  of  the  sash  and 
these  carrier-arms  assist  in  supporting  the  weight 
of  the  sash,  and  interpose  a  retarding  movement  to 
lock  the  sash  in  any  desired  position;  I  would  say- 
that  they  were  identical  in  function  and  in  operation 
with  the  plaintiff's  model;  the  only  difference  at  all 
is  the  transferring  of  the  sliding  element  from  the 
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frame  to  the  sash,  which  in  nowise  affects  its  opera- 
tion. 

Plaintiff's  Exhibit  No.  6  is  identical  in  all  essen- 
tials with  the  two  models  which  preceded  it,  Nos.  4 
and  5,  the  frames,  sashes,  the  guides  in  the  frame, 
and  the  pivots  in  the  sashes  engaging  the  guides,  the 
adjuster-arms  and  the  carrier-arms,  and  the  sliding 
movement,  are  all  present;  the  hardware  or  mount- 
ings in  this  model  are  identical  with  the  hardware 
and  mountings  in  the  preceding  models,  except  that 
on  one  side  is  shown  what  is  called  a  Simplex  struct- 
ure, and  on  the  other  side  what  would  be  called  a 
Hauser  structure,  for  the  purpose  of  illustrating  that 
the  sash  will  reverse  within  the  opening,  that  it  will 
close  the  opening,  that  it  will  slide  and  be  guided  by 
the  adjuster-arms,  that  it  will  be  locked  in  any  posi- 
tion by  the  carrier-arms,  and  by  the  f  rictional  sliding 
element ;  there  being  one  of  each  construction  on  each 
side  of  the  sash  to  show  that  the  function  and  the 
operation  is  exactly  identical ;  regarding  the  sugges- 
tion of  the  court  as  to  a  change  and  what  that  was 
due  to,  that  was  due  to  a  slight  discrepancy,  dis- 
crepancy in  the  height  of  the  sash  at  one  side 
from  the  other;  that  was  due  to  the  shifting  of 
the  sliding  element  in  this  case  to  the  sash  from 
the  sliding  element  in  the  frame  on  this  side;  but 
you  can  take  what  is  on  one  side  [23]  and  put  it 
on  the  other  side  and  get  the  same  effect;  you  can 
take  the  hardware,  that  includes  the  adjuster-arm 
and  carrier-arm,  and  turn  them  end  to  end,  which 
has  been  done,  and  make  the  Hauser  a  Simplex,  or 
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the  Simplex  a  Hauser ;  it  is  simply  an  exact  reversal 
of  the  Hauser,  all  the  elements  being  present,  oper- 
ating in  exactly  the  same  manner  and  performing 
the  same  function. 

On  cross-examination,  witness  Vale  testified  that 
the  word  '4ock"  has  a  variety  of  meanings,  usually 
to  hold  two  parts  in  position;  that  a  door  is  locked 
when  there  is  something  interposed  between  the  door 
and  the  door- jamb  to  hold  the  door  in  position;  in  a 
sense  there  is  considerable  difference  between  lock- 
ing the  door  and  retarding  its  opening  and  shutting ; 
if,  however,  you  merely  hold  the  door  in  a  fixed  posi- 
tion, retarding  might  enter  there;  when  you  lock  it 
it  is  in  a  fixed  position  in  a  sense ;  it  might  be  locked 
mechanically,  or  it  might  be  locked  by  friction ;  when 
it  is  locked  it  is  locked ;  that  is,  a  very  common  word 
in  the  English  language ;  as  to  the  difference  between 
locking  the  door  or  anything  and  retarding  its  move- 
ment back  and  forth  or  up  and  down,  or  any  other 
way,  the  locking  of  a  door  and  the  retarding  of  a  door 
will  call  for  the  interposition  of  a  third  element  some 
place  in  the  action  of  locking,  and  it  would  depend 
on  the  position  of  that  third  element  at  what  position 
the  door  would  be  locked  relative  to  its  jamb.  If  I 
were  going  to  take  out  a  patent  for  some  device  that 
would  retard  the  motion  of  movement  of  a  door,  for 
instance,  it  might  be  called  locking  it ;  I  can  see  an 
instance  where  it  would  be ;  for  instance,  the  stopping 
of  a  train  with  an  air  brake,  you  set  the  shoes  on  the 
side  of  a  rotating  axis  until  they  actually  lock  the 
wheel ;  then  it  is  locked ;  it  is  being  retarded  of  the 
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tendency  to  go  forward ;  when  it  gets  to  the  point  of 
being  locked,  it  is  not  [24]  then  in  the  process  of 
being  retarded  in  its  motion,  because  the  locomotive 
might  still  be  pulling  and  then  it  would  be  retarded 
in  its  movement  by  the  locking ;  in  that  case  I  mean 
the  wheels  are  locked  by  the  brake-shoes ;  they  may 
pull  along,  yes,  they  could  slide ;  that  is  not  the  nor- 
mal condition;  I  was  simply  showing  you  that  lock 
and  a  retarding  movement  might  be  synonymous; 
they  would  be  synonymous  in  the  instance  of  which 
I  told  you;  in  that  case  the  wheels  are  locked  and 
slide,  in  the  other  case  they  are  not  locked  and  they 
revolve  in  the  ordinary  way ;  the  action  is  not  neces- 
sarily the  same,  but  the  whole  vehicle  is  held  or  re- 
tarded in  its  action;  the  locking  is  a  question  of  dis- 
position of  the  parts  to  move  and  it  depends  upon 
power ;  it  is  a  matter  of  degree ;  these  windows  are 
locked  if  there  is  a  slight  .wind ;  they  may  not  be 
locked  if  there  is  a  strong  wind  (manipulating  the 
model) ;  it  is  locked  now;  it  is  just  as  much  so  as  the 
wheel  of  a  locomotive  if  it  is  deadlocked;  it  might 
be  slidably  moved,  but  it  is  locked  (manipulating  the 
model  of  defendant's  device)  ;  as  I  told  you,  locking 
is  a  matter  of  degree ;  I  cannot  lock  it,  but  I  can  lock 
its  movement  against  the  elements  which  it  is  calcu- 
lated to  overcome ;  I  cannot  lock  it,  not  that  I  know 
of.  Claim  1  of  the  Soule  &  Larsen  patent  has  in 
combination  with  a  window  frame  having  grooves 
therein,  the  sash  adapted  to  operate  in  said  frame; 
carrier-arms  adapted  to  support  the  central  portion 
of  the  sash,  an  arm  connected  to  the  sash  adapted  to 
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engage  the  carrier-arms  and  lock  the  sash  in  an  open 
position ;  there  is  no  arm  here  except  the  carrier-arm ; 
the  adjuster-arm  is  attached  to  the  sash ;  that  is  illus- 
trated in  the  first  model  Plaintiff's  Exhibit  No.  3; 
it  has  an  arm  connected  to  the  sash ;  that  is  the  long 
arm ;  said  arm  is  adapted  to  engage  the  carrier-arms 
and  lock  the  sash  in  an  open  position ;  it  is  in  com- 
bination with  a  window  frame  having  grooves 
therein,  a  sash  adapted  to  operate  [25]  in  said 
frame,  carrier-arms  adapted  to  support  the  central 
portion  of  the  sash ;  this  is  the  carrier-arm  which  sup- 
ports the  central  portion  of  the  sash ;  it  has  an  arm 
connected  to  the  sash,  the  said  arm  is  adapted  to 
engage  the  carrier-arms  and  lock  the  sash;  it  is 
locked  but  hardly  as  much  as  a  burglar  proof  safe ; 
it  depends  on  the  degree  of  locking ;  if  it  is  locked  it 
is  locked;  defendant's  device,  Plaintiff's  Exhibit  5 
is  in  combination  with  a  window  frame  having 
grooves  therein,  a  sash  adapted  to  operate  in  said 
frame,  carrier  arms  adapted  to  support  the  central 
portion  of  the  sash,  an  arm  connected  to  the  sash,  the 
said  arm  adapted  to  engage  the  carrier-arms  and  lock 
the  sash  in  open  position ;  I  now  lock  it ;  if  you  took 
that  off  the  window  would  seek  its  level;  that  is  a 
fact ;  my  theory  is  that  this  little  device  here  is  a  lock- 
ing device  for  the  purpose  of  locking  this  window 
sash  at  any  position  that  you  choose  to  lock  it ;  still 
you  can  open  it  and  shut  it  when  it  is  locked  if  jou. 
exert  sufficient  power  to  overcome  it;  in  ordinary 
practice  you  just  pull  it  open  and  shut  it  if  you  are 
strong  enough ;  the  difference  between  the  power  re- 
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quired  to  open  the  window  in  the  two  cases  is  power 
enough  to  overcome  the  locking  element  in  defend- 
ant's structure  and  power  enough  to  break  the  lock 
in  plaintiff's  structure ;  you  would  not  break  this  un- 
less you  were  very  violent ;  they  are  identical  in  func- 
tion they  are  not  identical  in  construction ;  in  plain- 
tiff's case  it  locks  absolutely  rigidly  and  holds  the 
sash  in  its  place,  while  in  the  other  case  it  does  not 
because  you  can  lift  it  up  and  down  at  the  will  of  the 
operator ;  it  is  only  one  function,  however ;  in  plain- 
tiff's  case  the  operator  cannot  open  it  unless  he  re- 
moves this  lock;  defendant's  window  stops  and  holds 
itself  there  because  it  has  an  equivalent  on  the  other 
side,  but  the  patent  does  not  say  anything  about  any 
equivalent  on  the  other  side;  this  model  [26]  is 
<;orrect  on  this  side,  but  you  can  not  demonstrate  this 
action  thoroughly  on  a  small  model,  there  is  not  suffi- 
cient weight  to  overcome  it>  regarding  the  model  of 
the  Soule  patent.  Plaintiff's  Exhibit  No.  4,  it  has  a 
window  comprising  a  frame,  a  sash  slidably  pivoted 
in  said  frame,  adjuster-arms,  which  are  the  long  arms 
attached  to  the  sides  of  the  frame ;  one  end  of  which 
being  fixedly  pivoted  at  points  slightly  above  the  mid- 
dle of  the  sash,  meaning  that  the  two  parts  can  move 
relatively  to  each  other ;  that  is  the  sides  of  the  sash, 
the  side-stiles,  the  side  bars,  and  the  other  end  slida- 
bly pivoted  in  the  frame,  that  is  the  lower  end  of  the 
adjuster-arm  which  is  slidably  pivoted  in  the  frame ; 
where  you  interpose  the  third  element  of  the  carrier- 
arm  it  is  necessary  to  interpose  a  sliding  element,  so 
that  all  the  parts  in  the  combination  can  move  rela- 
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tively  to  each  other;  if  the  sliding  element  was  not 
present  one  arm  would  lock  the  other,  taking  the  sash 
in  combination,  and  it  would  be  impossible  to  move 
the  sash  that  you  had  to  slide ;  it  has  carrier-arms,  one 
end  of  which  is  fixedly  pivoted  in  the  frame  and  the 
other  end  fixedly  pivoted  to  the  corresponding  ad- 
juster-arm ;  both  of  these  ends  are  fixedly  pivoted ;  by 
that  I  mean  it  cannot  move  from  the  center  of  their 
pivots,  the  pivots  are  stationary,  in  other  words.  In 
the  defendant 's  device,  Plaintiff 's  Exhibit  5,  there  is 
a  window  comprising  a  frame,  which  I  will  in  this  in- 
stance interpret  to  mean  the  opening;  the  window 
would  be  the  opening  and  the  frame  would  be  the 
woodwork  around  the  opening ;  it  has  a  sash  slidably 
pivoted  in  said  frame,  the  pivot  being  the  upper  cor- 
ner of  the  sash  and  slidable  in  the  frame ;  it  has  car- 
rier-arms one  end  of  which  is  fixedly  pivoted  in  the 
frame,  and  the  other  end  fixedly  pivoted  to  the  corre- 
sponding adjuster-arm;  in  this  case  the  carrier-arm 
becomes  the  arm  that  is  pivoted  to  the  adjuster-arm 
and  slidable  in  the  sash ;  in  that  manner  supporting 
[27]  the  weight  of  the  sash  and  the  adjuster-arm ;  in 
the  defendant's  structure  there  is  the  carrier-arm  at- 
tached to  the  adjuster-arm  and  slidable  in  the  sash ;  I 
call  that  little  arm  the  carrier-arm ;  it  is  part  of  the 
locking  device ;  that  is  the  only  function  of  it,  a  lock- 
ing device ;  it  contributes  to  the  locking ;  I  still  say  it 
is  a  locking  device ;  it  is  a  carrier-arm  and  a  locking 
device;  it  is  a  carrier  because  it  contributes  to  the 
support  of  the  device  and  it  is  a  locking  device 
because   it   prevents  movement;   it  is  no   more   of 
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a  carrier-arm  in  this  case  than  in  the  other;  it  is  a 
carrier-arm  and  a  locking  device  in  both ;  I  find  that 
they  both  contribute  to  the  locking  of  the  sash  in  a 
fixed  position;  my  idea  is  that  it  is  a  locking  device 
in  Model  No.  3,  and  in  Plaintiff's  Exhibit  5  it  is  a 
locking  device;  the  long  arm  is  also  an  adjuster-arm; 
the  other  is  a  carrier-arm ;  so  that  the  locking  device 
in  No.  3  is  a  carrier-arm  No.  5. 

Claim  4  of  the  patent  calls  for  a  window  compris- 
ing a  frame,  a  sash  in  said  frame,  an  adjuster-arm 
pivotally  secured  to  one  end  of  the  frame  and  at  the 
other  end  to  said  sash,  and  a  carrier-arm  pivotally 
secured  at  one  end  to  said  adjuster-arm;  it  is  pivoted 
at  one  end  to  the  adjuster-arm  and  slidably  pivoted 
at  the  other  end  to  the  sash ;  I  am  referring  to  the 
Plaintiff's  Exhibit  No.  5;  the  only  difference  in  con- 
struction between  Exhibit  No.  4  and  Exhibit  No.  5 
is  the  pivoting  of  the  carrier-arms  to  the  sash  in  de- 
fendants' structure  and  the  pivoting  of  the  carrier- 
arm  to  the  frame  in  plaintiff's  structure,  both  con- 
tributing to  the  same  result;  in  Exhibit  No.  4  the 
carrier-arm  is  slidably  pivoted  at  the  bottom  of  the 
frame,  whereas  in  the  defendants'  structure  the  car- 
rier-arm is  slidably  pivoted  in  the  sash;  the  slide 
being  present  in  both  and  the  same  elements  being 
present  in  both ;  the  construction  is  the     [28]    same 
practically,  but  there  is  a  slight  difference  in  ar- 
rangement; the  structure  is  the  same  because  we 
have  both  structures  in  one  model ;  the  structures  are 
reversible  in  both  cases ;  all  the  elements  are  present, 
all  the  functions  are  present,  but  it  is  a  different  ar- 
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rangement  as  between  claims  4  and  7 ;  the  difference 
in  arrangement  is  that  in  claim  7  it  does  not  limit  the 
location  of  the  carrier-arm;  it  reads  just  as  well  on 
defendants'  structure  as  it  does  on  the  plaintiff's ;  ac- 
cording to  my  idea  there  is  absolutely  no  difference  in 
the  device  represented  by  any  of  these  models ;  abso- 
lutely none ;  any  common  mechanic  could  take  one  and 
from  that  build  the  other  without  any  invention  at 
all,  because  all  the  elements  are  present  and  all  the 
functions  are  present  and  the  mode  of  operation  is 
practically  the  same ;  so  far  as  the  elements  are  con- 
cerned, the  device  described  in  the  Soule  &  Larsen 
patent  is  the  same  as  that  described  in  the  Soule 
patent,  the  only  difference  is  a  difference  of  arrange- 
ment ;  the  two  devices  that  are  described  in  this  Soule 
patent  and  the  Larsen  &  Soule  patent  are  substan- 
tially the  same ;  one  introduces  friction  and  the  other 
introduces  the  pin  for  locking;  the  function  is  the 
same ;  in  operating  Model  No.  3  I  unlock  it  by  releas- 
ing the  hook ;  that  is  a  complete  operation ;  the  sash 
is  standing  there  at  a  45-degree  angle ;  you  can  lift 
it  up  a  little  more  or  you  can  let  it  down  or  you  can 
shut  it.     It  can  be  lifted  up  sufficiently  high  to  be 
reversed  you  can  reverse  the  whole  business ;  you  can 
let  it  down  half  way  when  you  want  to  lock  it ;  after 
it  is  locked  it  performs  no  function  at  all,  but  just 
stands  there,  dead  matter,  but  there  is  a  reason  why 
it  stands  there ;  it  is  because  it  is  not  heavy  enough  ta 
overcome  the  friction  that  is  exerted  in  a  small  model 
like  this ;  if  it  were  a  large  window  it  would  flop  right 
down  shut;  that  is  why  Soule  came  into  the  art,  to 
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stop  that ;  there  are  a  number  of  window-sashes  ex- 
actly as  that  is  now  without  the  locking  device; 
[29]  I  know  also  in  addition  to  that  that  they  were 
not  successful  because  all  that  were  cited  against  this 
patent  was  what  they  call  casement  windows  in  which 
there  w^as  no  weight  to  overcome ;  they  were  auto- 
matically locked;  the  moment  you  turn  this  up  to  a 
vertical  plane  you  have  a  different  problem  entirely ; 
it  worked  up  and  down  all  right,  but  when  there  is  a 
strong  wind  or  something  of  that  kind,  it  would  close 
up,  usually  of  its  own  weight ;  consequently  this  man 
put  on  this  locking  device  for  the  same  purpose  you 
would  put  a  lock  on  the  door,  that  is  when  you  change 
from  the  casement  to  the  vertically  operating  sash. 

Afterwards  BALDWIN  VALE  was  recalled  for 
further  cross-examination  and  testified  as  follows: 

In  giving  my  testimony  regarding  the  Soule  &  Lar- 
sen  patent,  I  used  the  word  '""'adj-uster-arm"  by  rea- 
son of  a  request  to  do  that  because  of  a  shifting  of 
terms  in  the  consideration  of  the  two  patents,  and  I 
was  asked  to  give  the  same  name  in  each  instance; 
my  purpose  was  to  give  the  same  name  to  the  same 
element  wherever  it  occurred  in  any  of  the  patents  or 
models,  and  that  is  the  only  reason ;  the  words  ' '  ad- 
juster" and  "carrier"  are  more  or  less  arbitrary  in  a 
patent  specification ;  patent  solicitors  will  call  a  thing 
by  almost  any  name;  I  might  not  have  chosen  that 
word  had  I  been  writing  the  specifications ;  as  to  the 
difference  in  meaning,  that  is  a  matter  of  the  diction- 
ary; I  think  I  know  it;  a  carrier-arm  may  be  an 
adjuster-arm  and  an  adjuster-arm  may  be  a  carrier- 
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arm,  because  in  both  instances  in  these  various  con- 
structions they  perform  these  functions;  the  ad- 
juster-arm carries  the  sash ;  I  would  not  say  that  it 
had  to  be  adjusted  before  you  could  carry  it,  but  I 
should  say  the  other  way;  if  I  were  going  to  carry 
a  bucket  of  water  from  a  spring  on  my  head,  I 
think  I  would  carry  it  before  I  adjusted  it  (wit- 
ness here  points  out  in  the  model,  [30]  Plain- 
tiff's Exhibit  3',  the  carrier-arm  referred  in  the 
language  of  the  patent)  ;  what  he  calls  the  car- 
rier-arm is  the  adjuster-arm  of  this  patent;  it 
is  called  the  adjuster-arm  in  the  Larsen  patent,  it 
carries  the  sash;  yes,  carrier-arms  adapted  to  sup- 
port the  sash;  it  supports  the  sash;  also  aids  in  the 
adjustment  of  the  sash;  the  carrier-arm  here  is  to 
aid  in  adjusting  the  sash;  in  reading  the  patent 
through  I  find  that  the  major  portion  of  the  patent 
specification  is  given  over  to  a  description  of  just  how 
the  co-operating  elements  of  this  combination  co- 
operate to  manipulate  the  sash  and  hold  it  in  posi- 
tions in  which  it  is  fixed,  particularly  describing  the 
functions  performed  by  what  in  this  patent  is  called 
the  carrier-arm ;  on  line  40,  first  column  of  the  patent, 
you  will  find :  "a  further  object  of  our  invention  is  to 
provide  simple  and  effective  means  for  hanging, 
operating  and  controlling  the  movements  of  the 
sashes  and  to  increase  the  opening  space  in  opera- 
tion ' ' ;  there  is  controlling  means  described,  there  is 
no  other  controlling  means  than  the  friction-shoe  and 
the  carrier-arm ;  the  f  rictional  shoe  pivots  in  the  sash 
and  the  carrier-arm ;  the  patent  also  says  at  folio  20, 
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first  column  on  second  page,  as  follows:  ''Within  the 
side  jambs  is  groove  5,  which  may  be  lined  with 
metallic  strips  or  casing  (not  shown)  to  improve  the 
wearing  efficiency,  and  adapted  to  receive  therein  a 
slidable  friction  guide  by  which  the  sash  4  is  pivotally 
supported  within  the  window- frame  in  any  position 
desired."     That  contributes  to  the  support;  it  does 
not  say  anything  about  the  carrier-arm  mentioned, 
nor  does  it  say  anything  about  the  adjustment  of  the 
sash ;  the  carrier-arm  co-operating  with  the  friction- 
shoe  supports  the  sash  within  the  window-frame  in 
the  desired  position;  the  friction  guide  consists  of  a 
shoe  slidable  in  the  grooves  in  the  frame,  which  the 
patent  states  might  be  armed  with  metal  to  increase 
the  f rictional  efficiency ;  then  interposed  between  the 
[31]    sash  and  that  shoe  is  a  resilient  spring  member 
so  as  to  force  the  shoe  against  the  frame  laterally  on 
both  sides;  that  is  described  in  folio  25  as  follows: 
*'The  friction-guide  just  mentioned  is  shown  in  detail 
in  Figs.  3,  4  and  5,  and  in  modified  form  in  Figs.  13, 
14  and  15.     In  the  first  form  it  comprises  a  plate. 
Fig.  6,  which  may  be  secured  to  the  outer  upper  edges 
of  the  sash" ;  I  find  those  things  in  the  model ;  I  can- 
not find  the  exact  shape  of  the  spring  without  taking 
the  model  to  pieces,  but  the  spring  is  present;  the 
shoe  slides  in  the  groove ;  the  eliptic  spring  has  a  shoe 
on  it  for  sliding  in  the  groove  integral  with  the 
spring;  so  far  as  its  function  is  concerned,  not  the 
whole  sash,  but  that  portion  of  the  sash  supports  the 
sash  in  any  position  desired;  the  friction  guide  sys- 
tem described  does  not  support  the  sash  in  any  de- 
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sired  position  without  the  carrier-arm ;  it  is  true  as 
far  as  the  description  has  gone ;  if  the  carrier-arm 
be  taken  off,  you  would  simply  be  having  the  sash 
hanging  in  the  frame ;  it  would  be  supported  this  far, 
it  would  not  fall  out  of  the  frame  but  it  would  not  be 
supported  in  the  desired  position ;  continuing  to  read 
from  the  patent  where  we  left  off :  "at  the  pivot  point 
8  of  the  spring  7  is  an  anti-f  rictional  wheel  9,  which 
also  enters  and  slides  in  the  groove  5  and  acts  to- 
gether with  the  spring  7  to  slidably  secure  the  sash 
in  position  within  its  casing,"  means  he  put  on  the 
screw  8,  which  is  really  the  pivot  center,  an  anti- 
friction wheel  9,  which  is  rotatable  on  the  pivot  8 
and  engages  the  groove  so  that  when  the  sash  is 
swung  outward  from  the  frame  the  roller  9  rotates  on 
the  pivot  which  is  fixed  in  the  sash  so  as  not  to  exert 
any  frictional  rotation  of  the  sash,  but  merely  to 
exert  friction  in  the  vertical  rise  and  fall  of  the  head 
of  the  sash ;  the  sentence  ' '  with  the  spring  7  to  slida- 
bly secure  the  sash  in  position  within  its  casing" 
means  that  the  sliding  spring-shoe  engages  the  [32] 
groove,  and  prevents  the  head  of  the  sash  from  doing 
as  it  pleases;  it  exerts  a  friction  to  hold  the  head  of 
the  sash  where  it  may  be  placed  or  moved  by  the 
operation  of  the  sash ;  it  slidably  secured  the  head  of 
the  sash  which  is  in  the  casing;  you  find  it  in  the 
drawings;  the  drawings  are  a  part  of  this  patent. 
Regarding  the  expression,  "with  the  spring  7  to 
slidably  secure  the  sash  in  position  within  its  casing" 
it  is  hardly  necessary  to  explain ;  the  Court  can  cer- 
tainly understand  that;  anyone  with  common  sense 
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would  see  what  that  means ;  it  means  that  it  is  slida- 
bly  secured  within  the  casing  by  the  co-operation  of 
the  elements  recited ;  the  word  ' '  stable ' '  means  more 
or  less  fixed  in  character,  or  standardized,  or  uni- 
form, or  holding  a  fixed  position  in  the  cosmic  uni- 
Yerse,  not  necessarily  fixed,  strong,  or  solid.  The 
following  is  a  definition  of  the  word  given  from 
Webster's  Unabridged  Dictionary: 

*' STABLE— a  (OF.  estable,  F.  stable,  fr.  L. 
stabilis,  fr.  stare  to  stand.  See 
STAND,  V.  i.;  of  Establish). 

1.  Firmly  established;  not  easily 
moved,  shaken  or  overthrown ;  fixed ; 
steadfast;  as  a  stable  government. 

2.  Steady  in  purpose ;  constant ;  firm 
in  resolution;  unwavering;  as,  a 
man  of  stable  character. 

3.  Durable ;»  not  subject  to  sudden 
change;  abiding;  permanent;  as,  a 
stable  foundation;  a  stable  position. 

4.  So  placed  as  to  resist  forces 
tending  to  cause  motion;    of    such 

/  structure  as  to  resist  distortion  or 

molecular  or  chemical  disturbance — 
said  of  any  body  or  substance.  Also, 
strong,  or  resistant  to  a  breaking 
force. 

5.  Designating  a  governor  in  which 
any  small  change  of  speed  causes  the 
balls  to  move  and  reach  a  new  posi- 
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tion  of  equilibrium  corresponding  to 

to  the  new  speed. 

SYN. — Steady,      abiding,      strong, 

durable.     See  lasting. 

Stable     dextrin.     See      Starch, — s. 

equilibrium.     See  equilibrium,  1. 
STABLE— V.  t.  (CF.  OF.  establer,  see  Stablish.) 

To  make  firm  or  secure,  to  establish ; 

confirm.  OBS. 
STABLE — ^v.  i.  To  stand  firm;  also,  to  be  es- 
tablished. Obs."  [33] 
Folio  120,  second  column,  page  2  of  the  patent 
reads  as  follows :  ' '  By  the  described  construction  the 
sash  4  swings  entirely  to  one  side  of  the  frame ;  and 
by  the  frictional  activity  of  the  friction-guide  and 
the  supporting  action  of  the  arm  16  the  sash  is  stably 
fixed  in  any  position  desired,  without  counterweight. ' ' 
*' Easily"  is  hardly  the  word;  it  is  designed  to  over- 
come a  fixed  or  more  or  less  fixed  condition ;  that  is, 
an  atmospheric  condition;  it  is  stable  against  or- 
dinary wind  or  the  power  of  an  ordinary  operator 
to  move  it;  it  is  not  absolutely  fixed;  it  is  not  abso- 
lutely stable ;  neither  is  it  free  to  move  independ- 
ently; in  other  words,  the  gravity  and  a  reasonable 
amount  of  force  is  overcome ;  the  difference  between 
being  stably  fixed  and  locked  is  just  a  matter  of  de- 
gree; there  would  be  invention  in  changing  that 
stably  fixed  device  by  putting  that  so-called  locking 
device  on  there  because  it  adds  to  the  degree  of  the 
locking;  if  it  was  firmly  fixed  it  would  not  be  a  prac- 
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tlcal  window  at  any  time  of  its  operation ;  that  is  the 
point  that  he  wanted  to  bring  to  the  mind  of  anyone 
who  read  this  specification,  showing  that  he  did  not 
nse  the  counter-weights;  in  other  words,  he  did  not 
have  the  old-fashioned  vertically  operated  sash,  and 
this  was  a  substitute  for  the  counter-weights ;  having 
the  Soule  patent  and  the  prior  art  which  he  may 
have  been  charged  with  before  him,  I  certainly  do 
think  that  it  required  more  than  ordinary  mechan- 
ical skill  to  attach  such  a  locking  device  to  a  window- 
frame  like  that  where  the  sash  is  already  stably  fixed 
in  any  position  desired,  because    this  mounting  is 
applied  to  very  heavy  sashes  at   times,  glazed  with 
very  heavy  plate-glass  and  with    either  bronze  or 
heavy  mahogany  frames  and  you  cannot  interpose 
enough  friction  in  the  small  groove  in  the  side  of  the 
frame  to  overcome  the  gravity  of  that  sash  without 
some  other  element;  withiri     [34]     the  intelligence 
of  people  that  are  supposed  to  read   and   interpret 
these  specifications,  I  think  it  is  true  that  by  reason 
of  this  frictional  activity  and  the  supporting  action 
of  the  arm  16  the  sash  is  stably  fixed  in  position 
in  all  cases;  it  is  my  personal  opinion  that  it  Avould 
require  invention  to  take  that  patent,  that  device 
with  the  sash  in  its  stable  position,  and  for  any  pur- 
pose that  might  or  might  not  arise  put' the  notched 
arm  on  there,  and  my  opinion  is  guided  by  the  fact 
that  the  Patent  Office  saw  fit  to  issue  a  patent;  the 
notched   arm   performs  no  function  by  itself;   you 
liave  got  to  combine  it  with  another  element  in  order 
to  make  it  lock,  the  stud,  they  call  it  a  carrier-arm 
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in  this  patent ;  that  is  where  all  the  confusion  comes  ; 
that  is  a  necessary  physical  mechanical  thing  that 
is  required  to  co-operate  with  that  notched  arm  in 
order  to  lock  it,  and  without  that  lug  or  something 
to  take  its  place,  which  we  have  on  the  other  side,  we 
cannot  lock  it;  in  Plaintiff's  Exhibit  2,  there  is  de- 
cidedly a  locking  device;  it  is  this  carrier-arm  in 
combination  with  the  other  elements  of  a  slide  and 
friction;  the  elements  are  the  adjuster-arm  and 
the  carrier-arm  on  the  slide,  and  the  frictional  con- 
tact at  the  top  of  the  sash;  the  whole  thing  is  a  lock; 
it  is  the  equivalent  of  the  device  in  the  other  patent, 
not  any  specific  construction;  there  is  no  notched 
arm  locking  device  in  the  second  patent  as  it  is  not 
required  because  there  are  other  devices  to  take  its 
place ;  in  the  Soule  &  Larsen  patent  under  ordinary 
stresses  the  sash  is  in  stable  equilibrium  for  prac- 
tical purposes ;  it  is  a  matter  of  weight ;  the  ordinary 
window  sashes  in  general  use  under  ordinary  cir- 
cumstances show  the  sash  in  stable  equilibrium; 
but  it  depends  upon  the  pressure  exerted  against  it 
by  wind  and  other  elements ;  so  far  as  just  the  grav- 
ity of  the  sash  is  concerned,  it  is,  but  it  is  supposed 
to  do  a  great  deal  more  than  merely  hold  itself; 
referring  to  [35]  folio  25  of  the  Soule  Patent, 
column  1,  page  1,  the  plate  is  automatically  adjusted 
in  the  frame,  said  plate  having  means  for  automat- 
ically adjusting  its  position  on  the  frame;  in  setting 
up  the  frame  for  the  first  time,  you  hang  the  other 
elements  and  close  your  sash  and  find  out  where  your 
plate  belongs  and  then  set  up  the  other  screws  and 
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then  the  sash  is  ready  as  long  as  you  live ;  it  is  the 
plate  which  is  automatically  adjusted;  referring  to 
folio  80,  column  2,  page  1  of  the  patent,  the  adjuster- 
arms  7,  or  those  long  arms,  one  end  of  the  arm  is 
pivotally  attached  by  pivot  9  to  wearing  plates  8, 
which  are  secured  to  the  sash  and  the  other  ends 
are  pivoted  by  pivot  11  to  the  sliding  fixtures  12  at 
the  bottom ;  that  is  at  the  bottom  of  the  adjuster-arm 
where  it  engages  the  frame;  the  sliding  fixtures  are 
a  metal  piece  sho\\Ta  to  guide  the  operation  of  the 
lower  end  of  the  adjuster-arms;  it  is  present  here  in 
the  shape  of  a  channel  having  overhanging  flanges; 
the  carrier-arm  4  carries  the  weight  of  the  sash  and 
the  adjuster-arm;  the  carrier  of  the  defendants'  de- 
vice is  not  curved;  the  term  "stable  equilibrium" 
means  it  will  stay  where  you  put  it ;  it  means  some- 
thing different  from  having  the  sash  in  a  fixed  posi- 
tion, a  difference  in  the  functional  result  of  this  com- 
bination from  the  functional  result  of  the  Soule- 
Larsen  patent;  they  both  stand  in  a  fixed  position, 
but  this  one  stands  in  a  fixed  position  in  an  improved 
manner;  this  is  an  improved  way  of  holding  it  in 
fixed  equilibrium;  in  the  Soule-Larsen  patent  it  is 
said  ' '  By  the  f rictional  activity  of  the  friction-guide 
and  the  supporting  action  of  the  arm  16,  the  sash  is 
stably  fixed  in  any  desired  position" — these  expres- 
sions mean  the  same  thing;  I  should  say  the  words 
speak  for  themselves ;  the  equilibrium  that  is  called 
for  in  the  Soule  patent  is  under  certain  i  circum- 
stances greater  [36]  than  the  fixed  position  re- 
quired in  the  Soule  &  Larsen  patent;  those  circum- 
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stances  are  that  in  the  Soule  &  Larsen  construction 
it  is  possible  to  lock  the  sash  in  such  manner  that  it 
cannot  be  unlocked,  and  it  is  possible  in  this  position 
to  lock  it  in  a  position  in  which  it  can  be  moved  and 
still  remain  locked ;  it  is  a  more  stable  structure  than 
the  Soule  patent ;  it  retains  its  position  in  a  superior 
manner  over  the  other  structure;  I  get  at  the  fact 
that  the  equilibrium  is  greater  or  more  powerful 
from  practical  knowledge  that  this  type  of  window 
has  come  into  general  use,  some  150,000  of  them 
being  used ;  I  happen  to  have  that  knowledge,  and  I 
cannot  divorce  it  from  my  mind,  but  all  that  is  com- 
prehended in  the  patent;  I  do  not  think  that  the 
stable  equilibrium  mentioned  in  the  Soule  patent 
means  something  more  than  the  phrase  "the  fric- 
tional  activity  of  the  friction-guide  and  the  support- 
ing action  of  the  arm  16,  the  sash  is  stably  fixed — "" 
is  greater  than  the  words  ' '  stably  fixed. ' '  They  may 
mean  the  same  thing,  but  one  device  may  accomplish 
it  more  perfectly  than  the  other;  the  object  is  the 
same  in  both  inventions;  the  object  is  the  same  in 
both  inventions,  but  is  arrived  at  by  different  means ; 
it  is  not  an  endeavor  to  lock  the  window  against  bur- 
glars; it  is  desired  to  hold  the  sash  in  the  desired 
position  open,  not  closed;  the  object  in  both  windows 
is  not  to  lock  them  against  violence. 

Testimony  of  Arthur  C.  Soule,  for  Plaintiff. 

The  witness,  ARTHUR  C.  SOULE,  being  called 
as  a  witness,  testified  that  he  is  the  same  A.  C.  Soule 
mentioned  as  one  of  the  inventors;  that  he  is  the 
manager  of  the  Simplex  Window  Company,  a  cor- 
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poration ;  that  company  was  engaged  in  the  manufac- 
ture and  sale  of  Simplex  windows,  a  name  given  to 
the  windows  on  which  these  patents  were  taken ;  the 
Simplex  Window  Company  has  put  its  invention  on 
the     market     throughout    the      [37]      Coast     and 
throughout  the  Eastern  States;  they  have  been  on 
the  market  since  the  fall  of  1911;  the  first  building 
they  were  put  into  was  on  Golden  Gate  Avenue  near 
Devisadero  Street  in  the  fall  of  1911 ;  the  extent  of 
the  sales  of  these  patented  windows  by  this  company 
is  in  the  neighborhood  of  150,000  windows;  it  has 
spread   over  Washington,  Oregon,  California,  Ari- 
zona, Texas,  New  York,  Georgia,  Florida,  Louisiana, 
Illinois,  Minnesota,  Ohio;    our    agent  in  the  East, 
which  is  the  Pittsburg  Plate  Glass    Company,  has 
twenty-seven  warehouses  distributed  throughout  the 
United  States,  east  of  the  Rocky  Mountains;  these 
windows  which    we  have    sold  .have    been   marked 
''Patented  September  9,  1912,"  I  think  it  was  1912 
or  1913,  whatever  the  date  of   the    patent  is;    we 
marked  the  numbers  of  both  patents  on  the  win- 
dows; at  the  time  I  got  up  this  device  hinged  win- 
dows similar  to  casements  and  windows  similar  to 
double     hanging     windows     counterbalanced     with 
weights  and  cords  and  various  pivoted  windows  were 
on  the  market ;  but  there  were  defects  in  the  pivoted 
windows;  I  have  seen  on  the  market   the    Hauser 
windows  so  called  by  the  defendants  in  this  case;  I 
understand  their  mechanical  construction;  the  sale 
of  the  Hauser  window^s  has  not  been  with  our  con- 
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sent;  defendants  have  been  notified  to  desist  from 
infringement,  but  they  have  not  complied  with  the 
request;  Plaintiff's  Exhibit  No.  5  substantially  rep- 
resents the  windows  that  have  been  made  and  sold 
by  the  defendants  in  this  case  in  all  of  its  parts  and 
functions. 

Afterwards  the  witness,  A.  C.  SOULE,  was  re- 
called for  further  examination  and  testified  as  fol- 
lows: 

The  Larsen  &  Soule  device  was  the  first  one  that  I 
put  on  the  market;  I  sold  them  to  the  Merchants 
Apartments  on  Golden  Gate  Avenue,  at  No.  226 
Judah  Street,  and  several  other  [38]  places  that 
I  cannot  recall;  I  could  make  you  a  list  of  them;  I 
made  that  invention  in  the  beginning  of  1910 ;  I  made 
the  other  invention  in  the  beginning  of  1911 ;  I  have 
not  named  all  the  places  where  I  sold  the  Soule  & 
Larsen  device;  I  cannot  recall  all  the  places  where 
I  sold  them;  I  also  sold  them  in  the  Merchants 
Apartments  on  Golden  Gate  Ave.,  near  Divisadero 
Street;  226  Judah  Street,  two  residences  in  Pied- 
mont, in  Oakland,  a  building  on  Geary  Street;  an 
apartment  on  Sacramento  Street  near  Jones ;  that  is 
all  I  can  recall  at  the  present  time ;  the  Soule  device 
was  sold  to  the  Standard  Oil  Building,  Lankershim 
Hotel,  all  of  the  schoolhouses  in  Oakland,  all  of  the 
schoolhouses  in  Fresno  that  were  recently  built,  in 
the  last  two  and  a  half  years ;  two  apartment  houses 
on  Sutter  Street  near  Jones,  and  Cartwright  Apart- 
ment House,  the  Flatiron  Building.  My  inventive 
faculty  led  me  to  make  the  invention  described  in 
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the  Soule-Larsen  patent ;  I  was  working  on  the  win- 
dows for  two  years  previous  to  this  and  took  out 
several  patents;  I  have  sold  more  of  the  Soule  de- 
vices than  the  Soule-Larsen  devices ;  I  made  the  in- 
vention described  in  the  Soule-Larsen  Exhibit  No. 
2  at  San  Francisco ;  I  had  a  shop ;  I  had  two  or  three 
employees ;  had  one  man  named  E.  Fashman,  and  I 
had  a  partner  named  Larsen,  L.  A.  Larsen,  and  I 
had  a  workman  named  Arthur  Brown;  Mr.  Larsen 
collaborated  with  me  in  the  exercise  of  my  inventive 
faculty  in  devising  the  Soule-Larsen  device;  yes,  I 
"believe   he   had   inventive  faculty;   he  collaborated 
with  me  and  assisted  in  suggestions  along  the  line; 
he  suggested  the  means  for  attaching  the  lower  arm 
into  the  groove  there  by  an  additional  fixture  that 
preceded  it ;  we  worked  together ;  it  would  be  pretty 
hard  to  recall  every  little  item  that  occurred  after 
seven  years ;  it  was  my  inventive  skill  which  devised 
the  main  portion  of  it;  I  conceived  the  carrier-arm 
and  the  frictional  spring,  and  its  general  construc- 
tion; then  we  took     [39]     it  up,  being  partners  to- 
gether and  worked  together  and  co-operated,  and 
therefore  called  it  a  joint  invention;  I  could  not  re- 
member who  suggested  the  notched  arm ;  it  may  have 
been  Mr.  Larsen,  and  it  may  have  been  myself ;  it  is 
hard  to  recall  all  the  things  that  would  occur  in  a 
conversation  or  in  a  suggestion;  I  just  mentioned 
one  point  which  Mr.  Larsen  did  which  constituted  an 
inventive  act,  that  is  Avhere  it  engages  the  groove  and 
where  it  is  attached  to  the  framework  in  the  groove ; 
he  suggested  an  additional  fixture  there  into  which 
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the  arm  went  when  it  was  fastened  and  which  you 
will  find  there  at  the  bottom  of  the  arm;  there  is  a 
fixture  that  comes  in  to  hold  this  (illustrating)  ;  he 
suggested  that;  it  is  shown  in  the  drawings;  you 
will  find  it  there  in  the  drawings ;  it  would  be  in  a 
way  recognized  in  claim.  1,  which  you  have  just  men- 
tioned, in  the  carrier-arms  adapted  to  support  the 
central  portion  of  the  sash;  the  adaptation  of  that 
would  be  its  connection  with  the  bottom  of  the 
groove,  pivotally,  and  then  the  attachment  to  the 
sash,  that  would  be  where  it  would  come  in ;  I  had  not 
built  any  of  these  windows  before  Mr.  Larsen  made 
that  suggestion. 

Thereupon  plaintiff  rested,  and  defendants  intro- 
duced in  evidence  U.  S.  letters  patent  No.  509,521, 
issued  November  28,  1893,  known  as  the  Frotscher 
patent,  and  the  same  was  duly  admitted  in  evidence. 

Defendants  also  offered  in  evidence  a  large  model 
marked  Defendants'  Exhibit  ^'C,"  being  a  model  of 
the  defendants'  device;  also  another  large  model 
marked  Defendants'  Exhibit  "D";  also  another 
model  marked  Defendants'  Exhibit  "E,"  as  a  rep- 
resentative of  the  Soule-Larsen  patent ;  also  another 
model  marked  Defendants'  Exhibit  "P,"  which  is  a 
representation  of  the  Soule  patent;  also  another 
model  marked  Defendants'  Exhibit  "G,"  being  a 
simplified  form  of  defendants'  [40]  device  called 
for  by  his  patent;  also  another  model  marked  De- 
fendants' Exhibit  "H,"  being  a  model  of  the  defend- 
ants' Exhibit  "B,"  known  as  the  Frotscher  Patent; 
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also    another    model  marked    Defendants'    Exhibit 
**I,"  being  a  model  fashioned  after  "Plaintiff's  Ex- 
hibit 2,"  the  Soule  Patent,  and  shows  the  prior  art. 

Testimony  of  Frederick  Hauser,  in  His  Own  Behalf. 

Thereupon  FREDERICK  HAUSER,  one  of  the 
defendants,  was  called  as  a  witness  and  testified  as 
follows  : 

I  was  born  in  Germany,  and  have  lived  in  this 
country  about  37  years ;  my  general  business  is  that 
of  contractor  and  builder;  my  attention  was  called 
to  the  window  art  about  50  years  ago ;  ever  since  then 
I  have  been  engaged  in  the  business  of  constructing 
windows  and  had  to  help  my  father  in  the  shop  when 
I  was  a  little  boy  and  have  been  at  it  most  all  the 
time  since  I  have  been  in  the  United  States ;  I  made 
a  life  study  of  windows ;  and  especially  of  reversible 
windows;  eight  years  ago  I  traveled  over  Europe 
and  went  to  every  Exposition  and  looked  at  the  state 
of  windows  and  came  back  here  to  this  country  again 
and  visited  the  biggest  cities  here  studying  windows, 
and  then  I  came  back  here  again  and  made  a  life 
study  of  this  article ;  have  examined  books  and  sun- 
dry articles,  and  all  the  literature  on  the  subject,  all 
that  I  could  find;  I  am  familiar  with  pretty  near 
every  one  of  the  window- frames  in  use;  I  used  to 
know  Mr.  Larsen,  but  never  could  say  that  I  knew 
Mr.  Soule;  I  knew  Larsen  since  the  time  I  started 
in  this  business,  when  he  came  to  my  office  two  years 
or  two  and  a  half  years  ago;  I  never  was  familiar 
with  the  Soule  &  Larsen  patent  since  the  time  they 
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had  the  patent  issue  and  they  notified  me  that  they 
had  a  patent;  I  have  read  it  lately,  and  I  think  I 
understand  it;  I  have  not  seen  any  of  the  devices 
which  were  made  under  that  patent;  I  tried  to  find 
one,  but  could  not  find  one;  [41]  I  do  not  know 
of  any  on  the  market  here  in  towTi;  Defendants'  Ex- 
hibit "C"  is  a  device  made  under  my  patent;  I  made 
that  in  accordance  with  my  patent;  the  top  part  of 
it;  the  lower  part  of  it  is  a  later  patent,  a  patent 
pending  which  has  been  allowed ;  I  made  them  both ; 
I  made  this  one  since  I  applied  for  a  patent ;  that  is 
about  pretty  near  two  years  since  I  applied ;  I  made 
the  top  one  right  at  the  time  when  I  had  my  patent 
papers,  my  certified  patent  copy ;  in  my  device  I  had 
a  carrier-arm,  this  arm  here  (pointing)  ;  the  lower 
part  is  a  carrier-arm;  I  call  it  "arm"  in  my  specifi- 
cation; it  only  calls  for  an  arm;  I  never  gave  it  the 
name  of  "carrier-arm";  it  is  the  arm  which  carries 
the  sash ;  its  function  is  to  carry  the  sash ;  I  have  no 
f rictional  guide  at  the  top  end ;  I  have  another  little 
device  up  at  the  top  there,  which  I  call  in  my  speci- 
fication a  link;  it  is  attached  to  another  part  where 
a  spring  is  on  and  it  guides  that  spring ;  it  does  not 
support  the  sash  in  any  way  that  I  can  see ;  it  oper- 
ates the  same  as  this  Defendants'  Exhibit  "G,"  ex- 
actly the  same ;  friction  is  there ;  that  holds  the  sash ; 
that  keeps  the  sash  in  position,  in  a  retarded  posi- 
tion when  you  move  it  up  and  down  or  when  you 
move  it ;  that  is  all ;  it  is  always  ready  to  work,  so  far 
as  I  understand  it  is  always  ready  to  work ;  it  is  not 
locked. 
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Regarding  Defendants'  Exhibit  "B"  (the  Frot- 
scher  patent,  No.  509,521,  and  the  model  thereof, 
Plaintiff's  Exhibit  "H"),  there  is  a  frame,  and  in 
that  frame  is  a  sash  which  slides  up  and  down  on 
counter- weights,  and  at  the  same  time  it  is  reversible 
so  that  they  can  clean  it  from  the  inside ;  to  do  that 
it  works  this  way  (indicating)  and  they  pull  it  out, 
and  they  have  got  a  little  arm  on  here  with  notches 
in  that,  and  they  hook  these  notches  in  here  and  put 
the  sash  in  a  sloping  position,  and  it  stands  there; 
it  cannot  move  any  more ;  the  specifications  say  you 
have  to  release  that,  unlock  it  if  you  [42]  want 
to  use  it  and  place  it  further  up;  if  you  want  you 
can  move  it  all  around;  that  is  the  construction  of 
the  thing;  the  little  arm  is  a  locking  device;  com- 
paring this  Frotscher  patent  with  the  model  of  the 
Soule  &  Larsen  patent,  they  have  got  this  rope  and 
counter- weight ;  that  forms  the  carrier-arms ;  it  car- 
ries the  sash;  it  holds  the, sash  up;  all  that  is  neces- 
sary is  a  counter- weight  according  to  the  way  I  just 
illustrated  corresponds  to  a  retarding  device;  when 
the  sash  is  this  way  you  can  retard  it  just  as  you 
would  do  this  with  a  spring ;  there  is  a  weight  which 
balances  the  window  in  the  retarding  place;  in  the 
Soule  &  Larsen  device  they  have  a  friction  which 
corresponds  to  that  weight ;  there  is  a  friction  spring 
that  presses  against  the  sash  and  holds  it  up  where 
you  put  it ;  in  the  matter  of  an  arm  for  locking,  I  find 
exactly  the  same  thing  here ;  no  difference  in  it ;  it  is 
an  arm  with  a  notch  and  a  projection  or  lug  upon 
which  it  locks ;  when  you  put  this  arm  on  this  Frot- 
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scher  model  upon  the  projecting  lug  it  is  locked  in 
position;  it  is  locked  fixedly;   in  that  way  it  corre- 
sponds to  the  Soule  &  Larsen  device,  it  is  exactly  for 
the  same  purpose. 

Defendants'  Exhibit  ''I"  is  a  window  with  a  sash 
in  it  and  represents  the  way  it  can  be  reversed  and 
opened  with  the  same  device  on  one  side,  the  Soule, 
which  works  the  same  in  the  windows;  in  other 
words,  I  have  an  appliance  there  which  has  the 
same  parts  as  the  Soule  patent;  this  particular  arm 
here  is  called  the  adjuster-arm ;  the  adjuster-arm  is 
the  long  one;  the  other  arm  is  the  hanger-arm  or 
carrier-arm;  the  adjuster-arm  is  fixed  to  the  sash 
solid  on  one  side,  and  a  little  above  the  middle  on 
plates;  the  adjuster-arm  is  slidable  down  on  the 
bottom  in  some  grooves;  it  slides  up  and  down;  this 
is  the  idea  that  I  had  since  long  years  that  I  saw  this 
same  idea  practically  in  operation,  so  far  as  I  know 
about  twenty-five  years;  it  is  used  for  the  most  part 
on  awnings,  on  the  frames,     [43]     on  every  awning 
pretty  near  in  San  Francisco  here;  on  this  side  I 
have   shown   various   arms   which   are   in   circular 
forms  or  rods;  I  find  them  on  awnings  in  that  way  on 
a  bigger  scale ;  on  the  other  side  I  have  shown  them 
as  flat  bars  or  arms,  and  they  are  adapted  to  show 
how  they  can  be  applied  to  the  Soule  patent;  taking 
this  arm  here  it  is  called  the  aduster-arm,  and  its 
function  is  to  adjust  the  window,  adjust  the  sash;  it 
does  so  by  raising  the  sash  up;  the  function  of  this 
arm  is  the  same  function  as  the  other  side,  an  ad- 
juster-arm, as  to  its  extending  above  the  sash,  it 
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could  not  be  on  here,  but  then  we  have  to  curve  this 
end;  it  makes  no  difference  in  operation  whether  it 
is  fastened  above  the  sash  or  not:  its  function  is  a 
carrier-arm  or  hanger- arm;  it  has  the  same  function 
just  the  same  as  the  carrier-arm  on  the  other  side; 
we  are  making  these  straight  along  now;  putting 
them  in  use;  have  been  doing  so  about  twenty  years; 
there  is  no  function  or  result  that  this  will  accom- 
plish that  the  lower  one  does  not;  it  is  exactly  the 
same;  there  are  thousands  of  them  in  use  here  in 
town;  I  am  famihar  with  Defendant's  Exhibit  "E," 
the  model  of  the  Soule  &  Larsen  patent;  have  seen 
none  of  them  in  use  here;  never  saw  any  windows 
like  that  but  I  understand  it;  I  am  familiar  with  De- 
fendants' Exhibit  "G,"  which  shows  a  portion  of 
a  model  of  defendants'  Hauser  patent;  I  can  not 
take  this  arm  off  the  plaintiff's  and  put  it  on  mine 
and  make  it  perform  the  same  service;  it  won't  lock 
by  itself;  by  itself  it  is  not  a  locking  device;  it  would 
have  to  be  brought  into  play  by  ainother  element;  a 
lug  on  the  arm — a  little  lock;  in  my  device  what 
holds  the  sash  in  its  position  is  the  spring  down  here 
connected  to  this  plate;  it  is  a  guide  spring,  friction 
by  spring.     In  Defendants'  Exhibit  "C"  it  is  op- 
erated by  a  pressure  spring;  I  found  out  through  my 
experience  that     [44]     so  long  as  I  bring  a  friction 
up  here  near  to  the  center  point  the  more  results  I 
get,  and  that  is  why  I  brought  this  as  far  down  as 
possible  from  there,  on  account  of  the  leverage ;  so 
from  my  experience  and  study  I  came  to  the  conclu- 
sion that  a  little  spring  half  as  strong  as  tliis  had 
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more  results  than  up  there;  by  "up  there"  I  mean 
like  the  construction  of  the  plaintiff's  device;  I  came 
to  the  conclusion  the  nearer  I  got  to  that  point  the 
more  result  I  got,  and  I  brought  a  friction  spring  in 
here  right  on  the  pivot,  and  I  found  out  it  gave  the 
best  results  so  far,  without  anything  else;  the 
spring  device  I  speak  of  is  right  here  over  on  the 
other  side  of  the  pivot;  to  show  it  you  would  have  to 
take  the  plate  off ;  this  is  the  one  I  spoke  of,  having  a 
patent  allowed  for;  I  got  the  patent;  I  applied  for 
that  patent  two  years  ago  in  January,  and  since  that 
time,  afterwards,  I  thought  I  would  not  take  it  out 
on  account  I  had  a  lawsuit  against  me,  and  I  thought 
I  had  better  not  spend  any  more  money  on  it;  it  has 
been  allowed;  yes,  I  got  the  allowance  for  it  in  De- 
cember, 1916;  it  simply  has  a  carrier-arm  and  a 
spring  at  the  end  of  the  carrier-arm  on  the  sash;  I 
have  two  patents  and  this  exhibit  here  represents 
my  two  patents;  I  made  quite  a  good  many  of  these 
single-arm  devices,  considerable  of  them;  some  are 
in  use  here  in  town;  most  of  them  are  in  use  on  the 
outside ;  I  furnished  about  four  of  five  schoolhouses 
with  that  same  device,  just  like  that;  I  have  no  com- 
plaint so  far. 

In  the  Defendants'  Exhibit  "F,"  showing  the 
Soule  patent,  the  long  arm  is  the  adjuster-arm  and 
the  other  arm  is  the  carrier-arm ;  I  can  take  that  car- 
rier-arm and  fasten  it  to  the  sash  instead  of  to  the 
side  of  the  frame,  but  it  would  not  operate;  it  is  im- 
possible on  account  of  it  would  stop  the  function  of 
the  sash;  my  arm  is  attached  to  the  sash;  this     [45] 
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one  is  attached  to  the  frame,  and  if  I  undertook  to 
put  it  on  the  sash  it  would  not  operate  at  all;  there 
is  no  interchangeability  of  parts  between  the  two 
devices,  not  for  working;  if  you  were  to  unscrew  this 
carrier-arm  and  put  it  in  a  slide  down  here,  it  would 
be  my  machine  but  I  would  have  to  make  it  all  over, 
make  my  window  sash  and  frame. 

On  cross-examination,  the  witness  Hauser  testi- 
fied as  follows:  In  this  model,  exhibit  "I,"  on  one 
side  I  have  put  in  a  mechanism  that  has  been  in  use 
for  many  years  in  lifting  and  lowering  an  awning; 
I  never  manufactured  any  of  these  awning  fixtures 
myself;  no,  I  got  them  manufactured;  I  have  sold 
them;  I  never  used  one  of  these  awning  fixtures  for 
opening  and  closing  and  reversing  one  of  these  win- 
dows ;  I  merely  had  this  model  here  to  illustrate  how 
that  apparatus  is  used  in  an  awning  and  what  I  had 
to  compare  this  with;  I  intend  now  to  make  windows 
containing  this  awning  fixture  like  the  one  I  have 
got  shown  on  the  model ;  I  found  out  in  my  experience 
that  I  could  simplify  the  thing  and  get  a  better  re- 
sult out  of  my  own  construction  instead  of  taking 
an  old  one;  I  wanted  to  use  the  one  which  I  found 
the  best;  I  am  now  using  my  own  invention.  In  re- 
gard to  this  model  of  the  Frotscher  patent,  (Defend- 
ant's Exhibit  ''B")  I  never  have  made  any  windows 
like  that ;  I  didn't  want  to  make  them  like  that ;  they 
are  useless ;  I  found  out  they  are  useless,  with  win- 
dows made  that  way,  so  I  got  up  my  own  idea  which 
is  a  useful  device;  the  other  one  is  not  a  practical  or 
a  useful  device;  I  say  it  is  not  a  useful  device;  no, 
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you  can  not  use  it,  but  I  would  like  to  explain  it  a 
little  better;  you  can  use  it,  but  it  is,  in  other  words, 
not  practicable,  not  a  practicable  device ;  they  do  not 
use  it  at  all  any  more ;  they  used  to  use  it  but  they 
hardly  don't  use  it  any  more,  not  even  on  step- 
ladders;  when  I  got  up  my  [46]  patent  for  my 
invention  as  to  whether  it  required  any  invention  or 
inventive  faculty  on  my  part,  or  v/hether  or  not  any 
mechanic  skilled  in  the  art  could  have  gotten  up  the 
device,  that  is  a  hard  question  to  answer;  I  studied 
this  thing  and  came  to  it  in  practice;  I  do  not  know 
what  another  man  does ;  if  a  man  rests  on  a  thing  he 
got  up  and  gives  it  out,  and  another  man  comes  and 
thinks  it  over  and  makes  it  better,  he  is  entitled  to 
it,  if  he  thinks  he  can  get  anything  better,  that  is 
after  studying  the  thing  further;  I  surely  think  my 
device  is  a  good  deal  better  than  the  old  awning  de- 
vice; I  am  sure  it  is  a  good  deal  better  than  this  old 
Frotscher  device ;  I  am  sure  it  is ;  positive ;  as  to  the 
two  devices  on  this  big  model  here,  the  top  or  the 
lower  device,  I  consider  them  both  just  as  well;  in 
the  lower  device  you  have  a  frictional  device  for 
holding  the  window  in  any  position;  and  on  the 
upper  one  I  have  a  frictional  device  in  a  different 
shape,  and  that  frictional  spring  tends  to  hold  the 
window  in  position  when  you  open  it  up;  something 
of  that  kind  is  absolutely  necessary  in  a  practical 
window  when  you  want  to  hold  it  in  position;  by  it 
you  can  reverse  your  window  and  do  to  it  whatever 
you  want;  there  is  no  reason  I  know  of  why  that 
awning  device  could  not  be  applied  to  a  window ;  they 
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manufacture  them  that  way  and  get  the  same  result 
out  of  it  as  the  other  one ;  it  had  been  used  on  win- 
dows, on  window  awnings,  at  the  same  time  you  could 
apply  it  to  a  sash  and  operate  the  sash;  it  has  the 
same  function  as  tliis;  you  can  do  it  with  this  de- 
vice; that  is  why  I  brought  it  as  an  exhibit  here;  I 
claim  that  it  is  exactly  the  same  movement,  the  same 
function  as  that  on  this  side,  so  far  as  I  understand 
anything;  by  window  awning  I  understand  the  out- 
side of  the  window  to  bring  a  shade  down.     [47] 

Testimony    of    Baldwin    Vale,    for    Plaintiff    (In 

Rebuttal). 

BALDWIN  VALE  was  then  called  in  rebuttal 
and  testified  as  follows : 

I  am  familiar  with  what  is  ordinarily  known  and 
has  been  referred  to  here  as  an  awning  mechanism 
for  raising  and  lowering  awnings;  I  have  been 
familiar  with  them  for  at  least  twenty  years;  its 
function  is  simply  to  raise  and  lower  the  awning; 
Defendants'  Exhibit  "I,"  which  has  been  offered 
in  evidence  as  representing  the  awning  structure,  I 
would  say  it  is  an  unfair  representation  of  the  awn- 
ing structure;  in  the  first  place  the  function  of  the 
slide  in  the  awning  support  is  to  get  the  support 
which  in  this  instance  corresponds  to  the  carrier- 
arm;  on  a  horizontal,  so  that  it  will  not  strike  the 
heads  of  persons  passing  under  the  awning,  and  any 
one  who  has  ever  watched  the  operation  of  an  awn- 
ing will  notice  that  practically  the  whole  canvass 
forming  the  awning  will  be  lowered  to  position  be- 
fore this  carrier-arm  will  suddenly  flop  out  to  a 
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horizontal  position,  and  it  remains  there  until  the 
awning  is  rewound  practically  to  its  whole  extent; 
and  then  that  arm  will  drop  down  again ;  it  does  not 
go  through  any  synchronous  movement  in  raising 
and  lowering  the  awning;  this  shows  a  very  slight 
movement,  whereas  the  awning  movement  shows  a 
movement  from  45  to  90,  or  horizontal;  assuming 
that  a  window  was  made  containing  the  so-called 
awning  fixtures  of  this  model  on  both  sides  of  the 
sash,  it  would  not  be  a  practically  operative  device 
for  the  purpose  for  which  these  windows  are  used, 
namely,  to  reverse  them,  to  hold  them  in  position  at 
anj^  desired  point,  because  the  moment  this  carrier- 
arm  took  a  horizontal  position,  the  window  would 
become  unmanageable;  I  doubt  if  it  ever  could  be 
put  back  to  its  normal  position  without  individual 
manipulation  of  its  various  elements;  they  would 
not  co-ordinate  properly;  there  is  no  frictional  or 
other  stop  in  this  model  (Defendants'  Exhibit  "I")  j 
nothing  whatsoever;  this  sash  flops  at  will  in  the 
frame;   looking      [48]      at   the   other   side   of  the 
model  which  represents  the  Soule  patent,  I  do  not 
consider  that  mechanism  is  a  fair  representation  of 
the  Soule  patent  because  they  have  changed  the 
centers  of  leverage,  and  anyone  w^ho  knows  any- 
thing about  leverage  knows  that  fulcrum  points  and 
centers  are  very  important;  they  have  moved  the 
position  of  the  pivot  where  the  adjuster- arm  joins 
the  sash,  a  great  distance  beyond  the  outside  plane 
of  the  sash,  not  in  the  stile  of  the  sash  as  the  patent 
calls  for  and  as  the  structure  shows,  but  far  beyond 
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it;  and  then  they  have  moved  the  lower  pivot  of  the 
carrier-arm  from  its  point  in  alignment  with  the 
groove  of  the  frame,  where  it  i,s  called  for  in  the 
patent  and  shown  in  the  structure,  out,  you  might 
say,  to  the  extreme  outer  edge  of  the  window-frame, 
exposing  all  the  mechanism  and  throwing  the  win- 
dow entirely  out  of  balance,  killing  the  active  and 
reactive  effect  of  the  fulcrum  points  where  the 
carrier-arm  joins  the  adjuster-arm,  where  the  action 
is  not  equal  on  both  centers;  in  other  words,  the 
action  is  not  equal  to  the  reaction  in  this  mounting 
as  put  in  this  Defendants'  Exhibit  "I";  I  think  it 
is  unfair.  Now,  regarding  Mr.  Hauser 's  testimony 
as  to  the  superiority  of  the  bottom  window  in  this 
model  Exhibit  ''C,"  and  the  reasons  given  for  it, 
Mr.  Hauser  said,  if  I  quote  him  correctly,  the  nearer 
he  got  his  friction  to  the  pivotal  connection  where 
the  adjuster-arm  joined  the  sa-sh,  the  greater  effect 
that  he  got;  but  in  the  bottom  there  is  only  one  arm 
so  we  cannot  go  wrong  on  that;  the  arm  that  is  con- 
nected to  the  sash  of  the  frame;  he  claimed  that  if 
he  got  his  friction  near  the  connecting  point  be- 
tween that  arm  and  the  sash  that  he  got  a  greater 
retarding  or  locking  effect;  I  do  not  agree  with  him 
in  that  because  the  leverage  is  greater  the  further 
you  get  away  from  the  fulcrum,  and  I  think  a  slight 
pressure  at  a  distance  from  the  fulcrum,  which  in 
the  Soule  patent  is  on  the  pivot  on  the  sash  that 
engages  the  frame ;  that  a  pound  of  pressure  there  is 
worth  several  pounds  of  pressure  at  the  [49]  ful- 
crum point,  because  the  movement  is  greater,  and  it 
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is  well  known  that  the  further  you  get  out  on  the 

end  of  a  long  lever  the  more  power  you  have. 

On  cross-examination,  the  witness  testified  that 
he  did  not  deny  Mr.  Hauser's  statement  that  he  had 
made  and  put  in  use  many  of  the  windows  repre- 
sented by  his  model  Exhibit  ''C,"  but  he  does  not 
think  it  accords  with  accepted  mechanical  practice. 
My  explanation  simply  amounts  to,  the  view  that 
the  public  buys  something  is  no  evidence  of  merit 
or  superiority  of  that  article;  it  is  some  evidence 
perhaps  that  it  has  not  been  severely  tested.  You 
have  all  the  elements  here  in  this  model;  you  have 
the  adjuster-arm  and  the  carrier-arm  in  that  model 
you  have  not  got  all  the  patentable,  combinative 
elements;  the  arrangement  forms  a  part  of  the  in- 
vention; you  have  a  window  represented  there  and 
a  sash  slidably  pivoted  in  said  frame,  but  you  have 
not  adjuster-arms,  one  end  of  which  is  fixedly 
pivoted  at  points  slightly  above  the  middle  of  the 
sash  stiles;  you  have  added  another  element  that  is 
not  present  in  that  claim;  it  is  not  pivoted  slightly 
above  the  center;  I  would  not  say  it  is  pivoted  to 
the  sash  at  all;  it  is  pivoted  to  a  bracket;  you  bet  it 
makes  a  difference  in  the  operation  and  I  went  to 
considerable  length  to  tell  you  why;  if  you  were 
to  take  this  out  here  and  pivot  it  right  in  here,  it 
would  not  work,  because  it  would  jamb;  with  these 
centers  in  the  wrong  place  you  can  not  now  reverse 
the  sash  like  you  claim  it  can  be  done;  it  is  all 
garbled  up  to  fit  conditions,  it  is  a  good  enough 
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model;  it  is  not  what  you  have  left  out  that  I  am 
complaining  of ;  it  is  what  you  put  in ;  you  have  put 
in  an  extra  element  on  this  bracket  and  you  have 
moved  all  the  centers  out  of  alignment ;  moving  ele- 
ments change  the  feature  of  the  sash  and  you  can 
not  control  it  and  can  not  reverse  it;  Plaintiff's  Ex- 
hibit 4  is  a  correct  model  of  the  Soule  device ;  [50] 
the  drawings  and  specifications  call  for  a  carrier- 
arm  with  a  curve  in  it,  a  carrier-arm  which  will  be 
bent  so  that  the  window  will  properly  close;  in  this 
model  of  the  old  form  of  awning  device  which  we 
have  here,  it  would  be  absolutely  impossible  by 
bending  the  iron  of  that  according  to  your  specifica- 
tions in  the  Soule  patent  to  make  the  window  work 
in  the  same  way,  because  you  have  moved  all  the 
centers ;  here  is  a  little  model,  less  than  quarter  size ; 
you  have  moved  the  pivot  on  the  sash  stile  with  its 
supporting-arm  2  inches;  that  would  amount  to 
eight  inches  in  a  full-sized  model;  you  have  moved 
the  center  of  the  pivot  on  the  adjuster-arm  at  the 
junction  with  the  frame  2  inches;  that  would  be  8 
inches  more  with  a  full-sized  sash;  you  would  have 
a  nice  time  operating  it  with  those  centers  8  inches 
off  the  center;  if  you  put  it  where  it  belongs  it  would 
work;  the  arms  and  the  way  it  hangs  and  all  that 
in  this  awning  device  is  not  in  accordance  with  the 
specification  in  the  Soule  patent,  absolutely  no;  not 
considering  the  centers  at  all  and  simply  taking  each 
part  of  this  combination  we  have  here  in  the  model 
the  carrier-arm  attached  to  the  frame  and  to  the  ad- 
juster-arm, but  I  will  not  admit  that  you  have  the 
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adjuster-arm  slidably  pivoted  in  the  frame  and  at- 
tached at  a  point  slidably  above  the  center  of  the 
stile  in  the  sash;  it  is  attached  on  a  big  projection 
beyond  the  sash,  not  a  little  one ;  taking  this  combina- 
tion here  of  the  adjuster-arm  and  the  carrier-arm, 
that  could  be  used  if  attached  to  a  window,  such  as 
set  forth  in  the  Soule  patent  and  could  be  made  to 
work  by  changing  the  centers,  oh,  yes,  if  you  wanted 
to  reconstruct  and  rearrange  it;  simply  putting  the 
centers  further  over  on  the  frame  it  could  be  made 
to  work  if  you  changed  it,  it  would  be  made  to  work, 
I  could  make  it  work  and  any  ordinary  mechanic 
could  make  it  work;  by  taking  this  carrier-arm  and 
this  adjuster-arm  and  attaching  it  to  a  window  and 
changing  the  centers  over,  [51]  but  not  changing 
the  mechanism  or  the  construction  in  any  way,  just 
whether  or  not  it  will  work  all  depends  on  how  much 
you  change  it;  I  want  to  say  supplemental  to  what 
I  have  already  said  regarding  the  joining  of  the  ad- 
juster-arm to  the  sash,  in  the  first  place  there  is  no 
pivot  in  an  awning  between  the  adjuster-arm  and 
the  awning;  in  the  second  place,  there  is  no  bracket, 
because  the  adjuster-arm  is  fixed  solid  to  the  board 
that  they  tack  the  end  of  the  canvas  to ;  and  I  want 
to  deny  that  this  model  on  either  side  represents 
anything  in  suit  here  that  I  have  been  examined  on; 
this  is  all  responsive  to  the  question  I  was  asked, 
where  I  was  asked  to  compare  this  and  state 
whether  it  was  a  true  representation  of  an  awning 
fixture;  Plaintiffs'  Exhibit  Patent  No.  4  is  a  true 
representation  of  the  Soule  Patent,  Exhibit  No.  2, 
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l^ecause  there  is  no  significant  deviation  there;  there 
is  no  fixed  point  at  which  that  pivot  pin  shall  be 
joined  to  the  adjuster-arm;  there  is  no  fixed  point  at 
which  that  pivot  shall  be  joined  to  the  frame ;  if  you 
make  that  arm  shorter,  you  will  join  it  at  10,  nearer 
to  the  frame,  and  at  6,  closer  to  the  lower  end  of  the 
adjuster-arm ;  the  curve  of  the  arm  is  not  very  sig- 
nificant, it  absolutely  is  not ;  it  is  simply  a  question 
of  esthetic  value;  it  has  no  mechanism  value  what- 
ever; it  is  a  question  as  to  whether  your  arm  shall 
hang  parallel  with  the  line  of  that  frame  or  be  at  a 
slight  angle;  it  does  not  matter  if  it  is  at  a  slight 
angle  in  this,  if  you  had  changed  the  points  of  at- 
tachment down  below  here  it  would  not  work  on  a 
window  just  as  well  as  any  other  apparatus  because 
you  have  added  not  only  a  physical  mechanical  ele- 
ment in  this  bracket,  but  you  have  moved  the  thing 
all  out  of  balance  and  symetry  and  exposed  all  the 
hardware,  whereas,  it  is  all  uildisclosed  in  the  pat- 
ent; you  can  take  the  adjuster-arm  and  the  carrier- 
arm  from  this  awning  device  and  make  it  work  on  a 
window  and  have  it  all  enclosed  so  as  not  to  expose 
it,  and  you  have  done  it  with  a  fair  measure  of  [52] 
success  in  your  model;  I  do  not  think  it  can  be  done 
without  that  projection;  I  said  a  little  while  ago,  if 
you  put  it  back  to  where  it  belongs  it  could  be  done, 
but  it  is  all  out  of  place  the  way  you  have  it  in  your 
model;  in  regard  to  the  assertion  that  the  patent 
says  that  the  curved  arm  is  important,  I  do  not  care 
what  it  says,  it  works  in  and  out ;  I  am  not  interested 
in  his  bending;  I  claim  that  the  bending  of  that  arm 
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is  absolutely  nonessential  to  the  working  of  that 

device. 

Testimony  of  Frederick  Hauser,  Recalled  in  His 

Own  Behalf. 
FREDERICK  HAUSER  was  then  called  for  fur- 
ther examination  by  his  counsel,  and  stated  that  he 
had  heard  what  the  witness  Baldwin  Vale  had  just 
said,  and  that  the  witness'  explanation  was  this, 
one  arm  here,  the  specification  shows  a  long  arm 
just  as  well,  much  longer  than  it  shows  on  this  one 
here ;  it  is  not  a  true  representation  how  that  works ; 
if  I  put  it  down  here  or  there  I  make  it  work;  Mr. 
Vale  said  it  could  not  be  worked  as  I  make  it,  but 
I  can  make  it  work  in  a  perfectly  good  way;  merely 
changing  the  point  of  connection  or  substituting  a 
long  arm  for  a  short  one  would  not  require  any  in- 
vention, not  at  all,  but  putting  the  sash  here,  ab- 
solutely different,  as  called  for  in  the  specification, 
the  curve  we  have  in  it  in  order  to  close  the  sash  in 
the  position;  the  curve  is  on  the  outside  in  their  arm; 
in  mine  it  shows  exactly  the  same  condition  they 
have  got  in  their  specification;  when  they  put  it  in 
first  it  was  completely  exposed  to  the  outside;  they 
make  that  curve  on  it  so  that  the  window  comes  back 
into  place;  if  they  expose  that  arm  completely  they 
put  that  curve  on;  now  lately  they  come  and  con- 
struct this  in  a  frame ;  it  is  just  as  easy  and  just  as 
well  to  make  a  little  smaller  arm  and  make  it  down 
here;  in  the  model  it  shows  an  arm  from  here  ta 
there;  now  they  have  changed  that  around;  there  is 
everything  in  this  model  according  to  their     [53] 
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specifications;  according  to  that  curved  arm,  I 
thought  I  would  just  represent  this  and  use  that 
curve  in  this  place;  I  thought  it  was  necessary  to 
make  this  straight;  so  I  made  this  straight;  if  I 
were  to  curve  that  I  would  take  that  point  in  there 
and  it  works  no  question;  we  get  awnings  where 
that  is  not  solid,  where  it  is  loosely  pivoted;  we  have 
got  some  that  are  solid;  and  we  have  some  that  are 
loose ;  that  is  all  I  have  to  say  about  it. 

Testimony  of  Fred  Behnke,  for  Defendants. 
FRED  BEHNKE,  called  as  a  witness,  testified 
that  his  place  of  business  was  at  1284  Mission  Street ; 
and  consisted  of  awnings;  had  been  in  the  business 
for  thirty  years ;  that  he  had  all  kinds  of  awnings  and 
sold  them  to  the  retail  trade;  that  Defendant's  Ex- 
hibit ''I"  on  one  side  is  a  fair  representation  of  the 
mechanism  he  used  in  raising  and  lowering  an  awn- 
ing; this  lighter-rod  will  hold  the  awning  up  like  it 
will  hold  a  window ;  this  is  a  French  patent  on  awn- 
ings made  in  Paris,  it  ran  out  17  years  ago,  and  since 
17  years  we  have  made  them  all,  every  one,  in  San 
Francisco ;  this  is  the  adjuster-arm ;  the  upper-ann  is 
the  one  that  holds  the  weight;  this  arm  should  be 
horizontal ;  this  would  be  the  lever-bar,  what  we  call 
the  lever-bar,  which  works  just  like  it  works  here, 
this  one  works  in  and  the  other  one  works  out;  by 
turning  this  around,  and  having  this  straight  out,  and 
having  this  arm  here,  this  can  be  regulated  for  any 
building ;  buildings  are  not  the  same  types,  and  some- 
times it  will  be  8  feet,  10  feet,  or  9  feet ;  sometimes  we 
make  them  5,  or  6,  or  7,  or  10  feet,  whatever  it  may 
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be;  that  is  just  a  matter  of  the  way  the  building  is 
constructed ;  on  the  other  side  of  this  model  we  find 
what  appear  to  be  flat  arms  used  instead  of  the 
round;  we  used  years  ago  flat  arms,  but  in  latest 
years  we  have  used  cold  rolled  steel;  flat  arms  were 
lower  a  good  deal,  than  cold  rolled  steel,  and  that  is 
the  reason  we  used  the  flat  arms ;  years  ago  we  used 
to  build  flat  arms  because  they  were  cheaper  than 
[54]  cold  rolled  steel ;  but  it  is  not  so  now  any  more ; 
we  used  cold  rolled  steel  on  awnings. 

On  cross-examination  the  witness  testified  as  fol- 
lows: 

Eef erring  to  defendant's  model  of  the  awning 
model,  we  call  that  long  arm  the  out  bar ;  in  the  awn- 
ings as  we  make  them  they  come  out  straight ;  as  ta 
whether  or  not  they  come  out  in  a  vertical  position 
like  they  are  here,  that  depends  a  good  deal;  some 
buildings  have  them  standing  this  way,  and  some 
have  them  straight  down,  and  some  have  them  four 
feet  below  that ;  I  do  not  know  who  made  this  model ; 
I  don't  know  who  did;  as  to  why  the  maker  of  the 
model  made  that  rod  standing  up  there  instead  of 
coming  out  straight  like  they  do  in  awnings,  this  is 
for  a  window  and  naturally  you  could  not  use  it  for 
an  awning;  then  this  would  stand  straight;  it  would 
come  further  down ;  it  would  come  from  here  to  here, 
more  straight,  it  would  have  more  balance  there ;  of 
course  I  do  not  know  anything  about  this;  I  can  only 
say  about  what  this  arm  would  represent;  this  arm 
could  be  made  so  that  it  would  work  just  the  same  by 
making  this  lever  longer ;  in  the  awning  structure  we 
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extend  that  arm  out  straight,  when  you  go  to  put  it 
on  this  model  for  a  window  and  whether  you  have  to 
change  it  into  the  other  position,  that  I  do  not  know 
anything  about,  the  window,  I  could  not  argue  on  the 
window  question ;  the  window  I  don 't  know  anything 
about ;  I  am  not  versed  in  window  frames ;  I  do  not 
know  about  window- frames ;  in  awnings  I  have  been 
thirty  years  engaged;  windows  I  don't  know  any- 
thing about;  as  to  whether  or  not  this  slide  on  the 
model  is  higher  or  shorter  than  in  an  awning,  some 
awnings  would  be  6  feet  out  and  some  7  feet  and 
some  8  and  some  9,  whatever  it  is;  where  the  build- 
ing is  lower,  the  slide  would  be  longer;  w^here  the 
building  is  higher  the  slide  would  be  shorter;  as  to 
whether  or  not  in  order  to  change  over  the  entire 
structure  and  apply  it  to  a  window,  and  whether  you 
w^ould  have  to  change  the  construction    [55]    and  ar- 
rangement considerably,   I  do  n^ot  know  anything 
about  it ;  I  cannot  say ;  where  a  window  was  bigger 
you  would  have  to  change  it,  and  where  a  window  was 
smaller  you  would  have  to  change  it,  I  presume,  like 
an  awning ;  this  construction  here  is  in  the  exact  form 
that  is  shown  on  awnings,  but  the  arm  is  just  the 
same ;  in  the  awning  the  arrangement  of  these  parts 
is  exactly  the  same  as  shown  in  this  model ;  they  are 
not  in  the  same  position;  this  stands  up  and  down; 
the  other  one  stands  more  straight;  as  to  whether 
there  is  a  different  arrangement  in  these  two  cases  I 
would  not  say ;  there  is  a  lever  up  there ;  there  is  the 
slide ;  there  are  stops  and  everything,  exactly  like  an 
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awning ;  they  are  not  arranged  in  a  different  way  in 
an  awning  from  what  they  are  in  this  model  they  are 
arranged  exactly  the  same  way ;  I  said  a  moment  ago 
that  in  the  awning  the  rod  came  out  straight,  it  could 
hang  down  or  come  higher  up  with  an  angle  of  45 
degrees;  in  some  buildings  they  want  an  awning  at 
45  degrees,  and  some  want  them  straight;  it  just  de- 
pends on  what  they  want ;  nobody  wants  them  to  come 
up  straight  like  in  this  model,  vertical ;  no,  I  have  not 
made  any  like  that ;  in  the  ones  I  have  made  they  are 
arranged  different  but  they  were  never  made  any  dif- 
ferent; they  were  fastened  together  the  way  this  is 
fastened  here;  it  should  be  fastened  more  over  the 
middle;  that  is  the  way  it  should  be  fastened;  off 
toward  the  end,  but  the  awning  rod  will  run  up  the 
same  exactly  as  this ;  if  the  awning  were  down  here 
and  the  awning  came  up,  this  frame  would  come  up 
exactly  like  this  comes  up  against  the  building ;  if  the 
awning  was  here,  it  would  stand  like  this  stands  now ; 
this  is  the  awning  up ;  if  the  awning  comes  down  this 
comes  down ;  in  the  case  of  an  awning  what  we  want 
to  do  is  to  fold  it  up  like  this ;  the  object  of  having 
that  fixture  on  the  awning  is  to  roll  it  up ;  the  object 
is  to  roll  it  down  and  get  it  in  position  and  fold  it  up 
and  get  it  in  position;  if  you  roll  the  awning  [56] 
up  it  is  up  on  the  building,  and  if  you  lower  your 
awning  down  it  stands  on  an  angle. 

The  defendants  offered  in  evidence  certified  copy 
of  file-wrapper  contents  of  the  Soule  and  Larsen 
Patent,  No.  1,159,604,  granted  November  9,  1915, 
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wliich  was  duly  marked  by  the  clerk  as  one  of  defend- 
ant's exhibits. 

Defendants  also  offered  in  evidence  the  patent  is- 
sued to  Frederick  Hauser,  dated  October  20,  1914, 
No.  1,114,260. 

The  foregoing  constitutes  the  substance  of  all  the 
evidence  offered  at  the  trial. 

Approved : 

FRANK  H.  RUDKIN, 

Judge. 

Stipulation  Re  Statement  of  Evidence. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above-entitled  suit  that  the  fore- 
going statement  constitutes  all  of  the  evidence  which 
was  offered  at  the  trial  by  the  respective  parties,  and 
is  a  full,  true,  and  correct  statement  thereof  in  narra- 
tive form. 

It  is  also  stipulated  and  agreed  that  the  paper  ex- 
hibits referred  to  in  the  above  statement  need  not  be 
copied  herein,  but  that  the  said  exhibits  including  the 
said  file  wrapper  contents  of  the  Soule  and  Larsen 
patent,  together  with  all  the  physical  exhibits  may  be 
transmitted  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  here  used  by  either  of  the  parties 
upon  the  appeal  of  the  case. 

May  8,  1917. 

JOHN  H.  MILLER, 

Attorney  for  Plaintiff. 

SCRIVNER  &  HETTMAN, 

Attorneys  for  Defendants.     [57] 

Approved : 

FRANK  H.  RUDKIN, 

Judge. 
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[Endorsed]  :  Filed  May  17,  1917.    W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [58] 


In  the  Southern  Division  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  Second  Division. 

No.  244— IN  EQUITY. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 

et  al., 

Defendants. 

Plaintiff's   Petition    for    an    Order    Allowing    an 

Appeal. 

The  Simplex  Window  Company,  plaintiff  in  the 
above-entitled  suit,  feeling  itself  aggrieved  by  the 
final  decree  heretofore  made  and  entered  in  the  above 
case  on  March  22,  1917,  wherein  and  whereby  it  was 
ordered,  adjudged  and  decreed  that  the  plaintiff  take 
nothing  by  its  said  action  and  that  the  said  complaint 
be  dismissed,  and  that  defendants  do  have  and  re- 
cover of  and  from  said  plaintiff  their  costs  and  dis- 
bursements in  said  suit  taxed  at  $88.20,  and  the 
defendants  have  execution  therefor,  comes  now  into 
court  by  its  counsel  and  prays  the  Court  for  an  order 
allowing  the  said  plaintiff  to  prosecute  an  appeal 
from  the  said  final  decree  to  the  Honorable  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, under  and  according  to  the  laws  of  the  United 
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States  in  that  behalf  made  and  provided,  and  that  an 
order  be  made  fixing  the  amount  of  security  which 
the  said  plaintiff  shall  give  and  furnish  upon  said  ap- 
peal, and  that  upon  said  security  being  given  all  fur- 
ther proceedings  in  this  Court  and  the  issuance  of 
execution  be  suspended  and  stayed  until  the  final 
determination  of  said  appeal  by  the  said  United 
tStates  Circuit  Court  of  Appeals. 

And  your  petitioner  will  ever  pray,  etc. 

JOHN  H.  MILLER, 
Solicitor  and  Counsel  for  Plaintiff.     [59] 
Service  of  the  within  petition  for  an  order  allow- 
ing appeal  by  receipt  of  copy  admitted  this  17th  day 
of  April,  A.  D.  1917. 

SCRIVNER  &  HETTMAN, 
For  Defendants. 

[Endorsed]  :  Filed  Apr.  19,  1917.     W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [60] 


In  the  Southern  Division  of  the  District  Court  of  the 
United  States,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

IN  EQUITY— No.  244. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER     REVERSIBLE     WINDOW     COM- 
PANY, 

Defendants. 
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Assignment  of  Errors  on  Appeal. 

Now  comes  plaintiff  herein,  Simplex  Window 
Company,  by  its  counsel,  and  specifies  and  assigns 
the  following  as  the  errors  upon  which  it  will  rely 
upon  its  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  decree 
made  and  entered  by  this  Honorable  Court  on  March 
22,  1917,  dismissing  plaintiff's  suit  and  awarding 
judgment  for  costs  in  favor  of  defendants,  viz : 

1.  Error  of  the  above-entitled  court  in  ordering, 
adjudging  and  decreeing  that  plaintiff  take  nothing 
by  its  said  action. 

2.  Error  of  the  above-entitled  court  in  ordering^ 
adjudging  and  decreeing  that  plaintiff's  complaint 
be  dismissed. 

3.  Error  of  the  above-entitled  court  in  ordering, 
adjudging  and  decreeing  that  plaintiff  take  nothing 
in  respect  of  and  for  the  infringement  of  its  United 
States  letters  patent  No.  1,159,604,  issued  November 
9,  1915,  to  Simplex  Window  Company. 

4.  Error  of  the  above-entitled  court  in  ordering^ 
adjudging  and  decreeing  that  the  suit  be  dismissed  as 
to  said  United  States  letters  patent  No.  1,159,604, 
dated  November  9th,  1915,  to  Simplex  Window  Com- 
pany. 

5.  Error  of  the  above-entitled  court  in  ordering, 
adjudging  [61]  and  decreeing  that  plaintiff  take 
nothing  in  respect  of  and  for  the  infringement  of  let- 
ters patent  No.  1,072,669,  issued  September  9,  1913, 
to  Simplex  Window  Company. 

6.  Error  of  the  above-entitled  court  in  dismissing 
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said  suit  in  respect  of  said  patent  No.  1,072,669. 

7.  Error  of  the  above-entitled  court  in  failing  to 
order,  adjudge  and  decree  that  the  said  patent 
No.  1,159,604  is  a  good  and  valid  patent  and  has  been 
infringed  by  the  defendants. 

8.  Error  of  the  court  in  failing  to  order,  adjudge 
and  decree  that  the  said  patent  No.  1,072,669  is  a  good 
and  valid  patent  and  has  been  infringed  by  the  de- 
fendants. 

9.  Error  of  the  above-entitled  court  in  failing  to 
award  to  plaintiff  an  injunction  against  further  in- 
fringement of  said  letters  patent  No.  1,159,604. 

10.  Error  of  the  above-entitled  court  in  failing  to 
award  to  the  plaintiff  an  injunction  against  further 
infringement  of  said  letters  patent  No.  1,072,669. 

11.  Error  of  the  above-entitled  court  in  failing  to 
enter  an  interlocutory  decree  in  favor  of  the  plaintiff 
in  the  usual  form,  establishing  the  validity  and  pro- 
hibiting the  infringement  o£  the  two  letters  patents 
in  suit. 

12.  Error  of  the  above-entitled  court  in  ordering, 
adjudging  and  decreeing  that  the  defendants  have 
and  recover  of  and  from  the  plaintiff  their  costs  and 
disbursements,  taxed  at  the  sum  of  $88.20. 

13.  Error  of  the  Court  in  ordering,  adjudging 
and  decreeing  that  defendants  are  entitled  to  any 
costs  from  the  plaintiff. 

NOW,  THEREFORE,  in  order  that  the  foregoing 
assignments  of  error  may  be  and  appear  of  record, 
plaintiff  presents  the  same  to  the  Court  and  prays 
that  the  same  may  be  filed,  and  that  such  disposition 
be  made  thereof  as  is  in  accordance  with  the  laws 
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of  the  United  States  in  that  behalf  made  and  pro- 
vided, [62]  and  plaintiff  further  prays  that  the 
said  final  decree  be  reversed  and  that  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California  be  directed  to  enter  an  interlocutory 
decree  in  favor  of  the  plaintiff  and  against  the  de- 
fendant in  the  usual  form,  adjudging  the  validity  and 
infringement  of  the  patents  in  suit,  and  enjoining 
any  further  infringement  thereof,  and  referring  the 
case  to  a  Master  in  Chancery  for  an  accounting  of 
damages  and  profits. 

All  of  which  is  respectfully  submitted. 

JOHN  H.  MILLER, 
Solicitor  and  Counsel  for  Plaintiff. 
Service  of  the  within  assignment  of  errors  on  ap- 
peal admitted  this  17th  day  of  April,  A.  D.  1917. 
SCRIVNER  &  HETTMAN, 

Atty.  for  Defendants. 

[Endorsed] :  Filed  Apr.  19,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [63] 


In  the  Southern  Division  of  the  District  Court  of  the 
United  States,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

No.  244— IN  EQUITY. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 
et  al., 

Defendants. 
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Order  Allowing  Appeal  of  Plaintiff  from  the  Final 

Decree. 

The  plaintiff  having  filed  its  petition  in  the  above- 
entitled  suit  for  an  order  allowing  an  appeal  from 
the  final  decree  therein,  accompanied  with  an  assign- 
ment of  errors  in  due  form, — 

NOW,  THEREFORE,  upon  motion  of  John  H. 
Miller,  Esq.,  solicitor  and  counsel  for  plaintiff,  IT 
IS  ORDERED  that  said  petition  be  and  the  same  is 
hereby  granted,  and  the  plaintiff  is  hereby  allowed 
to  take  an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final  de- 
cree made  and  entered  in  the  above-entitled  case  and 
dated  March  22, 1917,  in  favor  of  the  defendants  and 
against  the  plaintiff,  wherein  and  whereby  it  was  or- 
dered, adjudged  and  decreed  that  the  plaintiff  take 
nothing  by  its  action,  and  that  plaintiff's  complaint 
be  dismissed  and  defendants  have  and  recover  from 
plaintiff  their  costs  and  disbursements  in  said  suit 
taxed  at  the  sum  of  $88.20. 

And  it  is  further  ORDERED  that  the  amount  of 
security  for  costs  which  the  plaintiff  shall  give  on 
said  appeal  be  and  the  same  is  hereby  fixed  at  the  sum 
of  Three  Hundred  (300)  Dollars. 

And  it  further  appearing  that  plaintiff  has  prayed 
for  a  [64]  supersedeas  and  stay  of  execution  of 
said  decree  pending  said  appeal,  it  is  further  OR- 
DERED, ADJUDGED  AND  DECREED  that  the 
amount  of  security  to  be  furnished  by  plaintiff  for 
such  supersedeas  and  stay  be  and  the  same  is  hereby 
fixed  at  the  sum  of  Two  Hundred  Dollars  ($200)  and 
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that  -Qpon  plaintiff's  furnishing  and  giving  a  bond  on 
appeal  in  the  aggregate  sum  of  Five  Hundred  ($500) 
Dollars,  conditioned  as  required  by  law,  all  further 
proceedings  in  this  Court  and  the  issuance  of  execu- 
tion be  and  the  same  is  hereby  stayed  and  superseded 
until  the  final  determination  of  said  appeal  by  the 
said  United  States  Circuit  Court  of  Appeals. 

And  it  is  further  ORDERED  that  upon  the  giving 
of  such  bond,  a  certified  transcript  of  the  records  and 
proceedings  herein  be  forthwith  transmitted  to  the 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated  this  19th  day  of  April,  1917. 

WM.  C.  VAN  FLEET, 
Judge. 

Service  of  the  within  order  allowing  appeal  of 
plaintiff  from  final  decree  admitted  this  17th  day  of 
April,  A.  D.  1917. 

SCRIVNER  &  HETTMAN, 
For  Defendants. 

[Endorsed]  :  Filed  Apr.  19,  1917.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [65] 
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In  the  Southern  Division  of  the  District  Court  of  the 
United  States,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

No.  244. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 

et  al., 

Defendants. 

Stipulation  Fixing  Amount  of  Security  on  Appeal. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above-entitled  suit  that  the  amount 
of  security  for  costs  which  the  plaintiff  shall  give  on 
appeal  be  and  the  same  is  hereby  fixed  at  the  sum  of 
Three  Hundred  (300)  Dollai;s;  also  that  the  amount 
of  security  to  be  furnished  by  plaintiff  for  a  super- 
sedeas and  stay  of  execution  be  and  the  same  is 
hereby  fixed  at  the  sum  of  Two  Hundred  (200)  Dol- 
lars; and  that  upon  the  plaintiff's  furnishing  and 
giving  a  bond  on  appeal  in  the  aggregate  sum  of  Five 
Hundred  (500)  Dollars,  conditioned  as  required  by 
law,  all  further  proceedings  in  this  court  and  the 
issuance  of  execution  be  stayed  and  superseded  until 
the  final  determination  of  said  appeal  by  the  said 
United  States  Circuit  Court  of  Appeals. 
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Dated  tMs  17  day  of  April,  1917. 

JOHN  H.  MILLEE, 

Attorney  for  Plaintiff. 
SCRIVNER  &  HETTMAN, 

Attorneys  for  Defendants. 

So  ordered: 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed] :  Filed  Apr.  19,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.    .[66] 


In  the  Southern  Division  of  the  District  Court  of  the 
United  States,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

No.  24^-IN  EQUITY. 

SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 
vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 

et  al., 

Defendants. 

Bond  on  Appeal  by  Plaintiif  from  Final  Decree. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
Tliat  National  Surety  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York  and  duly  authorized  and. 
licensed  to  transact  a  suretyship  business  in  the  State 
of  California,  and  to  furnish  bonds  in  the  Federal 
courts,  is  held  and  firmly  bound  in  the  penal  sum  of 
Five  Hundred  (500)  Dollars  to  be  paid  to  the  defend- 
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ants,  Hauser  Reversible  Window  Company,  Fred 
Hauser  and  Jessie  Hauser,  their  and  each  of  their 
successors  and  assigns,  for  which  payment,  well  and 
truly  to  be  made,  the  National  Surety  Company  binds 
itself,  its  successors  and  assigns,  firmly  by  these 
presents. 

The  condition  of  the  foregoing  bond  is  such,  that 
whereas  the  Simplex  Window  Company,  plaintiff  in 
the  above  suit,  has  taken,  or  is  about  to  take  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  reverse  the  final  decree  made 
and  entered  on  the  22d  day  of  March,  1917,  by  the 
District  Court  of  the  United  States  for  the  Northern 
District  of  California,  Second  Division,  in  the  above- 
entitled  suit,  in  favor  of  the  defendants  and  against 
the  plaintiff,  wherein  and  whereby  it  was  ordered^ 
adjudged  and  decreed  that  plaintiff  take  nothing  by 
its  said  action  and  that  its  complaint  be  dismissed, 
that  defendants  have  and  recoyer  from  the  plaintiff 
the  costs  and  disbursements  taxed  at  the  sum  of 
Eighty-eight  and  20/100  ($88.20)  Dollars,  and  that 
defendants  have  execution  therefor;     [67] 

NOW,  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  said  Simplex  Window 
Company  shall  prosecute  its  said  appeal  to  effect  and 
shall  answer  all  damages  and  costs,  if  it  shall  fail  to 
make  its  plea  good,  then  this  obligation  shall  be  void ; 
otherwise  to  remain  in  full  force  and  effect. 
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Dated  at  San  Francisco,  California,  this  18th  day 
of  April,  1917. 

[Seal]    NATIONAL  SURETY  COMPANY, 
By  FRANK  L.  GILBERT, 

Attorney  in  Fact. 

The  within  bond  is  hereby  approved. 

WM.  C.  VAN  FLEET, 
Judge. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

On  this  eighteenth  day  of  April,  in  the  year  one 
thousand  nine  hundred  and  seventeen,  before  me, 
John  McCallan,  a  Notary  Public  in  and  for  the  City 
and  County  of  San  Francisco,  State  of  California, 
residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Frank  L.  Gilbert,  known  to  me  to 
be  the  person  whose  name  is  subscribed  to  the  within 
instrument  as  the  attorney  in  fact  of  the  National 
Surety  Company,  the  corporation  described  in  the 
within  instrument,  and  also  known  to  me  to  be  the 
person  who  executed  it  on  behalf  of  the  corporation 
therein  named,  and  the  said  Frank  L.  Gilbert  ac- 
knowledged to  me  that  he  subscribed  the  name  of  the 
National  Surety  Company  thereto  as  principal  and 
his  own  name  as  attorney  in  fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  at  my  office  in 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, the  day  and  year  in  this  certificate  first  above 
written. 

[Seal]  JOHN  McCALLAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.    ,[68] 
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[Endorsed]  :  Filed  Apr.  19,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [6^] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Courts  Northern  District  of  California, 
Second  Division. 

No.  2M— IN  EQUITY. 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 
vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 
et  al., 

Defendants. 

Order  Allowing  Withdrawal  of  Original  Exhibits. 

On  motion  of  John  H.  Miller,  Esq.,  counsel  for 
the  Simplex  Window  Company,  plaintiff,  and  good 
cause  appearing  therefor,  it  is  by  the  Court 

ORDERED  that  all  original  exhibits  offered  in  evi- 
dence in  the  above-entitled  case  may  be  withdrawn 
from  the  files  of  the  above-entitled  court  and  of  the 
clerk  thereof,  and  by  said  clerk  be  transmitted  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  as  a  part  of  the  record  on  appeal  of  the  plain- 
tiff herein  to  said  Circuit  Court  of  Appeals  from  the 
final  decree,  the  said  original  exhibits  to  be  returned 
to  the  files  of  this  court  upon  the  determination  of 
said  Appeal  by  said  Circuit  Court  of  Appeals. 
Dated  May  9th,  1917. 

WM.  C.  VAN  FLEET, 
Judge. 


80  The  Simplex  Windoiv  Company  vs. 

Service  of  the  within   Order   allowing  the  with- 
drawal of  original  exhibits  admitted  this day  of 

May,  A.  D.  1917. 

SCRIVNER  &  HETTMAN, 
Attys.  for  Defendants. 

[Endorsed]  :  Filed  May  9,  1917.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [70] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  Northern  District  of  California, 
Second  Division. 

No.  244— IN  EQUITY. 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff, 

vs. 

HAUSER  REVERSIBLE  WINDOW  CO.,  FRED 
HAUSER  &  JESSIE  HAUSER, 

Defendants. 

Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record  on  Appeal. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  do  herehy  certify  the  foregoing 
seventy  (70)  pages,  numbered  from  1  to  70,  inclu- 
sive, to  be  full,  true  and  correct  copies  of  the  record 
and  proceedings  as  enumerated  in  the  Praecipe  for 
Transcript  of  Record,  as  the  same  remain  on  file  and 
of  record  in  the  above-entitled  cause,  and  that  the 
same  constitute  the  record  on  appeal  to  the  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $40.60 ;  that  said  amount  was 
paid  by  John  H.  Miller,  Esq.,  attorney  for  plaintiff; 
and  that  the  original  citation  issued  herein  is  here- 
unto annexed. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  District  Court 
this  31st  day  of  May,  A.  D.  1917. 

[Seal]  WALTER  B.  MALING, 

Clerk.     [71] 


Citation  on  Appeal. 

UNITED  STATES  OF  AMERICA,— ss. 
The  President  of  the  United  States,  to  Hauser  Re- 
versible Window  Company,  Fred  Hauser  and 
Jessie  Hauser,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days   from  the  date   hereof,  pursuant   to   an   order 
allowing  an  appeal,  of  record  in  the  Clerk's  Office  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Second  Division,  wherein  The 
Simplex  Window^  Company  is  appellant,  and  you  are 
appellees,  to  show  cause,  if  any  there  be,  why  the 
decree  rendered  against  the  said  appellant,  as  in  the 
said  order  allowing  appeal  mentioned,  should  not  be 
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corrected,  and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  WILLIAM  C.  VAN 
FLEET,  United  States  District  Judge  for  the  North- 
ern District  of  California,  this  19th  day  of  April,. 
A.  D.  1917. 

WM.  C.  VAN  FLEET, 
United  States  District  Judge.     [72] 
Service  of  the  within  Citation  on  Appeal  admitted 
this  19th  day  of  April,  1917. 

SCRIVNER  &  HETTMAN, 
Attorneys  for  Defendants. 

[Endorsed]  :  No.  244.  United  States  District  Court 
for  the  Northern  District  of  California,  Second 
Division.  The  Simplex  Window  Company,  Appel- 
lant, vs.  Hauser  Reversible  Window  Company  et  al.y 
Appellees.  Citation  on  Appeal.  Filed  Apr.  19, 
1917.  W.  B.  Maling,  Clerk.  By  J.  A.  Schaertzer, 
Deputy  Clerk. 


[Endorsed]:  No.  3004.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Sim- 
plex Window  Company,  a  Corporation,  Appellant, 
vs.  Hauser  Reversible  Window  Company,  a  Corpora- 
tion, Fred  Hauser  and  Jessie  Hauser,  Appellees. 
Transcript  of  Record.  Upon  Appeal  from  the 
Southern  Division  of  the  United  States  District 
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Court    for   the    Northern    District   of    California, 
Second  Division. 
Filed  May  31,  1917. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

THE  SIMPLEX  WINDOW  COMPANY, 

Plaintiff  and  Appellant, 

vs. 

HAiVSEiV  REVERSIBLE  WINDOW  COMPANY 
et  al., 

Defendant  and  Appellee. 

Stipulation  Under  Rule  23. 
IT  IS  HEREBY  STIPULATED  AND  AGREED 

by  and  between  the  parties  to  the  above-entitled  suit, 
that  the  following  portions  of  the  record  on  appeal 
need  not  be  printed  as  a  part  of  the  printed  record, 
to  wit: 

Defendant's  exhibit  file  wrapper  contents  of  Soule 
and  Larsen  patent  No.  1,159,604,  being  an  exhibit 
filed  by  the  defendant  in  the  court  below  on  June  1, 
1917. 

IT  IS  FURTHER  STIPULATED  AND 
AGREED  that  this  stipulation  shall  not  operate  to 
prevent  said  portions  so  omitted  from  the  printed 
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record  being  used  and  referred  to  by  either  of  the 
j.H.M.  parties  on  the  hearing  of  this  appeal,  the 
same  bcin^  agreeable  te  tfee  court. 
IT  IS  FURTHER  AGREED  that  this  Stipulation 
and  Plaintiff's  Exhibit  No.  1,  Soule  and  Larsen 
Patent  No,  1,159,604,  are  to  be  printed  as  part  of  the 
record  on  appeal. 

JOHN  H.  MILLER, 

Solicitor  for  Appellant. 
SCRIVNER  &  HETTMAN, 
Solicitors  for  Appellee. 
Dated  July  14th,  1917. 

[Endorsed]  :  No.  3004.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  The 
Simplex  Window  Co.,  Plaintiff  and  Appellant,  vs. 
Hansen  Reversible  "Window  Company  et  al.,  Defts. 
and  Appellees.  Stipulation.  Filed  Jul.  14,  1917. 
F.  D.  Monckton,  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  244— IN  EQUITY. 

THE  SIMPLEX  WINDOW  COMPANY, 

Appellant, 

vs. 

HAUSER  REVERSIBLE  WINDOW  COMPANY 
et  al., 

Appellees. 
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Order  Extending  Time  to  File  Record  and  Docket 

Cause. 

Good  cause  appearing  therefor ; 

IT  IS  HEREBY  ORDERED,  that  appellant's 
time  in  which  to  file  the  record  herein  and  docket  the 
case  with  the  clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  be  and  the  same  is 
hereby  enlarged,  and  that  appellant  be  and  hereby  is 
given  thirty  (30)  days  from  date  within  which  to  do 
so,  and  the  time  within  which  to  certify  to  said  record 
and  to  file  transcript  thereof  is  extended  accordingly. 

Dated  May  18,  1917. 

WM.  H.  HUNT, 

Judge. 

[Endorsed] :  No.  3004.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Sim- 
plex Window  Company  vs.  Houser  Reversible  Win- 
dow Company  et  al.  Order  Under  Rule  16  Enlarg- 
ing Time  to  June  17,  1917,  to  File  Record  Thereof 
and  to  Docket  Case.  Filed  May  18,  1917.  F.  D. 
Monckton,  Clerk.  Refiled  May  31,  1917.  F.  D. 
Monckton,  Clerk. 
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Plaintiff's  Exhibit  No.  1 — Soule  and  Larsen  Patent 
No.  1,159,604. 

No.  1,159,604. 
THE  UNITED  STATES  OF  AMERICA. 
To  All  to  Whom  These  Presents  Shall  Come: 

WHEREAS,  ARTHUR  C.  SOULE  and  LOUIS 
A.  LARSEN,  of  San  Francisco,  California,  have  pre- 
sented to  the  Commissioner  of  Patents  a  petition 
praying  for  the  grant  of  Letters  Patent  for  an 
alleged  new  and  useful  improvement  in 

WINDOWS, 

They  having  assigned  their  right,  title,  and  interest 
in  said  improvement,  by  mesne  assignments,  to  The 
Simplex  Window  Company,  of  San  Francisco,  Cali- 
fornia, a  corporation  of  California,  a  description  of 
which  invention  is  contained  in  the  specification  of 
which  a  copy  is  hereunto  annexed  and  made  a  part 
hereof,  and  have  complied  with  the  various  require- 
ments of  Law  in  such  cases  made  and  provided,  and 

WHEREAS,  upon  due  examination  made  the  said 
Claimants  are  adjudged  to  be  justly  entitled  to  a 
patent  under  the  Law. 

Now,  therefore,  these  Letters  Patent  are  to  grant 
unto  the  said  The  Simplex  Window  Company,  its 
successors  or  assigns  for  the  term  of  Seventeen 
years  from  the  ninth  day  of  November,  one  thou- 
sand nine  hundred  and  fifteen,  the  exclusive  right 
to  make,  use  and  vend  the  said  invention  through- 
out the  United  States  and  the  Territories  thereof. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington  this  ninth 
day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fifteen,  and  of  the  Indepen- 
dence of  the  United  States  of  America  the  one  hun- 
dred and  fortieth. 

[Seal]  J.  T.  NEWTON, 

Acting  Commissioner  of  Patents. 
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UNITED  STATES  PATENT  OFFICE. 


AETHUR  0.  SOUI.E  AND  LOUIS  A.  LARSEN,  OF  SAN  FRANCISCO,  CALIFORNIA, 
ASSIGNORS,  BY  MESNE  ASSIGNMENTS,  TO  THE  SIMPLEX  WINDOW  COM- 
PANY, OF  SAN  FRANCISCO,  CALIFORNIA,  A  CORPORATION  OF  CALIFORNIA. 

WINDOW, 

Specification  of  Letters  Patent.  Patented  Nov.  9, 1915. 

Application  filed  October  31,  1911.     Serial  No.  657,784. 


1,159,604. 


To  all  whom  it  may  concern: 

Be  it  known  that  we,  Arthur  C.  Soule 
and  Louis  A.  Larsen,  citizens  of  the  United 
States,  residing  in  the  city  and  county  of 
San  Francisco,  State  of  California,  have  in- 
vented certain  new  and  useful  Improve- 
ments in  Windows,  whereof  the  following  is 
a  specification. 

Our  invention  relates  in  general  way  to 
■windows,  and  especially  to  swinging  win- 
dows which  move  entirely  to  one  side  or  the 
other  of  a  supporting  frame  as  opposed  to 
centrally  pivoted  windows,  which,  when 
opened,  lie  with  their  sashes  on  both  sides 
of  the  frame. 

Centrally  pivoted  windows  have  the  up- 
per and  lower  parts  of  their  sashes  acting  as 
counterweights  to  each  other,  and  are  prac- 
tically balanced  in  any  position ;  but  win- 
dows which  swing  from  one  of  their  edges 
are  counter- weighted ;  or  fixed  in  position  by 
adjusting  means  or  devices  which  require  to 
be  moved  and  operated  by  hand  or  otherwise 
and  through  which  the  sashes  moved. 

It  is  also  characteristic  of  windows  hinged 
on  their  edges  that  only  one  face  is  turned' 
inwardly,  which  makes  washing  of  the  out- 
side thereof  a  difficult  matter.  Further- 
more vertically  sliding  windows  hung  usu- 
ally by  counterweights  move  in  one  direction 
and  thereby  open  one-half  of  the  space  in 
whieli    they    operate. 

It  is  our  object  to  provide  a  novel  window 
in  which  the  sash  swings  entirely  to  one  side 
of  the  frame,  and  which  requires  no  counter- 
weights or  mechanism  to  give  it  stability  in 
any  position  desired,  and  in  which  the  sash 
may  be  turned  with  either  face  inward  or 
outward. 

A  further  object  of  our  invention  is  to 
provide  simple  and  effective  means  for 
hanging,  operating  and  controlling  the 
movements  of  the  sashes  and  to  increase  the 
opening  space  in  operation. 

With  these  and  other  objects  in  view,  the 
nature  of  which  will  appear  in  the  follow- 
ing specification,  our  invention  consists  in 
a  grooved  window-frame,  in  which  friction 
guides  are  slidably  secured  and  support  the 
sash  in  pivoted  position  near  its  upper  ends, 
and  carrier  arms,  one  end  of  which  is  piv- 
otally  secured  to  the  side  of  said  sash,  near 
its  vertical  center,  while  the  other  end  is 
pivoted    to    the    side  of    the  window  frame. 


The  invention  further  consists  in  provid-  55 
ing  window  frames  with  a  sill  and  jambs 
designed  to  receive  a  sash  and  form  there- 
with a  water  tight  joint  by  providing  the 
jambs  with  a  rabbet  and  the  side  walls  of 
the  rabbet  provide  a  stop  for  the  sash  when  60 
the  same  is  in  a  closed  position. 

It  also  further  consists  in  the  novel  com- 
binations, parts  and  arrangement's,  ex- 
plained in  the  following  description,  and 
particularly  pointed  out  in  the  claims  at  the  65 
end  hereof,  and  illustrated  in  the  accom- 
panying  three   sheets   of   drawings,   in  which, 

Figure  1,  is  a  perspective  view  of  a  win- 
dow-frame and  the  sashes  therein  in  open 
position,  looking  from  the  outer  side  there-  70 
of,  constructed  and  arranged  in  accordance 
with  our  invention.  Fig.  2,  is  a  side  eleva- 
tion of  Fig.  1,  the  window-frame  being  in 
cross  section.  Fig.  3,  is  a  front  elevation  of 
one  form  of  our  friction-guides  as  appUed  75 
to  the  upper  edge  of  a  sash  by  which  the 
same  is  supported  in  pivoted  position  in  the 
window-frame.  Fig.  4,  is  a  side  elevation 
of  Fig.  3.  Fig.  5,  is  a  plan  view  of  Fig.  4 
showing  the  window-frame  in  cross  section,  80 
Fig. '6,  is  a  side  elevation  of  a  portion  of  our 
pivoted  carrier  arm,  at  the  point  connected 
to  the  sash  which  is  shown  in  vertical  sec- 
tion. Fig.  7,  is  a  front  elevation  of  the 
parts  shown  in  Fig.  6.  Fig.  8,  is  a  side  ele-  85 
vation  of  a  detached  portion  of  our  pivoted 
carrier-arm  and  its  adjacent  parts  at  the 
point  connected  to  the  window-frame.  Fig. 
9,  is  a  front  elevation  of  the  parts  shown  in 
Fig.  8.  Fig.  10,  is  a  cross  sectional  view  of  90 
Fig.  9,  taken  on  dotted  line  a,  h,  showing 
also  a  broken  portion  of  the  window-frame. 
Fig.  11,  is  a  perspective  view  of  our  window, 
looking  from  the  outer  side  thereof  and 
showing  the  sashes  disposed  to  swing  hori-  95 
zontally.  Fig.  12,  is  a  plan  view  of  our 
window-frame  horizontally  disposed,  with 
the  top  thereof  cut  away  and  the  sashes 
therein  in  open  position.  Fig.  13,  is  a  per- 
spective view  of  the  upper  outer  edge  corner  100 
of  a  sash  _  showing  a  modified  form  of  thd 
friction-guide  and  spring  connection  piv- 
oted to  the  stile  thereof.  Fig.  14,  is  a  per- 
spective view  of  the  parts  shovra  in  Fig.  13 
also  showing  a  broken  cross  section  of  the  105 
Tpindow-frame.  Fig.  15,  is  a  vertical  eleva- 
tion taken  from  line  c,  d  of  Fig.  14,  show- 
ing  the  arrangement  and  connection  of  the 
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friction  -  guides     and     their     adjacent     parts 


Fig.  16,  is  a  cross  sectional  view  showing  the 
meeting  longitudinal  edges  of  an  upper  and 
lower  sash  formed  into  a  lapping  joint  and, 
5  Fig.  17;  is  a  similar  view  showing  the  meet- 
ing edges  formed  into  a  tongue  and  groove 
joint. 

The  same  symbol  of  reference  marks  the 
same    part    in    whichever    view    it    may    ap- 

10  pear. 

Eeferring  to  the  drawings,  the  frame  1  is 
provided  with  side  jambs  2  having  the  rabbet 
3  formed  therein,  the  side  wall  surrounding 
said    rabbet    3    adapted    to     form    a    suitable 

15  seat  and  weather  strip  for  the  sash  when  the 
same  is  in  a  closed   position. 

Within  the  side  jambs  is  groove  5  which 
may  be  lined  with  metalUe  strips  or  casing 
(not     shown)     to    improve     the    wearing    effi- 

20  ciency  and  adapted  to  receive  therein  a  slid- 
able  friction  guide  by  which  the  sash  4 
is  pivotally  supported  within  the  window- 
frame    in  any  position  desired. 

The       friction-guide      just       mentioned       is 

25  shown  in  detail  in  Figs.  3,  4,  and  5  and  in 
modified  form  in  Figs.  13,  14,  and  15.  In 
the  first  form  it  comprises  a  plate  6  which 
may  be  secured  to  the  outer  upper  edges  of 
the   sash   by    means    of    screws    or    other    suit- 

30  able  method  of  fastening  and  to  said  plate 
is  pivotally  secured  a  spring  7,  of  an  ellip- 
tic shape  adapted  to  slide  in  the  grooves 
5  and  support  therein  the  sash  in  whatever 
position    the    same    may   be    adjusted    by   the 

35  spring  pressure  between  the  plates  6  and 
the  frame. 

At  the  pivot  point  8  of  the  spring  7  is  an 
anti-friction  wheel  9  which  also  enters  and 
slides    in    the    groove    5    and    acts    together 

40  with  the  spring  7  to  slidably  secure  the 
sash  in  position  within  its  casing.  These 
features  are  shown  in  Figs.  3,  4,  and  5. 

Eeferring  now  to  the  modified  form  of 
the    friction-guide     shown     in     Figs.     13,    14 

45  and  15,  the  plate  6  is  secured  to  the  sash 
in  the  manner  above  described,  and  the 
spring  10  therein  shown  is  pivotally  se- 
cured at  one  end  to  said  plate  as  at  8,  while 
its    other  end    is    rigidly    fastened    to    a    bear- 

50  ing  plate  11  by  means  of  tongue  12  punched 
out    therefrom    and    passing    through    a    hole 

13  in    the    spring    and    bent   over    the    edge 
thereof     and     the     downw'ard     projecting    end 

14  of  the   bearing  plate   11    is   bent   over   the 
55  end    of     the     spring     thus     locking     the    same 

rigidly  in  position  as  shown  in  Fig.  15.  The 
bearing  plate  just  mentioned  is  provided 
with  side  flanges  15  slidably  adjusted  in 
the  grooves  5  so  that  pressure  from  the 
60  spring  10  is  exerted  between  plate  6  and 
the  bearing  plate  11  for  every  possible  po- 
sition of  the  sash  and  the  ends  of  the  flanges 

15  together   with    the   ends    of    bearing    plate 
11    are    slightly  bent    inwardly   to    facilitate 

65  the  eliding  movements  in  the  grooves. 


The  sash  is  rabbeted  along  the  outer  ver- 
tical   face   of   its    stiles    to    receive    and   par- 
tially inclose  the  friction-guide   and   the  car- 
rier-arm   16    which    lies    between    the    jambs 
uu    tbe    sash    when    the    wmaow    is    closed.  70 
he    carrier-arm    just    mentioned    is    pivotally 
secured  at  one  of  its  ends  as  at  17  to  a  wear- 
ng   plate    18   which    is    secured    to    the   rab- 
eted   portion  of  the  stiles  close  to  the  ver- 
:ical   center   thereof   as   shown   in   Figs.   1,   2,  75 
1,   and    12    and    more    particularly   Figs.   6 
nd   7.     This   method   of   pivoting   and  secur- 
ig   that    portion    of    the    carrier-arm    to   the 
ash,  constitutes  an  efiieient  fastening  means 
and  at  the  same  time  the  other  end  of  the  80 
•arrier-arm     16    is    pivoted    in  the  groove  5, 
of   the   side  jambs   2   as   at   19   by   means   of 
olate    20    adjustably  mounted    in    casing  21 
which  is  adapted  to  fit  in  the  groove  5  and  is 
secured    therein    by  means    of    the  screw  22  85 
as  shown  particularly  in   Figs.   8,   9,   and  10. 
The    ends    of    plate    20    are    provided    with 
slots   23   to   permit   such   adjustments   in  the 
casing  21   as  may  be  necessary  while  setting 
up     the    sash   permanently    in    position    and  90 
which    is    accomplished    by    means    of    screws 
24  engaging  the  slots  23  and  passing  through 
the   bottom  part   of  the  casings  and   screwed 
to      the     window-frame     thus     securing     the 
plates  in   position.  95 

The  middle  portion  of  the  plate  20  forms 
the  pivot  point  19  of  carrier-arm  16  which 
is  raised  above  the  edges  of  the  groove  5 
?o  that  the  carrier-arm  can  move  freely 
while  opening  or  closing  the  sash.  100 

When  the  window  is  open  as  shown  in 
Figs.  1  and  2,  the  portion  of  the  sash  be- 
tween the  points  17  and  8,  the  portion  of 
the  frame,  between  the  points  8  and  19  and 
the  carrier-arm  16  form  a  triangle  in  which  105 
the  lengths  of  two  of  the  sides,  to  wit,  the 
ide  17 — 19  and  the  side  17 — 8,  are  fixed  and 
■n  which  the  point  17  forms  the  vertex  and 
>oint  19  is  fixed.  The  point  8  by  this  con- 
truction  always  lies  in  the  plane  of  the  110 
iamb.  As  the  window  opens  and  closes  the 
iltitude  of  the  triangle  aforesaid  varies; 
"or  which  reason,  there  being  two  sides  of 
he  triangle  fixed  in  length,  the  third  side 
nnst  vary  in  correspondence  with  the  115 
^hange  of  altitude.  It  is  part  of  the  func- 
tion of  the  friction-guide  to  vary  the  third 
side  by  sliding  in  the  groove  5. 

By  the  described  construction,  the  sash 
4  swings  entirely  to  one  side  of  the  frame;  120 
and  by  the  frictional  activity  of  the  frie- 
tion-guide  and  the  supporting  action  of  the 
arm  16,  the  sash  is  stably  fixed  in  any  po- 
sition   desired,   without   counterweight. 

Describing  now  the  arrangement  whereby  125 
either  face  of  the  glass  may  be  turned  in- 
wardly, the  desired  result  is  obtained  by 
making  the  distance  between  point  17  and 
the  point  8  shorter  than  the  distance  be- 
tween   the    points    17    and    19,    whereby    the  130 
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friction-guide  may  slide  past  the  position 
In  which  the  plane  of  the  sash  forms  a  right 
angle  with  the  jamb,  into  a  position  where 
it  forms  an  obtuse  angle  with  the  portion 
5  of  the  frame  included  between  the  point  8 
and  the  point  19.  Such  a  position  is  illus- 
trated in  Figs.  1  and  2  by  the  upper  sash. 

The  drawings  illustrate  a  double  sashed  win- 
dow,  the    edges    thereof    being   rabbeted;    and 

10  the  jointing  edges  of  the  two  sashes  are  rab- 
beted to  fit  each  other  or  form  into  lap-joint  as 
shown  in  Fig.  16  or  tongue  and  groove  as 
in  Fig.  17.  Of  course  where  only  one  sash 
is  used   both   the  upper  and   lower  sash   rails 

15  are  formed  to  fit  the  lintel  and  sill.  Such 
construction  is  shown  at  the  upper  edge  of 
the  upper  sash  and  the  lower  edge  of  the 
lower  sash,  in  Fig.  2. 

The    closed    sash    may    be    locked    by    any 

20  suitable  means  (not  shown  in  the  drawing). 
In  the  open  position  two  states  are  disclosed, 
one,  which  mav  be  called  the  normal  is 
shown  by  the  lower  sash,  and  the  other  ab- 
normal,   shown   by    the    upper   sash,    and    only 

25  used  when  it  is  desired  to  clean  the  outside 
surface  of  the  glass.  The  open  window  may 
be  locked  in  the  normal  position  of  the  sash 
if  desired  by  means  of  the  pin  25  on  carrier- 
arm    16  and   the   notched   arm    26,   pivoted   to 

30  the  sash  as  particularly  shown  in  Fig.  2. 

Referring  now  to  Figs.  11  and  12,  they  are 
presented  to  show  our  window  disposed  so 
the  sash  may  swing  in  horizontal  instead 
of  vertical  ares.     The  lintel  and  sill  are  pro- 

35  vided  with  grooves,  instead  of  the  side 
jambs,  as  in  Figs.  1  and  2;  and  the  fricti5n- 
guides    slide     horizontally    instead     of    verti- 


159,604  3 

cally.  Therefore  in  reading  the  above  de- 
scription as  applied  to  our  horizontally  dis- 
posed window,  it  is  only  necessary  to  change  40 
the  terms  jamb,  lintel  and  sill  in  an  obvious 
way,  to  render  Figs.  11  and  12  clearly  com- 
prehensible. 

Having    described    our    invention    what    we 
claim    as    new   and    desire   to    secure    by    Let-  45 
ters    Patent    of    the   United    States,    modifica- 
tion within  the  scope  of  the  claims  being  ex- 
pressly reserved,  is : 

1.  In    combination    with    a    window    frame 
having    grooves    therein,    a    sash    adapted    to  50 
operate   in   said   frame,    carrier   arms   adapted 

to  support  the  central  portion  of  the  sash, 
an  arm  connected  to  the  sash,  the  said  arm 
idapted  to  engage  the  carrier  arms  and  lock 
the  sash  in  an  open  position.  55 

2.  In  combination  with  a  window  frame 
having  grooves  therein,  a  sash  adapted  to 
operate  in  said  frame,  carrier  arms  adapted 
to  support  the  central  portion  of  the  sash, 
each  of  the  arms  having  lugs  projecting  60 
from  the  side  thereof,  an  arm  having 
notches,  said  arm  being  connected  to  the 
sash,  the  said  notches  in  the  arm  adapted  to 
receive  the  respective  lugs  on  the  carrier 
arms,   and   lock  the   sash  in  an  open  position.  65 

In  testimony  that  we  claim  the  foregoing 
we  have  hereto  set  our  hands  in  the  presence 
of  witnesses,  this  26th.  day  of  Oct.  1911. 

ARTHUR  C.  SOULB. 

LOUIS  A.  LARSEN. 

Witnesses: 

Blanche  Chester, 
K.  Montague  Hall. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "Commissioner 

of  Patents,  Washington,  D,  C." 


[Endorsed]:  No.  244.  U.  S.  Dist.  Court,  Nor. 
Dist.  Calif.  Plff.  Exhibit  1.  Filed  Jan.  29,  1917. 
W.  B.  Maling,  Clerk. 

No.  3004.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Plaintiff's  Exhibit  1.  Filed  Jun.  1, 
1917.    F.  D.  Monckton,  Clerk. 
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Plaintiff's  Exhibit  No.  2— Soule  Patent  No. 
1,072,669. 

No.  1,072,669. 
THE  UNITED  STATES  OF  AMERICA. 
To  All  to  Whom  These  Presents  Shall  Come: 

WHEREAS,  ARTHUR  C.  SOULE,  of  San  Fran- 
cisco, California,  has  presented  to  the  Commissioner 
of  Patents  a  petition  praying  for  the  grant  of  Let- 
ters Patent  for  an  alleged  new  and  useful  improve- 
ment in 

WINDOWS, 
He  having  assigned  his  right,  title,  and  interest  in 
said  improvement,  by  mesne  assignments,  to  The 
Simplex  Window  Company,  of  San  Francisco,  Cali- 
fornia, a  corporation  of  California,  a  description  of 
which  invention  is  contained  in  the  specification  of 
which  a  copy  is  hereunto  annexed  and  made  a  part 
hereof,  and  has  complied  with  the  various  require- 
ments of  Law  in  such  cases  made  and  provided,  and 

WHEREAS,  upon  due  examination  made  the  said 
Claimant  is  adjudged  to  be  justly  entitled  to  a  Pat- 
ent under  the  Law. 

Now,  therefore,  these  Letters  Patent  are  to  grant 
unto  the  said  The  Simplex  Window  Company,  its 
successors  or  assigns  for  the  term  of  Seventeen 
years  from  the  ninth  day  of  September,  one  thou- 
sand nine  hundred  and  thirteen,  the  exclusive  right 
to  make,  use  and  vend  the  said  invention  through- 
out the  United  States  and  the  Territories  thereof. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
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to  be  affixed  at  the  City  of  Washington,  this  ninth 
day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  thirteen,  and  of  the  Indepen- 
dence of  the  United  States  of  America  the  one  hun- 
dred and  thirty-eighth. 

[Seal]  R.  T.  FRAZIER, 

Acting  Commissioner  of  Patents. 
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A.  0.  SOULE. 
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AFFLIOATIOH  riL£D  AUO.  31,  191t 


1,072,669. 


Patented  Sept  9, 1913. 
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A.  C.  SOULE, 

WINDOW 
APPLIOATIOH  riLID  AUO  3J,  1913. 


1,073,669. 


Patented  Sept  9, 1913. 


WITNESSES 
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The  Simplex  Window  Company  vs. 


UNITED  STATES  PATENT  OFFICE. 


I 

ABTHITR   C.    SOULE,    OF   SAN   FRANCISCO,    CALIFORNIA,    ASSIGNOR,    BY   MESNE 
ASSIGNMENTS,  TO  THE  SIMPLEX  WINDOW  COMPANY,  OF  SAN  FRANCISCO,      j 
CALIFORNIA,  A  CORPORATION  OF  CALIFORNIA. 


1,072,669. 


WINDOW. 

Specification  of  Letters  Patent.  Patented  Sept.  9, 1913. 

Application  filed  August  21,  1912.     Serial  No.  716,197. 


To  all  whom  it  may  concern : 

Be  it  known  that  I,  Arthur  C.  Soule,  a 
citizen  of  the  United  States,  residing  in  the 
city  and  county  of  San  Francisco,  State  of 
5  California,  have  invented  certain  new  and 
useful  Improvements  in  Windows,  whereof 
the  following  is  a  specification. 

My  invention  relates  to  windows,  and 
especially    to    windows    of    the    swinging    re- 

10  versible  sash  type;  and  it  has  for  its  object 
to  provide  a  new  and  improved  window  of 
the  character  specified  which,  while  remain- 
ing in  a  state  of  stable  equilibrium  in  what- 
ever position   it   may   be    placed,   may    readily 

15  be  moved  from   any  position  to  any  other. 

With  this  object  in  view  my  invention 
consists  in  a  sash  slidably  pivoted  in  a  win- 
dow frame,  adjuster  arms  having  one  end 
fixedly     pivoted     in     and     slightly     above     the 

20  middle  points  of  the  stiles  and  the  other 
end  slidably  pivoted  in  the  frame;  and  car- 
rier arms  having  one  end  fixedly  pivoted  in 
the  frame,  and  the  other  end  fixedly  pivoted 
to  the  adjuster  arms. 

25  It  also  consists  in  the  combination  with  a 
frame,  sash,  adjuster  arm,  and  carrier  arm 
of  a  plate  having  means  for  automatically 
adjusting  its  position  on  the  frame. 

It   also   consists   in   the   novel   parts,   combi- 

30  nations,  and  arrangements,  set  forth  in  the 
following  description,  particularly  pointed 
out  in  the  claims,  and  illustrated  in  the  ac- 
companying two  sheets  of  drawings,  of 
■which — 

35  Figure  1  is  a  side  elevation  of  my  inven- 
tion, partly  in  section,  showing  the  frame, 
sash,  one  adjuster  arm,  and  one  carrier  arm, 
their  attachments  and  mutual  relations,  also 
showing    in    dotted    lines    the    window    as    it 

40  appears  in  reversed  position.  Fig,  2  is  an 
enlarged  cross  section  of  Fig.  1  as  it  ap- 
pears when  the  window  is  closed;  Fig.  3  is 
a  detail  view  of  the  upper  wearing  plate  of 
the   carrier  arm,  and   adjacent   parts,   showing 

45  the  means  for  automatically  adjusting  said 
plate;  Fig.  4  is  a  detail  view  of  the  lower 
end  of  the  adjuster  arm,  its  means  of  attach- 
ment to  its  sliding  fixture,  and  of  the  adja- 
cent  parts,    showing   the    retaining   stop;    Fig. 

50  5  is  a  further  detail  of  the  sliding  fixtures 
of  the  adjuster  arm  showing  an  edge  view 
of  the  same  in  relation  to  a  vertical  section 
of  the  frame;  Fig.  6,  is  a  detail  view  of  the 
pivot    shoe,    and    the    pivoted    attachment    of 


the  sash  thereto;  and  Fig.  7  is  a  broken  de-  55 
tail  of  the  adjuster  arm,  part  of  the  carrier 
arm  connected  therewith,  the  upper  wearing 
plate  of  the  adjuster  arm,  and  an  elevation 
of  the  sliding  fixture  attached  to  the  lower 
end  of  the  adjuster  arm.  60 

The  same  symbol  of  reference  marks  the 
same  part  in  whichever  view  said  part  may 
appear. 

Describing    my    invention    in    detail,    and 
referring  again  to  the  drawing,  1  is  the  side  66 
window    jamb,    2    is    the   stop,    and    3    is   the 
sash.     Up     and     down     the    frame     on   ,both 
jambs    of    the   window    run    grooves    20,    and 
shoes   16  are   slidably  located  therein,  as  are 
also   sliding    fixtures    12.     To    shoes    16    the  70 
sash  at  its  upper  end  is  pivoted,  the  detailed 
arrangement    being   shown    in   Fig.    6,   where 
15  is  a  pivot  shoe  plate,  18  a  stem  support- 
ing   the    pivot    shoe,    said    stem    being    sur- 
rounded by  a  sleeve  or  easing  19,  fixed  in  a  75 
hole    in    the    sash,    and    having   a    spring    17 
which    tends    to    press    the    shoe   against   the 
side  of  the  groove  20. 

By   the   above   mentioned    means    the   sash 
is    slidably    pivoted    in    the    frame — but    so  80 
far   as  described   the  sash   has   but  one  posi- 
tion    of     stable     equilibrium,     which     is    the 
closed    position   of   the   window.     It   is   given 
stable      equilibrium      in    other    positions    by 
the    adjuster   arms    7,    which    have    one    end  85 
fixedly   pivoted   to  points  in   the  stiles  of  the 
sash.     The    best    location    of    these    ])oints    is 
near  the  middle  of  the  stile,  being  about  two 
inches    above    said    middle   points.     One    end 
of  the  arm  is  pivotedly  attached  by  pivot  9  90 
to    wearing    plates    S    which    are    screwed    to 
the  sash;   and  the  other  ends  are  pivoted  by 
pivot    11    to    the    sliding    fixtures    12,    which 
are  located  in  the  grooves  20,  and  slide  there- 
in.    The    details    of    the    sliding    fixtures   are  95 
shown   in    Figs.   4,   ,5,  and    7,   and   are  so   ar- 
ranged as  to  be  held  in  the  slot  by  the  retain- 
ing stop   13,  which  extends  from  the  bottom 
of   the    frame   to    about    the    point   shown   in 
Fig.  1.     For    further     securing    the     general  100 
equilibrium     desired,    and     for    allowing    the 
window  to  be  readily  shifted  from  one    posi- 
tion   to    another,    I   provide    carrier    arms    4, 
one    end    of    which    is    pivoted  to  the    corre- 
sponding adjuster    arm    7    by   pivot    10    at  a  105 
point  about  one  third  the  length  of  said  arm 
measured   from    the   pivot   9.     The   other   end 
of  carrier  arm  4  is  pivoted  to  the  frame  by 
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means  of  the  pivot  &  in  wearing  plate  5, 
which  is  set  in  the  jamb  by  screws,  its  loca- 
tion being  determined  by  means  of  the  ad- 
justing slot  14.  The  approximate  location 
5  is  first  determined,  and  the  plate  loosely  set 
in  place  by  means  of  a  screw  not  shown  in 
said  adjusting  slot.  The  sash  is  then  moved 
to  proper  position  within  its  frame,  the 
plate     sliding     about     said     screw     until     its 

10  proper  location  is  disclosed.  It  is  then  fas- 
tened by  permanent  screws  as  shown.  The 
lower  part  of  carrier  arm  4  is  curved  as 
shown  in  the  drawing  (Figs.  1  and  7).  The 
reason    for    curving    the    end    is   to   allow    the 

15  window  to  close,  the  position  of  the  pivot 
10  being  then  at  a  point  to  the  left  of  the 
pivot  6,  and  directly  above  pivot  11. 

Tlie  window  described  possesses  among 
its    other    novelties    and    utilities    the    quality 

20  of  being  fully  reversible,  as  indicated  by 
the  arrow  and  the  dotted  lines  in  Fig.  1, 
which  show  the  arms  falling  into  their 
reversed    positions. 

Having    described     my     invention     and     be- 

25  lieving  that  I  have  produced  novel  and  use- 
ful improvements  in  the  class  to  which  the 
same  appertains,  what  I  claim  as  new  and 
desire  to  secure  by  Letters  P'atent  of  the 
United  States,  is: 

30  1.  A  window  comprising  a  frame,  a  sash 
slidably  pivoted  in  said  frame,  adjuster 
arms,  one  end  of  which  being  fixedly  pivoted 
at  points  slightly  above  the  middle  of  the 
sash     stiles,     and     the      other     end      slidably 

36  pivoted  in  the  frame,  and  carrier  arms  one 
end  of  which  is  fixedly  pivoted  in  the  fram« 
and  the  other  end  fixedly  pivoted  to  the  cor- 
responding adjuster  arm. 

2.  A    window    comprising    a     frame     longi- 
40  tudinally   grooved    in    both    jambs,    shoes   slid- 

able  in  said  grooves,  a  sash  pivoted  at  its 
upper  edge  to  said  shoes,  sliding  fixtures  in 
said  grooves,  adjuster  arms  fixedly  pivoted 
at    one    end    to    said    sash    at    points    slightly 

45  above  the  middle  points  of  the  stiles  of  said 
sash  and  at  the  other  end  pivoted  to  said 
sliding  fixtures ;  and  carrier  arms  fixedly 
pivoted  at  one  end  to  the  frame  and  at  the 
other   end   fixedly   pivoted   to   the   correspond- 

50  ing  adjuster  arm. 

3.  A  window  comprising  a  frame  longi- 
tudinally grooved  in  both  jambs,  shoes  slid- 
able  in  said  grooves,  a  sash  pivoted  at  its 
upper   edge   to    said   shoes,    sliding   fixtures   in 


669 

said  grooves,  adjuster  arms  fixedly  pivoted  55 
at  one  end  to  said  sash  at  points  slightly 
above  the  middle  points  of  the  stiles  of  said 
sash  and  at  the  other  end  pivoted  to  said 
sliding  fixtures;  adjustable  wearing  plates 
on  said  frame,  and  carrier  arms  fixedly  60 
pivoted  at  one  end  to  said  adjustable  plates 
and  at  the  other  end  fixedly  pivoted  to  the 
corresponding  adjuster  arm. 

4.  A  window  comprising  a  frame,   a  sash 

in    said    frame,    an    adjuster    arm    pivotedly  65 
secured  at  one  end  to  said  frame  and  at  the 
other   end    to    said    sash    and    a    carrier    arm 
pivotally   secured   at   one   end   to    said    frame 
and  at  the  other  end  to  said  adjuster  arm. 

5.  A   window    comprising    a   frame,   a   sash  70 
in     said     frame,     an    adjuster    arm    slidably 
pivoted  in   the   frame  and   fixedly   pivoted  in 
the    sash    and   a    carrier   arm   fixedly    pivoted 

in  the  frame  and  to  said  adjuster  arm. 

6.  A   window   comprising   a   frame,   a   sash  75 
mounted  in  said  frame,  an  adjuster  arm  slid- 
ably   pivoted    at   one   end   to    the    frame  and 
fixedly   pivoted  at  the   other  end   to  the  sash 
and  a  carrier  arm  fixedly  pivoted  at  one  end 

to   said   frame  and  at  the   other  end  to  said  80 
adjuster  arm. 

7.  A  reversible  window  comprising  a 
sash,  an  adjuster  arm  of  suitable  length,  a 
carrier  arm  supporting  said  adjuster  arm 
and  window  sash,  a  slidable  pivoted  connec-  85 
tion  between  said  frame  and  one  end  of  said 
adjuster  arm,  and  a  pivoted  connection  be- 
tween the  other  end  of  said  adjuster  arm 
and  points  near  the  middle  of  the  sash- 
stiles  about  which   said   sash  is  rotatable.         90 

8*.  A  window  comprising  a  frame  having 
a  grooved  jamb,  shoes  slidable  in  said 
groove,  a  sash  pivoted  to  said  shoes,  a  pres- 
sure spring  between  said  shoe  and  sash,  a 
sliding  fixture  in  said  groove,  an  adjuster  95 
arm  fixedly  pivoted  at  one  end  to  said  sash 
and  at  the  other  end  pivoted  to  said  sliding 
fixture;  and  a  carrier  arm  fixedly  pivoted 
at  one  end  to  the  frame  and  at  the  other  end 
fixedly  pivoted  to  the  adjuster  arm.  100 

In  testimony  whereof  I  claim  the  fore- 
going I  have  hereto  set  my  hand  in  the 
presence  of  two  witnesses,  this  16th  day  of 
August,  1912. 

ARTHUR  C.  SOULE. 

Witnesses: 

M.  A.  Miller, 
A.  J.  Henry. 


Copies  of  this  patent  may  "be  obtained  for  five  cents  each,  by  addressing  the  "Commissioner 

of  Patents,  Washington,  D.  C." 
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[Endorsed]:  U.  S.  of  America.  Letters  Patent 
#1,072,669. 

No.  244.  U.  S.  Dist.  Court,  Nor.  Dist.  Calif. 
Plff.  Exhibit  2.  Filed  Jan.  29, 1917.  W.  B.  Maling, 
Clerk. 

No.  3004.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Plaintiff's  Exhibit  2.  Filed  Jun.  1, 
1917.     F.  D.  Monckton,  Clerk. 


Hauser  Reversible  Window  Compamf  et  dl.    101 

Defendants'    Exhibit    *' A"— Hauser    Patent    No. 

1,114,260. 


F.  HAUSER. 

WINDOW. 

APPLUIATION  FILED  JAB.  6.  1314 


1,114,260. 


Patented  Oct.  20, 1914. 
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102         The  Simplex  Wirtdow  Company  vs, 
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To  all  whom  it  may   concern: 

Be  it  known  that  I,  Fredebick  Hausee,  a 
citizen  of  the  United  States  residing  at  San 
Francisco,  in  the  county  of  San  Francisco 
5  and  State  of  California,  have  invented  new 
and  useful  Improvements  in  Windows,  of 
■which  the  following  is  a  specification. 

One  object  of  the  present  invention  is  to 
provide  means  for  so  securing  window  sashes 
10  in  window  frames  that  they  can  be  swung 
horizontally  and  reversed  to  permit  both 
sides  of  the  sash  to  be  readily  cleaned  from 
the  inside  of  the  room. 

A    further    object    is    to    provide    such    fas- 
15  tening    means    which    will    be    simple    and    in- 
expensive,  and   which   can    be    readily    secured 
in    place    by    a    carpenter    having    no    special 
skill  or  experience. 

A    further    object    is    to    proA-ide    such    fas- 
20  tening    means    which   can    readily    be    adapted 
to   the   usual   slidable   window    sashes,    to    con- 
vert  them    into    swinging    reversible    sashes. 

In     the    accompanying     drawing,    Figure     1 
is   a  vertical   section   of   a  window,   the   lower 
2S  sash    being    open;    Fig.    2    is    a    similar    view 
looking    from    the    side    opposite    to    that    in 
Fig.    1;    Fig.    3    is    a    vertical    section    of    the 
window,   both   sashes   being   closed ;    Fig.    4   is 
a  section   on   the  line  4 — 4   of   Fig.   1 ;    Fig.   5 
30  is    an    enlarged    section,   showing    the  connec- 
tion of  a  sash  with  a  slidable  block;    Fig.   6 
is    a    longitudinal    section    through    a    slotted 
plate;    Fig.    7    is    a    broken    side    view    of    a 
modified   form  of  window   frame  member. 
35       Referring    to    the    drawing,    1    indicates    the 
pulley    stile    of    an    ordinary    window    frame 
of  which  the  parting  bead  has  been  removed 
from  the   groove   2   thereof.     In  the   groove   2 
of   each   pulley   stile   can    slide   a   metal   block 
40  3     having     preferably     rounded     or     tapering 
ends.     Into    a   threaded   hole   in   said   block   is 
screwed   a    screw   4,   which    passes   through    a 
plate  6,  secured  by  screws   7   to  a  flat  bar   8, 
the  head   of  said  screw  being  received  in   the 
45  top  of  a  groove  9  in  the  outer  surface  of  the 
adjacent  side  rail  11   of  the  window  sash   12, 
and     being    held     againf5t    movement     through 
said  plate  6  by  lock  nuts  13,   14,  one  on  each 
side  of  said  plate  6.     By  removing  the  slide 
i50  blocks    from    the   grooves    2    and    screwing    or 
unscrewing   said   slide   blocks   upon  the   screws 
4    the    sash    may    be    made    tighter    or    looser 
within  the  frame,  as  required.     Said  bar  8  is 
secured  by  screws  16  in  a  recess  or  mortised 
55  portion  of  the  side  rail,  11   of  the  sash,   and 
it's   upper   portion   is    preferably   wider    than 


its  lower,  and  has  a  long  slot  17  in  which  can 
slide  a  screw   18,   passing  through  an  end  of 
a  link  19,  the  inner  end  of  the  screw  18  be- 
ing riveted  to  a  bow  spring  21,  near  one  end,  60 
the   other   end   of   the   spring   having   a   rivet 
22    passing    therethrough    and    also    through 
the   slot   17   to    form   a   guide.     The    ends   of 
said  spring  21  bear  against  the  under  side  of 
the   flat   bar   8   and   create   sufficient   friction  65 
thereagainst,    to     prevent     the    window     sash 
moving   from   any   position    to   which   it   haa 
been   turned.     The   other  end   of  said  link  is 
pivoted,  as  shown  at  23,  to  a  mediate  point 
of   an  arm  24,  of  which   one  end   is  pivoted,  70 
as    shown    at    26,    to    the    lower    end    of    the 
slotted   portion   of   the   bar   8.     Through   the 
lower   end    of    said    arm    passes    a    screw    27, 
which  also  passes  through  a  plate  28,  and  is 
then    screwed   into   a   stationary   block   29    in  75 
the   groove   2,   and    is   also   screwed   into    the 
pulley  stile  1  at  the  bottom  of  said  groove  2, 
Said  block  is  additionally  secured   by  screws 
31   extending   through   holes   in   its   ends   and 
screwed   into  said   pulley  stile   at  the  bottom  80* 
of    said    groove.     Said    plate    28  is  also  se- 
cured by  screws  32  to  said  pulley  stile  on  op- 
posite   sides    of    said    groove.     By   this   con- 
struction it  results  that   if  there  is   sufficient 
friction    caused  by    frictional   engagement    of  85 
the    spring    18    with    the   slotted    bar   5,    said 
window  sash  will   remain   in   any  position   to 
which    it    has    been    opened,    notwithstanding 
that  there  is  no  direct  support  for  said  win- 
dow sash.     It  is  also  evident  that  the  top  of  90 
the  window  sash   can   be   lowered   to   a   point 
not    much    higher    than   the    pivots   or   screws       j 
27,  the  bottom  of  the  window  sash  then  ex- 
tending upwardly   to    a  much   greater   height 
than    the    top,   so    that    the    window  sash  is  95' 
almost    entirely    reversed    and    thus     can    be 
readily   cleaned    from   the  inside. 

The  inner  edge  of  the  slotted  plate  or  bar 
8  extends  slightly  inward,  beyond  the  inner 
face  of  the  sash  rail,  and  I  provide  an  inner  10 
stop  34  for  said  sash  rail  having  in  its  outer 
face  a  groove  36  to  receive  said  inwardly 
projecting  edge  of  the  slotted  bar  8.  Said 
bar,  extending  inwardly  into  said  grooved 
portion  of  the  window  stop,  forms  a  very  10 
complete  closure  for  excluding  moisture  and 
drafts  from  the  interior  of  the  room. 

In    the    preferred    form  of    my  invention, 
that   is,   when    making   an    entirely   new   win- 
dow   in    accordance    with    my    invention,     I  11 
place   one   sash   immediately   over   the   other, 
and  in  that  case  the  grooves  2  extend  from 
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top  to  bottom  of  the  window  in  a  straight 
line.  But  when  it  is  desired  to  reconstruct 
in  accordance  with  my  invention  a  window 
of  the  old  style,   in  which   the  lower  sash   is 

5  not  immediately  below  the  upper  sash,  I 
may  block  up,  as  shown  at  37  in  Fig.  7,  the 
grooves  2  opposite  the  juncture  of  the  upper 
and  lower  sash,  and  then  continue,  as  shown 
at   38,   the   lower   part   of   said    grooves    2    in 

,0  a  direction  curved  inwardly  and  upwardly, 
thus  allowing  the  top  of  the  lower  sash, 
when  in  its  closed  position,  to  be  at  the  in- 
ner side  of  the  bottom  of  the  upper  sash. 
In  this  case,   the   pivots  27   for  the   arms   24 

15  will  not  be  in   the  grooves  2,  but  to  the  in- 
ner  side   thereof,   so    that   the   lower   part   of 
said  grooves   2   will  be   visible  from   the  out- 
side of  the  window. 
I  claim: — 

JO  1.  A  reversible  window  having  a  longi- 
tudinally grooved  side  frame  member,  a  sash 
having  a  longitudinally  grooved  part  adja- 
cent to  the  side  frame  member,  a  block  piv- 
oted  thereto    and    slidable    in    the    first-named 

25  groove,  an  arm  pivoted  at  one  end  to  said 
member,  an  element  frictionally  slidable  in 
said    second-named    groove,  and    a    link    piv- 


otally  connected  at  its   ends  to   said   slidable 
element  and  arm  respectively. 

2.  A    reversible   window    having    a    longitu-  30 
dinally    grooved   side   frame    member,    a   sash, 

a    block  pivoted  to  said  sash  and  slidable  in. 
said    first-named    groove,    an    arm    pivoted    at 
one  end  to  said  member,  and  a  lini  pivoted 
to    one    of   said  elements,   the   sash   and   arm,  35 
and    having   a    frietional   slidable    engagement 
with  the   other  element. 

3.  A  reversible  window  having  longitudi- 
nally grooved  side  frame  members,  a  sash 
having  longitudinally  grooved  parts  adja-  40 
cent  to  the  side  frame  members,  blocks  piv- 
oted thereto  and  slidable  in  the  first-named 
grooves,  arms  each  pivoted  at  one  end  to 
said    members,    elements    frictionally    slidable 

in   said  second-named   grooves,   and  links  piv-  45 
otally    connected    at    their    ends    to    said    slid- 
able elements  and  arms  respectively. 

In  testimony  whereof  I  have  hereunto  set' 
my  hand  in  the  presence  of  two  subscribing 
witnesses. 

FREDERICK  HAUSER. 
"Witnesses : 

Francis   M.  Weight, 
D.  B.  Richards. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "Commissioner 

of  Patents,  Washington,  D.  C." 


[Endorsed]  :  No.  244.  IJ.  S.  Dist.  Court,  Nor.  Dist. 
Calif.  Deft.  Exhibit  "A."  Filed  Feb.  2,  '17.  W. 
B.  Maling,  Clerk. 

No.  3004.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Defendant's  Exhibit  ''A."  Filed 
June  1, 1917.     F.  D.  Monckton,  Clerk. 
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SPECIFICATION  forming  part  of  Letters  Patent  No.  509,521,  dated  November  28,  1893. 
Application  filed  April  28,  1893.     Serial  No.  472,212.     (No  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Oscar  Frotscher,  a 
citizen  of  the  United  States,  residing  at  Phila- 
delphia, in  the  county  of  Philadelphia  and 
5  State  of  Pennsylvania,  have  invented  certain 
new  and  useful  Improvements  in  Windows, 
of  which  the  following  is  a  specification,  ref- 
erence being  had  therein  to  the  accompanying 
drawings. 

10  This  invention  relates  to  certain  new  and 
useful  improvements  in  windows  of  that  class 
in  which  provision  is  made  for  allowing  the 
sliding  sash  to  be  swung  out  or  reversed  if 
desired    for    cleaning    or    other    purposes,    and 

15  it  has  for  its  object  among  others  to  provide 
a  window  of  this  class  which  can  be  cheaply 
made,  easily  operated  and  not  liable  to  get 
out  of  order. 

It  has  for  a  further  object  to  provide  sim- 

20  pie  yet   efficient   means   for  holding  the  sash 
inclined   for  ventilation ;    and   for   a   still   fur- 
ther object  the  provision  of  means   for  firmly 
holding  the  sash  in  position  for  cleaning. 
It  aims  further  at  certain   improvements   in 

25  the  details  of  construction  whereby  better  re- 
sults are  attained   without  increasing   the  cost 
of    construction    or    interfering    with    the    em- 
ployment of  the  window  in  the  ordinary. 
Other  objects  and  advantages  of  the  inven- 

30  tion  will  hereafter  appear  and  the  novel 
feattires  thereof  will  be  specifically  defined 
by  the  appended  claims. 

The  invention  is  clearly  illustrated  in  the 
accompanying    drawings,  which,  with    the    let- 

35  ters  of  reference  marked  thereon,  form  a  part 
of  this  specification,  and   in   which — 

Figure  1  is  a  vertical  section  of  a  window- 
frame,  with  the  sashes  in  position.  Fig.  2  is 
a  similar  view,  with  the  lower  sash  shown  open 

40  for  ventilation  by  full  lines,  and  in  dotted 
lines  shown  open  for  the  purpose  of  cleaning. 
Fig.  3  is  a  like  view  with  the  upper  sash  open 
for  cleaning,  the  dotted  lines  showing  the  said 

45  sash  in  position  for  introducing  the  means 
for  holding  it  firmly  in  place,  the  attachment 
being  shown  by  full  lines  in  the  position  it 
assumes  when  extended.  Fig.  4  is  a  horizon- 
tal section  through  one  side  of  the  window 
■with  the  upper  sash  indicated  by  dotted  lines. 

50  Fig.  5  shows  in  detail  the  means  for  holding 
the  sash  in   its  inclined  position  for  cleaning. 


Like  letters  of  reference  indicate  like  parts 
throughout  the  several  views  in  which  they 
occur. 

Referring  now  to  the  details  of  the  draw-  55' 
ings  by  letter,  A  designates  the  window-frame, 
B,    the    upper,    and    C    the    lower    sash.     The 
sashes  are  adapted  to  slide  in  the  ways  in  the 
frame  and  are  hung  upon  the  cords  or  chains 
D   and   weights   E,   the   former   running   over  60 
the  pulleys  F  arranged  in  the  pulley  stiles  G 
in  any  well-known  way.     Each   of  the  sashes 
is  cut  away  or  rabbeted  on  the  sides  adjoin- 
ing  the   pulley   stiles   from   about   the   middle 
or  center  of  its  height  upward  as  indicated  at  65, 
a,  preferably  toward  the  outside  of  the  win- 
dow as  shown  best  in  Fig.  4.     Below  this  rab- 
bet is  a  hole  h  to  receive  the  cord  or  chain  D 
which  is  knotted  or  fastened  in  any   suitable 
manner.     The  lower  sash  is  of  usual  size  and  is  70 
held  in  place  by  a  stop-bead  c  which  is  divided 
on  both  sides  of  the  window  at  a  point  some- 
wliat  above  the  top  of  the  lower  sash  and  I  hinge 
them  to  the  frame  in  any  suitable  manner  as  by 
hinges  d  as  seen  in  Figs.  3  and  4.     The  upper  75 
sash  is  somewhat  narrower  than  the  lower  one 
as  will  be  seen  from  Fig.  4,  and  the  space  thus 
provided     is    occupied    by    the    projection    e 
which  may  be  integral  with  the  pulley  stile, 
or  it  may  be  in  the  form  of  a  cleat  separate  80  J 
therefrom    and    secured    thereto    in    any    suit- 
able manner  as  indicated  by   dotted   lines   in 
Fig.  4;  in  either  form  of  construction  it  serves 
the    same   purpose.     Making   the    pulley    stile 
thicker   than    usual    and    rabbeting    the    same  85 
may  be   found   the   preferable   way.     A  part- 
ing bead  f  is  affixed  to  this  projecting  portion 
and    extends    from   the   bottom    of   the   upper 
sash  to  the  window  bead  as  seen  in  Fig.  4,  pro- 
jecting  about   as   much   as  the   usual    parting  90 
strip   projects   from   the   frame. 

The  attachment  of  the  cord  or  chain  to  the 
sash  is  preferably  a  little  above  the  center  of 
gravity  of  the  sash  so  that  it  will  have  a  tend- 
ency to  revert  to  its  normal  position  and  at  95 
the  same  time  will  require  but  little  exertion 
to  hold  it  in  the  position  for  cleaning.  The 
pulleys  F  are  preferably  of  diflferent  sizes,  the 
back  pulleys  being  the  thickness  of  the  pro- 
jection e  wider  than  the  front  one;  by  this  100 
means  the  weights  will  hang  in  their  proper 
positions  in  the  boxes  of  the  frame. 
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Against  the  head  of  the  window  frame  in 
the  plane  of  the  upper  sash  I  place  a  strip  g, 
and  on  the  sill  in  the  plane  of  the  lower  sash 
I  place  a  strip  h  as  seen  clearly  in  Fig.  1 ;  the 
thickness  of  the  two  combined  being  some- 
what greater  than  the  thickness  of  the  meet- 
ing rails  so  as  to  allow  the  upper  sash  to  move 
inward  as  indicated  in  Fig.  3.  These  strips 
may  be  independent  pieces  secured  to  the 
head  and  sill,  or  they  may  be  formed  by  mak- 
ing these  parts  of  the  frame  of  thicker  wood 
and  rabbeting  the  same;  or  the  whole  thick- 
ness required  may  be  located  at  the  head  of 
the  window  instead  of  part  at  the  head  and 
part  at  the  sill,  as  may  be  found  most  expe- 
dient. 

With  the  parts  constructed  and  arranged 
substantially  as  above  set  forth  the  operation 
is  as  follows :  The  movable  portions  of  the 
stop-head  are  thrown  out  on  their  hinges  into 
the  position  in  which  the  one  is  shown  in  Fig. 
3 ;  the  lower  sash  can  then  be  brought  forward 
and  taken  out  of  the  groove  or  way  and  can 
then  be  reversed  on  the  cords  by  reason  of  the 
cut  away  portions,  for  cleaning  the  outside; 
when  returned  to  its  normal  position  it  can 
be  slid  upward  inside  of  its  groove  or  way. 
The  upper  sash  can  then  be  slid  downward 
and  at  once  brought  forward  out  of  its  groove 
or  way  as  seen  in  Fig.  3.  Owing  to  the  sashes 
being  cut  away  at  the  sides  as  indicated  at  a 
they  can  be  easily  reversed  without  withdraw- 
ing them  entirely  out  of  the  frame,  whereas 
if  they  were  not  cut  away,  it  would  be  neces- 
sary to  lift  the  cords  out  of  the  grooves  in  or- 
der to  draw  out  the  sashes  entirely  clear  of 
the  frame  before  they  could  be  reversed.  The 
lower  sash  in  order  to  swing  inward  mora 
easily  should  have  the  outer  lower  corners 
rounded  off  slightly  where  they  are  in  con- 
tact with  the  cleat  or  projection  in  the  groove 
of  the  upper  sash ,  as  shown  at  n ;  as  seen  in 
detail  at  the  right  of  Fig.  4. 

To  prevent  the  rubbing  of  the  chains  or 
cords  against  the  wood  in  moving  the  sash 
inward  I  secure  a  screw  I  at  the  corner  of  the 
fixed  inside  stop  bead  i  and  also  at  the  corner 
of  the  parting  strip  at  the  lower  end  of  the 
same,  on  both  sides  of  the  window;  these 
screws  are  without  projecting  heads  as  seen 
in.  Fig.  4. 

In  order  to  bring  the  lower  sash  inward  and 
hold  it  in  an  inclined  position  as  shown  in 
Fig.  2  for  ventilation  T  secure  a  plate  J  to  the 
pulley  stile  so  that  it  will  hang  loosely  on 
either  or  both  sides  of  the  window;  this  plate 
is  provided  with  a  plurality  of  notches  j  and 
is  pivoted  on  a  screw  or  other  suitable  means 
Jc,  it  being  covered  by  the  inside  stop  bead  as 
seen  in  Fig.  1,  which  is  provided  with  a  re- 
cess I  to  receive  it  as  shown  in  Fig.  3.  This 
plate  is  beveled  on  the  side  of  the  notches 
and  is  adapted  to  be  engaged  over  a  pin  or 
screw  K  secured  to  the  side  of  the  sash  and 
thus  the  sash  can  be  secured  in  as  many  po- 
sitions as   there   arc  notches   in   the  plate.     In 


bringing  the  sash  in  for  cleaning  this  plate 
must,  of  course,  be  disengaged  from  the  pin 
or  screw. 

In  order  to  hold  and  support  the  sash  in  an  70 
inclined  position  for  cleaning  I  have  provided 
the  following  means :  At  one  or  both  sides  of 
the  window  I  attach  to  the  inside  stop  bead 
above  the  division  a  plate  M  tapped  to  re- 
ceive a  thumb  screw,  and  to  the  side  of  each  75 
sash  in  the  rabbet  thereof  a  plate  N  with  an 
elongated  hole  n  as  seen  best  in  Fig.  5,  where 
the  plate  N  is  shown  detached.  O  and  P  are 
bars  or  strips  each  provided  with  an  elongated 
slot  o  and  p  respectively  as  seen  in  Figs.  3  80 
and  5,  and  mounted  to  slide  in  these  slots  is 
a  thumb  screw  Q  with  a  plate  upon  each  side 
of  the  said  strips  to  bind  them  together  when 
the  thumb  screw  is  turned  in  the  proper  di- 
rection. One  end  of  the  plate  or  bar  O  is  con-  85 
nected  to  the  plate  M  by  a  thumb  screw  m 
while  one  end  of  the  bar  or  strip  P  is  provided 
with  a  casting  E.  which  has  a  crook  r  as  seen 
best  in  Fig.  5  which  is  adapted  to  engage  the 
elongated  slot  of  the  plate  N.  The  operation  90 
of  this  part  of  the  invention  is  as  follows:  The 
strips  or  bars  being  loosely  connected  by  the 
thumb  screw  in  the  slots  thereof  and  the 
thumb  screw  m  engaged  with  the  plate  M, 
the  crook  is  introduced  into  the  elongated  95 
slot  11  of  the  plate  N  when  the  sash  is  brought 
inward  as  seen  by  dotted  lines  in  Fig.  3.  The 
sash  is  then  brought  inward  to  an  angle  of 
about  forty-five  degrees  (45°),  and  as  the  sash 
is  turned  to  bring  it  into  this  position,  as  soon  100 
as  the  sash  is  turned  from  an  upright  posi- 
tion the  crook  turns  in  the  slot  and  becomes 
so  fixed  that  it  cannot  be  displaced  or  disen- 
gaged until  the  sash  is  brought  into  its  former 
position,  parallel  with  the  strip  P.  When  105 
the  sash  has  been  brought  to  an  angle  of 
about  forty-five  degrees,  as  shown  by  full 
lines  in  Fig.  3  the  thumb  screw  is  tightened 
and  the  sash  will  thus  be  held  firmly  in  that 
position.  110 

S  is  an  angle  plate  or  iron  secured  to  one 
of  the  bars  or  strips  as  seen  in  Fig.  3,  and 
when  the  bars  are  brought  into  the  position 
in  which  they  are  shown  by  full  lines  in  Fig, 
3  it  serves  as  a  stop  to  prevent  further  move-  115 
ment  of  the  bars  and  prevents  one  going  be- 
yond the  other  as  will  be  readily  understood 
from  reference  to  Fig.  3.  The  crook  r  being 
in  a  vertical  plane  about  midway  between  the 
plates  N  of  the  upper  and  lower  sash  can  be  120 
used  for  either. 

Modifications   in   detail  may  be  resorted  to 
without   departing   from  the   spirit  of  the  in- 
vention or  sacrificing  any  of  its  advantages. 
Parts   may  be  used   without   the  Avhole.     The  125 
supporting    devices    may    be    used    in    connec- 
tion with  other  constructions  of  window, 

Wliat  T  claim  as  new  is — 

1.  The    combination   with    a    window-frame, 
of  two  sashes  of  different  widths,  the  upper  130 
sash   being  the  narrower  and   each  sash  hav- 
ing  its   edge   cut   away   for   a   portion   of   its 


108  The  Simplex  WiiMow  Company  vs. 


length,  a  projection  between  the  narrow  sash 
and  the  frame,  and  a  movable  stop  bead  in 
front  of  the  bottom  sash  to  provide  a  space 
below  the  upper  sash  for  the  withdrawal  of 
5  the  sash,  substantially  as  specified. 

2.  The  combination  with  a  window-frame, 
of  two  sashes  of  different  widths,  the  upper 
sash  being  the  narrower  and  each  sash  hav- 
ing  its   edge    cut   away   for   a   portion    of    its 

10  length,  the  sustaining  cords  attached  to  said 
sash  near  the  end  of  the  cut  away  portion,  a 
projection  between  the  narrow  sash  and  the 
frame,  a  parting  strip  set  in  front  of  the  up- 
per sash  only  and  a  movable  stop  bead  oppo- 

15  site  the  lower  sash,  substantially  as  and  for 
the  purpose  specified. 

3.  The  combination  with  a  window  frame 
having  two  sashes  hung  therein,  the  sashes 
and  guides  for  the  same  being  constructed  to 

20  allow  the  top  of  the  sashes  to  swing  inward 
and  downward,  of  a  plate  on  the  sill  of  the 
frame  in  line  with  the  lower  sash  and  a  plate 
in  the  head  of  said  frame  in  line  with  the  up- 
per sash,  said  upper  sash  being  narrower  than 

25  the  lower  sash  and  hung  on  two  cords,  one  on 
each  side,  whereby  the   top  of  said   sash  may 
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swing    inward    and    downward    on   said    cords, 
under  the  bottom  of  the  lower  sash  when  the 
latter  is  raised,  substantially  as  described. 

4.  The  combination  with  a  sash  mounted 
to  swing,  of  means  for  holding  the  same  in 
an  inclined  position,  said  means  comprising 
two  pivotally  and  adjustably-connected  slot- 
ted bars,  screws  passing  through  the  slots  for 
adjusting  them,  and  means  for  detachably 
connecting  one  of  said  bars  with  a  sash,  sub- 
stantially as  specified. 

5.  The  combination  with  a  window-frame 
and  a  sash  mounted  to  swing,  of  a  plate  on 
the  sash  having  an  elongated  opening  and 
two  adjustably-connected  slotted  bars,  one  of 
which  is  provided  with  a  crook  adapted  to 
enter  said  opening  when  in  one  position,  and 
engage  with  the  rear  of  said  plate  when  turned, 
substantially  as  specified. 

In  testimony  whereof  I  affix  my  signature,  ini 
presence  of  two  witnesses,  this  26th  day  of 
April,  1893. 

OSCAB  FBOTSCHEH. 
Witnesses : 

Joshua  R.  Morgan, 
Otto  Herold. 


[Endorsed]  :  No.  244.  U.  S.  Dist.  Court,  Nor.  Dist. 
Calif.  Deft.  Exhibit  ''B."  Filed  Feb.  2,  '17.  W. 
B.  Maling,  Clerk. 

No.  3004.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Defendant's  Exhibit  "B."  Filed 
June  1,  1917.     F.  D.  Monckton,  Clerk. 
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No.  3004 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Simplex  Window  Company, 

Appellant, 
vs. 

Hauser  Reversible  AYindow  Company,  et  al., 

Appellees. 


BRIEF   FOR   APPELLANT. 


Statement*  of  Facts. 

This  is  an  appeal  from  a  final  decree  in  a  patent 
case  rendered  in  favor  of  the  defendants. 

Plaintiff  below,  appellant  here,  was  the  Simplex 
Window  Company,  a  corporation,  and  the  defend- 
ants were  Hanser  Reversible  Window  Company,  a 
corporation,  Frederick  and  Jessie  Hauser. 

Two  patents  were  sued  on,  one  No.  1,159,604  of 
November  9,  1915,  issued  to  the  plaintiff  as  the 
assignee  of  the  inventors  Arthur  C.  Soule  and 
Louis  A.  Larsen ;  and  the  other  No.  1,072,669,  issued 
September  9,  1913,  to  the  plaintiff  as  the  assignee 
of  the  inventor  Arthur  C.  Soule. 


On  this  appeal  we  have  conchided  to  eliminate 
the  first  named  (Soule  &  Larsen)  patent  and  to 
confine  ourselves  to  the  second  (Soule)  patent.  In 
other  words,  we  accept  the  decision  of  the  lower 
court  in  respect  of  the  Soule  and  Larsen  patent  and 
ask  a  reversal  of  the  decree  only  in  respect  of  the 
Soule  patent,  No.  1,0,72,669.  This  will  simplify  the 
issues  and  present  for  consideration  the  single 
question,  does  the  structure  of  the  defendants  in- 
fringe upon  the  Soule  patent.   No.   1,072,669? 

The  defendants  operate  under  letters  patent  No. 
1,114,260,  issued  October  20,  1914,  to  defendant 
Frederick  Hauser,  and  the  question  of  infringe- 
ment may  be  determined  from  a  comparison  of  the 
drawings  of  the  Hauser  patent  with  the  claims  of 
the  Soule  patent. 

Plaintiff's  patent,  marked  '^Plaintiff's  Exhibit 
No.  2,  Soule  patent",  appears  between  pages  94 
and  99  of  the  record. 

A  model  of  plaintiff's  device  Avas  put  in  evidence, 
marked  ''Plaintiff's  Exhibit  No.  4,  Model  of  Soule 
patent"  (Rec.  19). 

The  Hauser  patent,  which  shows  the  infringing 
structure,  was  marked  "Defendant's  Exhibit  A", 
and  appears  between  pages  100  and  103  of  the 
record. 

A  model  of  the  Hauser  device,  marked  "Plain- 
tiff's Exhibit  No.  5,  Defendant's  structure",  was 
put  in  evidence  (Rec.  19)  by  plaintiff. 


Also  another  model  was  put  in  evidence  by 
plaintiff,  marked  ''Plaintiff's  Exhibit  No.  6",  being 
a  combined  model  showing  on  one  side  the  specific 
structure  of  the  plaintiff's  patent  and  on  the  other 
side  the  structure  of  the  defendants. 

Baldwin  Vale,  Esq.,  testified  for  the  plaintiff  as 
an  expert  witness,  and  Arthur  C.  Soule  gave  testi- 
mony regarding  the  commercial  operations  of 
plaintiff. 

The  onl}^  mtnesses  for  the  defendants  were  Fred- 
erick Hauser,  one  of  the  defendants,  and  Fred 
Behnke. 

The  case  was  tried  before  Judge  Frank  H.  Rud- 
kin,  sitting  in  the  Northern  District  of  California, 
and  his  opinion  appears  at  page  16  of  the  record. 
It  reads  as  follows: 

"A  careful  examination  of  the  testimony,  ex- 
hibits and  briefs  in  this  case  has  failed  to 
convince  me  that  the  charge  of  infringement 
has  been  made  out.  The  bill  of  complaint  must 
therefore  be  dismissed.  Ordered  decree  be 
entered  accordingly." 

In  accordance  with  that  decision  a  decree  was 
rendered  dismissing  the  bill  and  awarding  costs 
to  defendants  (Rec.  17-18). 

A  statement  of  the  evidence  on  appeal  was  pre- 
pared and  the  case  comes  to  this  court  upon  the 
said  statement  (Rec.  18-67). 


The  original  exliibits  were  withdrawn  from  the 
custody  of  the  lower  court  and  are  now  here  for 
examination. 


PLAINTIFF'S    PATENT. 

There  are  eight  claims  included  in  the  plaintiff's 
patent,  but  onl}^  claims  1,  4  and  7  are  charged  to  be 
infringed.    Those  claims  read  as  follows: 

1.  A  window  comprising  a  frame,  a  sash 
slidably  pivoted  in  said  frame,  adjuster  arms, 
one  end  of  which  being  fixedly  pivoted  at 
points  slightly  above  the  middle  of  the  sash 
stiles,  and  the  other  end  slidably  pivoted  in 
the  frame,  and  carrier  arms  one  end  of  which 
is  fixedly  pivoted  in  the  frame  and  the  other 
end  fixedly  pivoted  to  the  corresponding  ad- 
juster arm. 

4.  A  window  comprising  a  frame,  a  sash  in 
said  frame,  an  adjuster  arm  pivotally  secured 
at  one  end  to  said  frame  and  at  the  other  end 
to  said  sash,  and  a  carrier  arm  pivotally  se- 
cured at  one  end  to  said  frame  and  at  the  other 
end  to  said  adjuster  arm. 

7.  A  reversible  window  comprising  a  sash, 
an  adjuster  arm  of  suitable  length,  a  carrier 
arm  supporting  said  adjuster  arm  and  window 
sash,  a  slidable  pivoted  connection  between  said 
frame  and  one  end  of  said  adjuster  arm,  and 
a  pivoted  connection  between  the  other  end  of 
said  adjuster  arm  at  points  near  the  middle  of 
the  sashstiles,  about  which  said  sash  is  rota- 
table. 


On  the  adjoining  page  is  a  reproduction  of  Fig.  1 
of  plaintiff's  patent,  from  which  the  construction 
of  the  device  will  be  clearly  seen.  The  invention 
relates  particularly  to  windows  of  the  swinging  re- 
versible sash  type,  and  has  for  its  object  the  provi- 
sion of  an  arrangement  which  will  allow  the  window 
to  remain  in  stable  equilibrium  against  wind  strains 
in  whatever  position  it  may  be  placed  and  to  be 
readily  removed  from  one  position  to  another  when 
desired.  Another  feature  is  that  the  sash  is  re- 
versible in  the  frame  for  the  purpose  of  washing. 

Referring  to  the  drawing,  which  is  a  side  eleva- 
tion, the  numeral  1  represents  the  window  jamb,  2 
the  stop,  and  3  the  sash.  In  the  drawing  the  sash  has 
been  represented  as  moved  outward  so  as  to  open 
the  window.  The  numeral  20  represents  a  groove  in 
the  side  of  the  window  frame  and  16  represents  a 
shoe  or  block  slidable  u^  and  down  in  said  groove. 
To  the  shoe  16  the  sash  is  pivoted  at  its  upper  end 
so  as  to  rotate  on  that  pivot  in  its  opened  and  closed 
position.  The  details  of  this  pivoting  are  repre- 
sented by  Fig.  6  of  the  patent,  but  it  will  not  be 
necessary  to  examine  such  details.  It  is  sufficient 
to  say  that  by  the  structure  the  sash  is  slidably 
pivoted  in  the  frame. 

In  order  to  hold  the  sash  in  stable  equilibrium 
at  any  desired  point  against  wind  strains,  the  fol- 
lowing mechanism  is  provided.  The  numeral  7 
designates  in  the  patent  an  adjuster  arm,  which  is 
fixedly  pivoted  at  its  outer  end  to  the  sash  near  the 
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middle  thereof,  about  two  inches  above  the  middle. 
This  pivot  is  designated  by  the  numeral  9.  The 
other,  or  inner  end  of  this  adjuster  arm,  is  pivoted 
by  the  pin  11  to  a  sliding  block  or  fixture  12  lo- 
cated in  the  groove  20  at  the  lower  end  of  the  frame 
and  adapted  to  move  up  and  down  in  said  groove. 
When  the  window  is  closed,  the  fixture  12,  carrying 
the  inner  end  of  the  adjuster  arm,  will  be  located 
at  the  bottom  of  the  groove,  and  when  the  sash  is 
moved  outward,  this  fixture  12  will  move  upward 
in  the  groove  in  the  position  shown  in  the  drawing. 

The  particular  details  of  this  sliding  fixture  are 
shown  in  Figs.  4,  5  and  7,  but  they  are  of  no  ma- 
terial consequence  here. 

In  addition  to  the  above,  and  for  the  purposes 
of  securing  the  general  equilibrium  desired  and  for 
allowing  the  window  {q  be  readily  shifted  from 
one  position  to  the  other,  there-  is  provided  another 
arm,  called  a  carrier  arm,  designated  by  the  numeral 
4.  One  end  of  this  arm  is  pivoted  to  the  adjuster 
arm  7,  by  a  pivot  10,  at  a  point  about  one-third 
the  length  of  the  adjuster  arm  measured  from  the 
pivot  9,  while  the  other  end  of  this  carrier  arm  4  is 
pivoted  to  the  window  frame  by  means  of  the 
pin  6  in  a  wearing  plate  5  which  is  set  in  the  jamb 
by  screws.  It  is  preferable  that  the  lower  part  of 
this  carrier  arm  4  should  be  curved,  but  this  curv- 
ing is  not  essential  and  is  not  called  for  by  the 
claims. 
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The  mode  of  operation  of  the  device  will  be  as 
follows:  Assuming  that  the  window  is  closed  and 
it  is  desired  to  open  it  and  hold  it  open  at  any 
particular  point,  the  operator  pushes  outward 
against  the  lower  end  of  the  sash  3,  which  moves  or 
tilts,  it  outward  in  the  direction  shown  by  the 
arrow,  causing  the  sliding  block  12,  to  which  the 
lower  end  of  the  adjuster  arm  7  is  attached,  to  move 
upward  in  the  groove  of  the  window  frame,  and 
the  sash  will  assume  the  position  shown  in  the 
drawing.  It  is  evident  that  the  sash  will  be  held 
open  at  any  desired  point  against  wind  strains. 
When  it  is  desired  to  close  the  window,  the  sash 
is  moved  back  into  the  initial  position  by  pulling 
the  lower  end  of  the  sash  inward,  the  sliding  block  12 
moving  down  to  the  bottom  of  the  groove  and  the 
arms  4  and  7  folding  up  like  a  jack  knife.  It  is 
apparent  that  the  sash  is  reversible  in  the  window 
frame. 

We  shall  now  consider  briefly  tlie  claims  in  suit, 

and  as  claim  4  appears  to  be  the  broadest  one,  we 

shall  take  that  as  the  first  in  order.     It  reads  as 

follows : 

Claim  4. 

*'A  window  comprising  a  frame,  a  sash  in 
said  frame,  an  adjuster  arm  pivotedly  secured 
at  one  end  to  said  frame  and  at  the  other  end  to 
said  sash,  and  a  carrier  arm  pivotally  secured 
at  one  end  to  said  frame  and  at  the  other  to 
said  adjuster  arm." 


This  is  a  combination  claim  consisting  of  the  fol- 
lowing elements:  (1)  a  frame;  (2)  a  sash;  (3)  an 
adjuster  arm  pivotedly  secured  at  one  end  to  the 
frame  and  at  the  other  end  to  the  sash,  and  (4)  a 
carrier  arm  pivotally  secured  at  one  end  to  the 
frame  and  at  the  other  end  to  the  adjuster  arm. 

Referring  to  the  device  by  the  numerals  shown 

on  the  drawing  this  is  a  combination  of  1  plus  3, 

plus  7,  plus  4,  that  is  to  say,  a  frame,  a  sash,  an 

adjuster  arm,  and  a  carrier  arm. 

Claim  7. 

''A  reversible  window  comprising  a  sash,  an 
adjuster  arm  of  suitable  length,  a  carrier  arm 
supporting  said  adjuster  arm  and  window  sash,  a 
slidable  pivoted  connection  between  said  frame 
and  one  end  of  said  adjuster  arm,  and  a  pivoted 
connection  between  the  other  end  of  said  ad- 
juster arm  and  points  near  the  middle  of  the 
sash-stiles,  about  which  said  sash  is  rotatable." 

This  is  a  combination  of  the-  following  elements: 
(1)  a  sash;  (2)  an  adjuster  arm;  (3)  a  carrier  arm 
supporting  the  adjuster  arm  and  the  sash;  (4)  a 
slidable  pivoted  connection  between  the  frame  and 
one  end  of  the  adjuster  arm;  (5)  a  pivoted  connec- 
tion between  the  other  end  of  the  adjuster  arm 
at  a  point  near  the  middle  of  the  sash  about  which 
the  sash  is  rotated.  And  the  claim  is  further  char- 
acterized by  the  attribute  of  reversibility  of  the 
sash. 

Claim  1. 

"A  window  comprising  a  frame,  a  sash  slid- 
ably  pivoted  in  said  frame,  adjuster  arms,  one 
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end  of  which  being  fixedly  pivoted  at  points 
slightly  above  the  middle  of  the  sash-stiles,  and 
the  other  end  slidably  pivoted  in  the  frame,  and 
carrier  arms  one  end  of  which  is  fixedly  pivoted 
in  the  frame  and  the  other  end  fixedly  pivoted 
to  the  corresponding  adjuster  arm." 

This  is  a  combination  of  the  following  elements: 
(1)  a  frame;  (2)  a  sash  slidably  pivoted  in  the 
frame;  (3)  adjuster  arms  having  one  end  fixedly 
pivoted  at  points  slightly  above  the  middle  of  the 
sash  and  the  other  end  slidably  pivoted  in  the 
frame;  (4)  carrier  arms  having  one  end  fixedly 
pivoted  to  the  frame  and  the  other  end  fixedly 
pivoted  to  the  adjuster  arm. 

This  claim  1  takes  in  both  sides  of  the  window, 
whereas  the  other  two  claims  take  in  only  one  side. 
It  is  to  be  remembered  that  in  the  structure  of  the 
patent  there  is  an  adjuster  arm  on  each  side  of 
the  window,  and  there  is  a  carrier  arm  attached  to 
each  of  the  adjuster  arms,  thereby  providing  two 
adjuster  arms  and  two  carrier  arms.  This  claim  1 
calls  for  the  two  adjuster  arms  and  the  two  carrier 
arms  in  a  complete  structure,  whereas  the  other  two 
claims  call  for  only  one  adjuster  arm  and  one 
carrier  arm. 

These  three  claims  are  framed  in  clear  language 
and  there  does  not  appear  to  be  any  ambiguity  re- 
garding the  elements.  No  anticipations  are  set  up, 
nor  is  the  validity  of  the  claims  challenged.  We 
think,  therefore,  that  we  are  safe  in  assuming  that 
these  claims  must  be  considered  as  broad  and  com- 
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prehensive  claims.  We  assert  that  the  patent  is 
the  first  of  its  kind  in  the  art  and  shows  a  pioneer 
invention.  Had  it  been  otherwise,  anticipating 
structures  would  have  been  shown.  The  only  prior 
patented  structure  which  was  shown,  but  for  what 
purpose  passes  our  comprehension,  is  a  patent  to 
Frotscher,  No.  509,521,  of  November  28,  1893, 
appearing  between  pages  104  and  108  of  the  record. 
It  is  also  shown  by  "Defendant's  Model  Exhibit  B". 

It  is  a  wholly  different  structure  from  anything 
shown  in  our  patent  and  has  no  relevancy  except 
as  showing  a  useless  and  impracticable  device.  The 
defendant  Frederick  Hauser  testified  to  that  effect. 
At  page  53  of  the  record  we  find  him  saying  in 
regard  to  the  Frotscher  patent: 

"I  never  made  any  windows  like  that;  I 
didn't  want  to  make  them  like  that;  they  are 
useless ;  I  found  oul>  thev  are  useless  with  win- 

V 

dows  made  that  way,  so  I  got  up  my  own  idea 
which  is  a  useful  device;  the  other  one  is  not 
a  practical  or  a  useful  device;  I  say  it  is  not  a 
useful  device;  no,  you  can  not  use  it,  but  I 
would  like  to  explain  it  a  little  better;  you  can 
use  it,  but  it  is,  in  other  words,  not  practicable, 
not  a  practicable  device;  they  do  not  use  it  at 
all  any  more." 

In  further  support  of  our  contention  regarding 
the  utility  and  pioneership  of  the  Soule  patent  we 
refer  to  the  testimony  of  Mr.  Soule  on  page  42, 
et  seq.,  where  he  says  that  the  plaintiff  has  put  the 
invention  on  the  market  with  great  success  through- 
out the  Pacific  Coast  and  the  Eastern  States  to  the 
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FIG.  2  OF  HAUSER  PATENT.    No.  1,114,260. 
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extent  of  selling  over  150,000.  The  device  is  exten- 
sively used  in  Washington,  Oregon,  California,  Ari- 
zona, Texas,  New  York,  Georgia,  Florida,  Louisiana, 
Illinois,  Minnesota,  Ohio  and  Pennsylvania 
(Ree.  43). 

In  view  of  the  record  and  in  the  absence  of  any 
thing  shown  to  the  contrar}^,  we  assert  that  the 
Soule  invention  is  of  a  broad  and  pioneer  char- 
acter and  entitled  to  a  liberal  application  of  the 
doctrine  of  equivalents. 


DEFENDA^VTS'   STRUCTURE. 

Defendants'  structure  is  shown  by  the  model 
marked  "Plaintiff's  Exhibit  No.  5,  Defendants' 
Structure"  and  also  by  the  Hauser  patent,  No. 
1,114,260,  of  October  20,  1914.  On  the  adjoining 
page  is  reproduced  Fig.  2  of  that  patent,  which  is 
a  vertical  section  showing  the  sash  open.  The 
numeral  1  represents  the  side  frame  and  2  the 
groove  therein  running  from  top  to  bottom.  In  this 
groove  2  a  metal  block  3  is  adapted  to  slide  up  and 
down.  To  this  metal  block  is  pivoted  the  upper  end 
of  the  sash  11.  The  numeral  24  represents  an  ad- 
juster arm  pivoted  at  its  lower  end  to  a  stationary 
block  in  the  groove  of  the  window  frame  and  at  the 
upper  end  it  is  pivoted  to  the  window  sash  at  a 
point  26  slightly  beyond  the  center,  which  is  the 
point  w^here  Soule  pivots  his  adjuster  arm.  To  this 
adjuster  arm  at  the  point  23,  which  is  the  point  at 
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which  Soule  attaches  his  carrier  arm,  is  pivoted  a 
carrier  arm  19  (called  in  the  Hauser  patent  a  link)  ; 
while  the  upper  end  of  this  carrier  arm  or  link  is 
pivoted  to  a  sliding  mechanism  located  in  a  groove 
in  the  window  frame. 

The  operation  of  the  mechanism  is  apparent.  As- 
suming the  window  to  be  closed  and  it  is  desired  to 
open  the  same,  the  operator  pushes  on  the  lower  end 
of  the  sash  outwardly,  which  causes  the  upper  end 
of  the  sash  to  move  downward  in  the  groove  in  the 
window  frame,  while  the  adjuster  arm  and  carrier 
arm  move  outwardly  and  assume  the  positions  shown 
in  the  drawing.  When  it  is  desired  to  close  the 
window,  the  sash  is  moved  in  the  reverse  direction, 
thus  causing  the  upper  end  of  the  sash  to  move 
upward  in  the  groove  in  the  frame  and  the  carrier 
arm  19  to  slide  upward  in  the  groove  in  the  sash, 
both  arms  folding  up  like  a  jack  knife.  ,  It  is  appar- 
ent that  the  sash  is  reversible  in  the  frame  as  in 
the  Soule  structure. 

Comparing  this  mechanism  with  the  drawing  of 
the  Soule  patent  it  will  be  seen  that  the  only  dif- 
ference in  construction  is  that  in  the  Soule  device 
the  upper  end  of  the  carrier  arm  4  is  fixedli/  pivoted 
to  the  window  frame,  whereas  in  the  Hauser  con- 
struction the  upper  end  of  the  carrier  arm  is  slid- 
ahli/  pivoted  to  the  window  sash,  and  also  in  the 
Soule  device  the  lower  end  of  the  adjuster  arm  7  is 
sliddbly  pivoted  to  the  frame,  whereas  in  Hauser 
that  attachment  is  a  fixed  one.     In  order  to  com- 
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pensate  for  this  change  Hauser  has  located  his  slid- 
ing mechanism  in  the  window  frame.  To  make  it  a 
little  clearer,  Hauser  has  removed  the  inner  end  of 
Soule's  carrier  arai  4  from  its  point  of  attachment 
in  the  window  frame  and  transposed  it  to  the  win- 
dow sash.  This  new  location  required  that  the 
attachment  be  a  slidable  one.  If  it  were  not  slid- 
able,  but  was  fixed,  then  the  sash  would  be  held 
in  a  permanent  fixed  position  and  could  not  be 
moved  at  all,  because  the  construction  would  in 
such  event  be  that  of  a  truss.  Hence  he  made  it 
slidable  in  a  groove. 

But  no  new  result  is  obtained  by  this  transposi- 
tion nor  any  new  mode  of  operation.  Identically 
the  same  result  is  attained  in  both  instances  by  the 
same  mode  of  operation.  All  the  elements  are 
necessary  to  successfully  operate  in  each  case,  and 
it  is  merely  a  chana^e  of  location  of  one  particular 
element.  The  elements  are  window  frame,  sash, 
adjuster  arm,  carrier  arm,  and  sliding  mechanism. 
Hauser  has  all  those  elements.  It  is  absolutely 
necessary  for  him  to  have  all  those  elements.  Other- 
wise his  window  would  not  operate.  This  reduces 
the  controvorsv  to  the  single  point  that  a  change 
in  the  position  of  one  of  the  parts  of  a  machine 
does  not  avert  infringement  where  the  part  tran- 
posed  performs  the  same  function  after  the  change 
as  before  unattended  by  any  change  in  mode  of 
operation. 
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FIG.  2  OF  HAUSER  PATENT.    No.  1,114,260. 
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COMPARISON     OF     THE     HAUSER     DEVICE     TVITH     THE 
SOILE   CLAIMS. 

Now  permit  us  to  compare  the  Hauser  structure 
with  the  Soule  claims,  element  for  element,  taking 
up  claim  4  first. 

The  elements  of  claim  4  are  (1)  a  frame;  (2)  a 
sash  located  in  the  frame;  (3)  an  adjuster  arm 
pivotally  secured  at  one  end  to  the  frame  and  at 
the  other  end  to  the  sash;  and  (4)  a  carrier  arm 
pivotally  secured  at  one  end  to  the  frame  and  at 
the  other  end  to  the  adjuster  arm. 

Referring  now  to  the  drawing  of  the  Hauser 
device  reproduced  on  the  opposite  page,  we  find  that 
it  contains  a  frame,  designated  by  the  numeral  1; 
a  sash  located  in  the  frame,  designated  by  the 
numeral  11;  an  adjuster  arm,  designated  by  the 
numeral  24,  which  is  secured  at  one  end  to  the 
window  frame  and  at  the  other  end  to  the  window 
sash;  and  finally,  it  has  a  carrier  arm,  designated 
by  the  numeral  19,  pivotally  secured  at  one  end  to 
the  adjuster  arm  and  pivotall}'  secured  at  the  other 
end  to  the  sash. 

In  the  Soule  structure  this  carrier  arm  is  pivotally 
secured  at  the  upper  end  to  the  window  frame, 
whereas  in  the  Hauser  structure,  the  pivotal  attach- 
ment of  the  carrier  arm  at  its  upper  end,  is  to  the 
window  sasli.  In  other  words,  the  sole  and  only 
difference  between  the  two  structures  is  that  in  the 
Soule  structure  one  end  of  the  carrier  arm  is  at- 
tached to   the  frame,  whih»   in   the   Hauser   struc- 
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ture  that  end  of  the  carrier  arm  is  attached  to  the 
sash. 

This  is  merely  a  change  in  the  location  of  one  of 
the  elements  of  the  combination.  But  this  change 
in  location  effects  no  di:fferent  result.  On  the  con- 
trary, it  produces  identically  the  same  result.  In 
the  Hauser  structure  when  the  sash  is  moved  out- 
ward or  inward,  the  pivoted  end  of  the  carrier  arm 
19  slides  up  and  down  in  a  groove  in  the  sash  and 
the  various  pivoted  parts  open  and  close  like  a 
jack  knife.  In  the  Soule  structure  the  lower  end 
of  the  adjuster  arm  slides  up  and  down  in  a  groove 
in  the  window  frame  and  the  connected  pivoted 
parts  open  and  close  like  a  jack  knife.  As  stated 
before,  the  only  change  made  is  one  of  location  as 
to  the  point  of  attachment  of  one  of  the  elements 
without  introducing  in  the  structure  any  new  mode 
of  operation  or  accomplishing  any  different  result. 

Now  consider  claim  7  of  the  Soule  patent.  That 
claim  contains  as  elements  (1)  a  sash;  (2)  an  ad- 
juster arm;  (3)  a  carrier  arm  supporting  the  ad- 
juster arm  and  the  sash ;  (4)  a  slidable  pivoted  con- 
nection between  the  frame  and  one  end  of  the  ad- 
juster arm,  and  (5)  a  pivoted  connection  between 
the  other  end  of  the  adjuster  arm  at  a  point  near 
the  middle  of  the  sash  about  which  the  sash  is 
rotatable. 

The  only  point  to  consider  in  respect  of  this 
claim  is  element  4,  which  calls  for  a  slidahle  pivotal 
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connection  between  the  frame  and  one  end  of  the 
adjuster  arm.  That  slidable  pivotal  connection  is 
shown  in  the  drawing  of  the  Soule  patent  to  con- 
sist of  a  block  12,  to  which  the  lower  end  of  the 
adjuster  arm  is  attached,  and  this  block  slides  up 
and  down  in  the  groove  in  the  window  frame.  Now 
in  the  Hauser  structure  the  lower  end  of  the  ad- 
juster arm  does  not  slide  in  the  groove  of  the 
window  frame,  but  is  fixedly  pivoted  there,  and  in 
order  to  compensate  for  this  the  sliding  mechanism 
has  been  transferred  to  a  groove  in  the  window  sash, 
in  which  the  end  of  the  carrier  arm  slides.  Here 
again  we  find  a  mere  change  of  location  without 
any  change  in  result  or  mode  of  operation.  Hence 
the  change  of  location  is  inconsequential  and  the 
two  structures  are  mechanical  equivalents. 

The  elements  of  claim  1  are  (1)  a  window  frame; 
(2)  a  sash  slidably  pivoted- in  the  frame;  (3)  ad- 
juster arms  having  one  end  fixedly  pivoted  at  points 
slightly  above  the  middle  of  the  sash  and  the  other 
end  slidably  pivoted  in  the  frame,  and  (4)  carrier 
arms  having  one  end  fixedly  pivoted  to  the  frame 
and  the  other  end  fixedly  pivoted  to  the  adjuster 
arm. 

From  what  has  alread}^  been  said  it  will  be  seen 
that  the  only  difference  between  the  language  of 
this  combination  and  the  Hauser  structure  is  that 
whereas  in  the  Soulc  structure  the  lower  end  of  the 
adjuster  arm  is  slidahly  pivoted  to  the  frame  and 
the  outer  end  of  the  carrier  arm  is  fixed! y  pivoted 


20 

to  the  frame,  in  the  Hauser  structure  the  lower  end 
of  the  adjuster  arm  is  fixedly  pivoted  to  the  frame 
and  the  upper  end  of  the  carrier  arm  is  sUdahly 
pivoted  to  the  sash.  Here  again  we  have  merely  a 
change  of  location  without  any  change  of  mode  of 
operation  or  the  result  effected.  We  submit  that 
the  mere  changes  in  detail  above  noted  are,  from  a 
patent  point  of  view,  inconsequential,  and  that  the 
Hauser  structure  is  a  mechanical  equivalent  of  the 
Soule  structure  in  so  far  as  the  three  claims  in 
question  are  concerned. 

In  order  that  the  court  may  have  a  clear  concep- 
tion of  the  matter  at  a  glance,  we  have  reproduced 
on  the  adjoining  page  two  cuts,  one  showing  the  Soule 
structure  and  the  other  showing  the  Hauser  struc- 
ture. The  lettering  used  is  taken  from  the  Soule 
patent  and  applied  to  both  diagrams.  It  will  be 
seen  from  these  two  diagrams  that  all  of  the  ele- 
ments of  the  Soule  claims  have  been  utilized  in  the 
Hauser  structure,  and  that  the  sole  and  only  dif- 
ference is  a  change  of  location  of  one  of  the  ele- 
ments by  Hauser.  He  has  merely  changed  the  pivot- 
ing of  the  upper  end  of  Soule 's  carrier  arm  from 
the  window  frame  and  located  it  in  the  window 
sash  and  made  it  slidable  in  the  sash.  No  different 
result  is  produced  nor  any  different  mode  of  oper- 
ation. 
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Law  of  the  Case. 

At  Sec.  348  of  Walker  on  Patents,  the  law  appli- 
cable to  this  case  is  stated  in  the  following  words : 

"Changing  the  relative  positions  of  the  parts 
of  a  machine  or  manufacture  does  not  avert 
infringement,  where  the  parts  transposed  per- 
form the  same  respective  functions  after  the 
change  as  before." 

This  is  a  very  ancient  rule  of  law.  The  first  re- 
ported case  involving  it  is  Potter  v.  Schenck,  3 
Fish.  82,  also  reported  in  19  Fed.  Cas.  1182.  The 
patent  involved  was  one  of  the  early  sewing  machine 
patents,  issued  in  1856,  and  the  claim  called  for  a 
feeding  apparatus  placed  underneath  the  plate  upon 
which  the  cloth  rested.  The  defendant  had  used 
these  same  elements,  but  had  placed  the  feeding 
apparatus  above  the  plate,  thus  presenting  the  case 
of  a  change  of  location.  No  new  result  was  pro- 
duced by  the  change  nor  any  difference  in  the  mode 
of  operation.  Judge  Drummond,  in  referring  to 
the  infringing  device,  used  this  language: 

' '  The  shoe  or  main  part  of  the  feeding  appar- 
atus, is  not  placed  beneath  the  plate  upon  which 
the  cloth  rests,  but  is  on  the  top  of  the  plate,  or, 
as  was  contended,  and  I  think  with  a  good  deal 
of  force,  by  the  counsel  for  the  complainants, 
instead  of  being  placed  as  Wilson  describes  it, 
it  was  merely  reversed.  It  is  clear  that  that 
does  not  change  the  principle  of  the  inven- 
tion, and  it  is  clear,  too,  as  already  stated,  that 
a  mechanic  once  having  the  idea  in  his  mind 
could  apply  it  by  adopting  a  great  variety  of 
forms  and  devices,  and  this  among  others." 
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The  next  reported  ease  on  the  subject  is  that  of 
Adams  v.  Joliet  Mfg.  Co.,  1  Fed.  Cas.  123.  There 
the  invention  was  a  '' beater-shaft"  used  in  a  corn- 
sheller  for  the  purpose  of  forcing  the  ears  of  corn 
into  the  throat  of  the  sheller.  In  the  patent  this 
beater  was  claimed  as  being  located  in  a  certain 
position,  whereas  the  defendant  had  changed  its 
location  to  a  different  position.  No  new  result, 
however,  was  accomplished  by  this  change  of  loca- 
tion, nor  was  any  new  function  performed  by  the 
changed  member.     The  court  said: 

"A  change  of  location  of  a  part  in  a  combi- 
nation, where  there  is  no  new  function  per- 
formed by  the  changed  member  in  its  new  loca- 
tion, will  not  evade  a  patent." 

And  in  support  of  this  rule  of  law  the  court  cited 
the  prior  case  of  Potter''  v.  Schenck. 

Another  case  in  point  is  that  of  Knox  v.  Great 

Western  Quick-Silver  Co.,  14  Fed.  Cas.  810,  where 

the  outlet  vapor-flue  of  a  quicksilver  furnace  was 

transferred  by  the    defendant    from    the    position 

shown  in  the  patent  to  a  different  position.     That 

case  was  in  this  circuit,  and  Judge  Saw}^er  decreed 

an  infringement.    Referring  to  defendant's  device, 

he  said: 

''It  is  substantially  the  same  combination  of 
the  same  parts,  and  the  same  number  of  pai^s, 
all  operating:  in  substantially  the  same  way  and 
producing  the  same  results,  the  only  change  be- 
ing in  the  place  of  the  outlet  vapor-flue." 
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He  then  proceeded  to  quote  from  the  case  of 
Adams  v.  Joliet  Mfg.  Co.,  as  follows : 

''A  change  of  location  of  a  part,  in  a  com- 
bination, where  there  is  no  new  function  per- 
formed by  the  changed  member  in  its  new  loca- 
tion, will  not  evade  a  patent." 

And  after  making  said  quotation  he  applied  it  to 

the  case  before  him  as  follows: 

'^In  this  case  the  changed  part — if,  in  the 
view  suggested,  there  can  be  said  to  be  a  change 
— performs  no  new  function.  It  operates  in 
precisely  the  same  way  and  accomplishes  the 
same  result  in  the  same  mode  in  the  combina- 
tion. ' ' 

In  SchlicJit  V.  Chicago  Sewing  Machine  Co.,  36 
Fed.  Rep.  585,  the  invention  was  a  letter-file,  wdiich 
called  for  the  combination  of  rooking  transfer  wires 
with  fixed  receiving  wires.  The  defendant  re- 
versed these  positions  by  making  the  transfer  wires 
fixed  and  the  receiving  wires  rocking.  This  was 
held  to  be  ineffectual,  and  infringement  was  decreed. 
The  court  said: 

"This  seems  to  me  to  be  merely  a  colorable 
change  in  the  construction  of  the  device;  the 
transfer  of  the  function  of  movement  from  the 
vibrating  wires  to  the  receiving  wires  is  merely 
such  a  change  as,  with  the  complainant's  pat- 
ent before  him,  any  mechanic  might  readily 
make,  and  is  but  an  attempt  at  an  evasion  of 
the  idea  covered  by  the  complainant's  patent." 

Another  pertinent  case  is  Consolidated  Roller  Mill 
Co.  V.  Coomhs,  39  Fed.  25,  where  the  court  said 
(pages  33-4)  : 
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''The  change  of  the  location  of  an  element 
in  a  combination,  where  there  is  no  new  fmic- 
tion  performed  by  such  element  in  its  new  loca- 
tion, will  not  evade  the  charge  of  infringement." 

A  still  more  pertinent  case  is  that  of  Metallic 
Extraction  Co.  v.  Brown,  104  Fed.  352.  The  claim 
there  involved  related  to  an  ore-roasting  furnace, 
and  it  called  for  a  combination  in  which  one  of  the 
elements  was  stated  to  be  a  supplemental  chamber 
located  at  the  side  of  the  main  chamber.  The  de- 
fendant had  transferred  this  supplemental  chamber 
to  the  bottom  of  the  main  chamber.  In  other  words, 
he  simply  changed  the  location  of  that  element 
without  producing  any  new  result,  and  the  court 
held  that  it  was  clearly  an  infringement  for  the  rea- 
son that  a  mere  change  of  location  unattended  by 
a  new  result  does  not  evade  infringement.  In  de- 
ciding the  case,  the  couft  relied  largely  upon  the 
cases  of  Wina^ts  v.  Denmedd, .  14  How.  330,  and 
Hoyt  r.  Home,  145  U.  S.  302. 

In  the  Winans  case  the  patentee  had  claimed  a 
car  body  made  in  the  form  of  the  frustrum  of  a 
cone,  whereas  the  defendant  had  used  a  car  body 
made  in  the  form  of  the  frustrum  of  a  pyrarnid. 
The  same  result  was  produced,  however,  in  each  case 
by  the  same  principle  of  operation,  and  notwith- 
standing the  specific  language  of  the  claim  the  Su- 
preme Court  held  that  the  pyramidal  form  was  an 
infringement  of  the  conical  form. 

In  the  case  of  Hoyt  v.  Home  cited,  the  patent 
covered  a  machine  for    beating    rags    and    other 
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fibrous  material  into  pulp,  and  in  his  claim  the 
patentee  had  described  his  improvement  as  con- 
sisting in  circulating  the  fibrous  material  and  liquid 
in  vertical  planes.  By  making  slight  changes  of 
location  in  certain  parts  of  the  machine  described 
by  the  patent,  the  defendant  produced  a  device 
which  caused  the  pulp  to  circulate  in  a  Jiorizontal 
plane  instead  of  in  a  vertical  plane.  This  change 
of  circulating  planes  followed  from  the  change  of 
location  of  certain  parts  of  the  machine.  The  Su- 
preme Court  held  this  change  to  be  ineffectual  and 
decreed  an  infringement. 

Rodehaugh  v.  Jackson,  37  Fed.  882  (886),  is  a 
case  where  the  difference  between  pivoting  a  rod 
at  the  bottom  and  the  top  was  held  to  be  immaterial 
in  the  sense  of  the  patent  law.  At  page  886  the 
court  said: 

a*  *  *  ^^^  j|.  jg  entirely  clear  to  our  mind 
that  the  defendants  device  diifers  from  that  of 
Rodehaugh  only  in  the  rearrangement  of  the 
combination,  b}^  which  a  connecting  rod,  oper- 
ating by  a  thrust  and  articulating  with  the 
movable  shaft  at  the  bottom,  is  substituted 
for  the  connecting  strap  F,  operating  by  ten- 
sion and  articulating  with  the  reciprocating 
shaft  at  the  top  by  means  of  the  arm  G.  In 
this  particular  the  case  is  much  like  that  of 
Ives  V.  Hamilton,  92  U.  S.  426." 

Strictly  in  point  is  B.  F.  Avery  &  Sons  v.  J.  I. 
Case  Plow  Works,  148  Fed.  219-20,  where  the  differ- 
ence between  the  infringing  device  and  the  patent 
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was  in  the  location  of  one  of  the  parts  of  the  com- 
bination.   The  court  said  (page  220)  : 

"Here  the  result  is  obtained  quite  irrespec- 
tive of  the  location  of  the  upper  ends  of  the 
brace-rods.  Appellants  reach  the  result  by  one 
location  of  the  material  element;  appellee  by 
another  location  equally  well  known,  and  the 
state  of  the  art  does  not  require  the  novelty 
of  the  claims  to  be  predicated  on  a  particular 
location. ' ' 

The  true  rule  of  construction  deducible  from  the 
authorities  and  applicable  to  this  case  is  found  in 
the  case  of  Benhow-Brammer  ^^fo-  Co.  v.  Simpson 
Mfg.  Co.,  132  Fed.  614.  There  the  claim  of  the  pat- 
ent contained  a  specifically  described  element,  to 
wit:  "a  double  row"  of  teeth.  The  defendant  had 
used  "a  single  row"  of  teeth.  But  the  court  held 
that  the  two  were  mechanical  equivalents,  and  not- 
withstanding this  specific' designation  of  the  element 
in  the  claim,  infringement  was  found.  The  rule  is 
there  stated  as  follows: 

"The  specific  description  in  the  claim  of  an 
element  does  not  operate  as  a  limitation  to  the 
form  thus  shown,  unless  it  is  of  the  essence  of 
the  invention,  and  evasion  of  the  specified  form 
will  not  escape  infringement,  where  the  sub- 
stance of  the  invention  is  copied." 

In  support  of  this  rule  the  court  cited  the  cases 
of  Ives  V.  Hamilton,  92  IT.  S.  426;  MacJiine  Co.  v. 
Murphy,  9,7  U.  S.  120;  Hotjt  v.  Home,  145  U.  S.  302; 
and  sundry  cases  from  the  various  circuit  courts 
of  appeal  throughout  the  United  States. 
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Another  case  in  point  is  that  of  Columbia  Wire 
Co.  V.  Kokomo  Steel  &  Wire  Co.,  143  Fed.  122, 
where  the  Court  of  Appeals  for  the  Seventh  Cir- 
cuit considered  the  case  of  a  mere  transposition 
of  parts,  and  at  page  122  we  read  the  following: 

''We  are  of  the  opinion  that  the  means  thus 
transposed  in  the  appellee's  machine,  if  not 
within  the  definition  of  colorable  evasions  which 
infringe  the  patent  in  any  view  of  its  scope,  are 
plain  appropriations  of  the  essence  of  the 
Bates  conception  by  equivalent  means,  and  in- 
fringements of  the  patent  within  the  well  set- 
tled rule  referred  to.  All  the  elements  of  the 
patented  coml^ination  are  employed  with  sub- 
stantia] identitv  in  their  use,  and  departure  ap- 
pears from  the  letter  of  the  claims  only,  in  the 
arrangement  of  these  elements,  without  substan- 
tial difference  in  the  principle  of  operation. 
The  policy  and  rules  of  the  patent  law  require 
that  the  patentee  be  protected  against  such 
evasions  of  the  wording  of  a  claim  in  form  or 
non-essenetial  details,  when  the  substance  of  the 
invention  is  thus  used  and  is  unmistakably 
shown  in  the  specifications  and  claims." 

At  this  point  it  may  not  be  out  of  place  to  refer 
to  the  case  of  Machine  Co.  v.  Murphy,  97  U.  S.  120, 
where  the  Supreme  Court  laid  down  the  doctrine 
of  equivalency.    It  is  there  said: 

"Except  where  form  is  of  the  essence  of  the 
invention  it  has  little  weight  in  the  decision  of 
such  an  issue,  the  correct  rule  being  that,  in 
determining  the  question  of  infringement,  the 
court  or  jury,  as  the  case  may  be,  are  not  to 
judge  about  similarities  or  differences  by  the 
names  of  things,  but  are  to  look  at  the  machines 
01'  their  several  devices  or  elements  i]i  the 
light  of  what  they  do,  or  what  office  or  function 
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they  perform,  and  how  they  perform  it,  and  to 
find  that  one  thing  is  substantially  the  same  as 
another,  if  it  performs  substantially  the  same 
function  in  substantially  the  same  way  to  obtain 
the  same  result,  always  bearing  in  mind  that 
devices  in  a  patented  machine  are  different  in 
the  sense  of  the  patent  law  W'hen  they  perform 
different  functions  or  in  a  different  way,  or 
produce  a  substantially  different  result.  Nor 
is  it  safe  to  give  much  heed  to  the  fact  that 
the  corresponding  device  in  two  machines  or- 
ganized to  accomplish  the  same  result  is  differ- 
ent in  shape  or  form  the  one  from  the  other, 
as  it  is  necessary  in  every  such  investigation 
to  look  at  the  mode  of  operation  or  the  way 
the  device  works,  and  at  the  result,  as  well  as 
at  the  means  by  which  the  result  is  attained. 

■5f         *         * 

**  Authorities  concur  that  the  substantial 
equivalent  of  a  thing,  in  the  sense  of  the  patent 
law,  is  the  same  as  the  thing  itself;  so  that  if 
two  devices  do  the  same  work  in  substantially 
the  same  way,  and  accomplish  substantially  the 
same  result,  they  are  the  same,  even  though  they 
differ  in  name,  form,  or  shape." 

In  applying  the  doctrine  of  this  citation,  this 
court,  through  Judge  Gilbert,  uses  the  following 
language  in  the  case  of  American  Can  Company  v. 
Hickmott,  142  Fed.  141: 

*'It  is  the  whole  purpose  of  the  doctrine  of 
equivalency  to  protect  the  inventor  against 
piracy  and  to  secure  to  him  the  benefit  of  that 
which  he  has  invented." 

Along  the  same  line  w^e  venture  to  cite  another 
decision  of  this  court,  Norton  v.  Jensen,  49  Fed.  859, 
where  the  court,  through  Judge  Hawley,  expressed 
itself  as  follow^s: 
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^'No  one  can  avoid  infringement  simply  by 
means  of  ingenious  diversities  of  form  and  pro- 
portion, presenting  simply  the  appearance  of 
something  unlike  the  patented  machine.  It  is 
well  settled  that  a  copy  of  the  princij)le  or  mode 
of  operation  described  in  the  prior  patent  is 
an  infringement  of  it.  If  the  patentee's  ideas 
are  found  in  the  construction  and  arrangement 
of  the  subsequent  device,  no  matter  what  may 
be  its  form,  shape,  or  appearance,  the  parties 
making  or  using  it  are  deemed  appropriators 
of  the  patented  invention,  and  are  infringers. 
An  infringement  takes  place  whenever  a  party 
avails  himself  of  the  invention  of  the  patentee 
without  such  a  variation  as  constitutes  a  new 
discover}^ 

"Judge  Nelson  in  Blanchard  v.  Beers,  2 
Blatchf.  416,  said  that — 

"  'The  sure  test  and  one  the  jury  should  be 
guided  by  in  all  cases  of  this  kind,  is  whether 
or  not  the  defendant's  machine,  whatever  may 
be  its  form  or  mechanical  construction,  has  in- 
corporated within  it  the  principle,  or  the  com- 
bination, or  the  novel  ideas  which  constitute  the 
improvement  to  be  found  in  the  plaintiff's 
machine.  If  it  does,  then,  no  matter  what  may 
be  its  mechanical  construction  or  its  form,  it  is 
an  infringement,  an  appropriation  of  the  ideas 
of  another,  simply  in  a  different  form.' 

"The  same  learned  judge  in  Tafham  v.  Le- 
Boy,  2  Blatchf.  486,  said : 

"  'Formal  changes  are  nothing — mere  me- 
chanical changes  are  nothing;  all  these  may  be 
outside  of  the  description  to  be  found  in  the 
patent,  and  yet  the  machine,  after  it  has  been 
thus  changed  in  its  construction,  is  still  the 
machine  of  the  patentee,  because  it  contains 
his  invention,  the  fruits  of  his  mind,  and  em- 
bodies the  discovery  which  he  has  brought  into 
existence  and  put  into  practical  operation.'  " 
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We  also  venture  to  remind  the  court  at  this  point 
of  another  rule  of  construction,  and  that  is,  that 
a  claim  may  he  infringed  even  though  the  infring- 
ing device  is  not  tvithin  the  letter  of  the  claim.  This 
rule  was  announced  by  the  Supreme  Court  in  the 
case  of  Westinghouse  v.  Boyden,  170  U.  S.  568, 
where  it  was  said: 

''We  have  repeatedly  held  that  a  charge  of 
infringement  is  sometimes  made  out,  though 
the  letter  of  the  claims  be  avoided." 

And  in  support  of  that  ruling  the  Supreme  Court 
cited : 

Machine  Co.  v.  Murphy,  97  U.  S.  120; 
Ives  V.  Hamilton,  92  U.  S.  426 ; 
Morey  v.  Lockwood,  8  Wall.  230; 
Elizabeth  v.  Pavement  Co.,  97  U.  S.  126; 
Sessions  v.  Romadka,  145  U.  S.  29;  and 
Hotjt  V.  Home,  145^U.  ^.  302. 


A  CONCLUSIVE  CITATION. 

In  conclusion  we  call  the  court's  attention  to  an 
authority,  which,  in  our  judgment,  is  decisive.  It 
is  the  Supreme  Court  case  of  Ives  v.  Hamilton,  92 
U.  S.  426,  a  leading  case  on  the  point  imder  dis- 
cussion. The  patented  device  related  to  a  saw- 
mill, and  consisted,  among  other  things,  in  pivot- 
ing the  lower  end  of  the  saw  to  the  pitman  (connect- 
ing rod)  above  the  crosshead.  The  defendant 
pivoted  the  lower  end  of  his  saw  to  the  pitman 
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helow  the  crosshead,  thus  avoiding  the  language  of 
the  claim.  The  court  held  this  change  of  location 
to  be  inconsequential,  and  in  rendering  the  deci- 
sion Judge  Bradley  said: 

''The  attaching  of  the  lower  end  of  the  saw 
to  the  pitman  below  the  cross-head,  instead  of 
above  it,  and  thereby  getting  the  same  move- 
ment as  before  by  reversing  the  motion  of  the 
crank,  is  no  change  in  principle.  This  is  too 
obvious  for  discussion.  The  combination  of 
the  two  things  in  the  defendants'  mill — namely, 
the  crooked  guides  above,  and  the  connection 
of  the  saw  with  the  pitman  below  at  a  point 
removed  from  its  center  of  motion  (both  being 
calculated  to  give  to  the  saw  the  precise  rocking 
or  vibratory  motion  desired) — is  a  close  copy 
of  the  plaintiff's  invention;  quite  as  close  as 
is  usually  made  by  those  who  attempt  to  evade 
a  patent  whilst  they  seek  to  use  the  substance 
of  the  invention." 

It  seems  to  us  that  this  citation  is  decisive  of  the 
case  at  bar.  We  cannot  conceive  of  two  cases  more 
closely  analogous  in  principle.  If  Soule's  inven- 
tion had  been  specific  in  character,  merely  an  im- 
provement on  the  prior  devices,  a  different  ques- 
tion would  be  presented.  But  his  invention  is  basic 
and  of  pioneer  character.  He  w^as  the  first  in 
the  art  to  provide  a  satisfactory  device  for  tilting 
windows,  whereby  they  could  be  brought  to  any  de- 
sired position  and  there  automatically  held  against 
ordinary  strains  without  the  intervention  of  sep- 
arate locking  mechanisms.  It  stands  in  the  window 
art  in  the  same  favorable  position  that  the  saw 
patent   stood  in   the   sawing  art   described    in   the 
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case  of  Ives  v.  Hamilton.  If  it  was  an  Infringe- 
ment for  the  defendant  Ives  to  pivot  his  saw  below 
the  crosshead,  notwithstanding  the  fact  that  Ham- 
ilton's patent  called  for  a  pivoting  above  the  cross- 
head,  it  logically  follows  that  it  is  an  infringement 
for  the  defendant  Hauser  in  the  case  at  bar  to 
pivot  the  upper  end  of  his  carrier  arm  to  the 
sash,  notwithstanding  the  fact  that  Soule's  patent 
calls  for  a  pivoting  to  the  frame.  And  this  must 
follow  because  this  change  of  the  pivot  point  pro- 
duces no  new  result  or  new  mode  of  operation.  Such 
is  the  case  here  in  a  nutshell.  It  presents  a  definite 
and  clearly  defined  issue  based  on  an  elementary 
proposition  of  patent  law. 

It  w^ould  seem  to  be  a  useless  task  to  analyze 
further  cases  in  detail,  and,  therefore,  we  content 
ourselves  with  merely  citing  the  following  without 
further  comment: 

Blake  v.  Eagle  Works,  3  Fed.  Cas.  590; 
Dane  v.  Illinois  Mfg.  Co.,  6  Fed.  Cas.  1147 ; 
Gilbert  d'  Barker  v.  Tirrell,  10  Fed.  Cas.  350; 
Gilbert  <f  Barker  v.  Walworth,  10  Fed  Cas. 

352; 
King  v.  Maudelbaiim,  14  Fed.  Cas.  536; 
Marsh  v.  Dodge,  16  Fed.  Cas.  805 ; 
Serving  Machine  Co.  v.  Eames,  6  Fed.  Cas. 

181; 
Belle  V  Lnoa^s,  28  Fed.  Rep.  371; 
Ames  V.  Bellaire,  28  Fed.  Rep.  360; 
Kirk  V.  DnBois,  33  Fed.  Rep.  252  (affirmed 
158  U.  S.  58)  ; 


Adams  v.  Folgcr,  120  Fed.  Eep.  260  (263)  ; 
Indiana  Mfg.  Co.  v.  J.  I.  Case,  154  Fed.  Eep. 

369; 
Cazier  v.  MacMe-Lovejoy ,  138  Fed.  Rep.  654 ; 
Beech  v.  American  Box  Co.,  63  Fed.  Rep.  597 ; 
King  Axe  Co.  v.  Huhhard,  97  Fed.  Rep.  795; 
Calculagraph  v.  Wilson,  132  Fed.  Rep.  20; 
Anchor  Cap  Co.  v.  Pritchard,  232  Fed.  Rep. 

159. 


Conclusion. 

The  only  theory  on  which  we  can  account  for  the 
strange  error  of  the  trial  court  in  rendering  a 
decree  of  non-infringement  is  our  belief  that  the 
low^er  court  did  not  give  sufficient  consideration  to 
the  matter  in  hand.  The  trial  judge  was  the  Honor- 
able Frank  H.  Rudkin,  of  Spokane,  who  had  been 
specially  called  in  to  supply  the  place  of  Judge 
Van  Fleet,  who  at  the  time  of  this  trial  was  sitting 
in  the  District  Court  at  New  York.  The  case  was 
tried  in  open  court  and  was  decided  a  short  time 
after  its  submission.  It  was  the  last  case  on  the 
calendar,  and  Judge  Rudkin  was  anxious  to  return 
to  Spokane  where  urgent  business  was  requiring 
his  attention.  We  believe  that  the  necessity  for 
his  hurried  departure  prevented  him  from  giving 
to  this  case  the  careful  attention  which  should 
have  been  given.  It  is  true  that  we  filed  a  mem- 
orandum typewritten  brief,  but  it  contained  only 
^\Q  pages  relating  to  this  patent.    It  was  in  piirely 
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skeleton  form  and  did  not  go  into  a  close  analysis 
of  the  matter.  Possibly  we  were  at  fault  in  that 
behalf,  but  our  excuse  is  that  we  considered  the 
matter  so  plain  and  elementary  that  we  did  not 
deem  it  necessary  to  exert  ourselves  to  the  utmost. 
In  that  brief  the  only  case  we  cited  was  that  of 
Metallic  Extraction  Co.  v.  Brown,  104  Fed.  352. 
No  other  case  herein  was  called  to  the  attention  of 
the  court,  and  we  believe  that  our  misfortune  in 
the  lower  court  arose  from  not  heeding  the  maxim 
"Beware  of  a  plain  case". 

As  we  view  the  matter,  this  case  is  exceedingly 
simple  and  presents  an  elementary  proposition  of 
patent  law.  We  insist  that  the  decree  is  erroneous, 
palpably  so,  and  should  be  reversed  in  the  ends  of 
substantial  justice. 

Dated,  San  Francisco, 
September  26,  1917. 

Respectfully  submitted, 

John  H.  Miller, 

Attorne/if  for  Appellant. 
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BRIEi^  FOR  APPELLEES. 

The  general  statement  of  the  proceedings  in  this 
case  is  fairly  stated  in  the  appellant's  brief;  hence, 
we  will  at  once  take  up  the  questions  involved  in 
this  appeal,  as  we  understand  them. 

The  questions  are: 

I  St:  As  to  the  validity  of  the  first,  fourth  and 
seventh  claims  of  the  Soule  patent,  now  before  the 
Court; 

2nd:  Whether  or  not  the  defendant's  patented 
device  is  an  infringement  of  either  of  said  claims. 


Appellees  claim  that  each  of  these  claims  is  void 
for  want  of  invention  and  patentable  novelty,  and  that 
if  either  of  them  is  valid  the  appellees'  device  does 
not  infringe  either  of  said  claims.  The  three  claims 
sued  upon  are  for  precisely  the  same  structure  and  in 
our  analysis  of  the  appellant's  alleged  invention  we 
will  confine  ourselves  especially  to  Claim  i,  because 
what  may  be  said  of  Claim  i  applies  to  the  other 
two.  It  may  be  said  in  passing,  however,  that  the 
fourth  claim  of  the  patent  is  clearly  too  broad;  taking 
it  literally,  it  would  cover  a  device  absolutely  in- 
operative. It  is  so  broad  that,  as  it  reads,  it  would 
cover  an  adjuster  arm  fixedly  pivoted  at  one  end  to 
the  frame,  and  at  the  other  end  to  said  sash,  and  a 
carrier  arm  fixedly  pivoted  at  one  end  to  said  frame, 
and  at  the  other  end  to  said  adjuster  arm.  This  is 
not  the  structure  of  either  the  appellant  or  the  ap- 
pellees, and  would  be  wholly  inoperative.  But,  of 
course,  in  construing  the  claim  reference  has  to  be 
made  to  the  specification  and  it  could  only  cover  the 
structure  described  or  plain  mechanical  equivalents. 
What  is  said  in  regard  to  that  claim,  we  ask  to  be 
applied  to  claims  "4"  and  "7." 

Claim  "i"  comprises  the  following  elements: 

(a) — A  window  comprising 

(b) — A    frame,    a   sash    slidably    pivoted    in    said 
frame, 

(c) — Adjuster  arms,  one  end  of  which  being  fix- 
edly   pivoted    at    points    slightly    above    the 


middle  of  the  sash  stiles,  and  the  other  end 
slidably  pivoted  in  the  frame, 

(d) — Carrier  arms,  one  end  of  which  is  fixedly 
pivoted  in  the  frame  and  the  other  end 
fixedly  pivoted  to  the  corresponding  adjuster 
arm. 

The  controversy  hinges  around  the  adjuster  arm  "7" 
and  the  carrier  arm  "4." 

Looking  at  Fig.  i  of  the  drawings  the  claimed  con- 
struction is  readily  comprehended.  The  sash  is  slid- 
ably fixed  in  the  frame  at  the  top,  the  adjuster  arm 
"7"  is  fixedly  pivoted  at  "9"  to  the  sash  at  a  point 
slightly  above  the  middle,  and  the  other  end  slidably 
pivoted  at  "12"  to  the  frame  or  jamb  of  the  frame. 
The  idea  of  the  inventor,  of  the  functions  to  be  per- 
formed by  this  element  is  clear.  If  he  desired  to 
adjust  the  sash  "3"  it  was  thought  necessary  that  one 
end  of  this  arm  should  give  by  a  sliding  motion, 
otherwise  the  arm  and  the  sash  would  (it  was  sup- 
posed) remain  stationary,  so  he  arranged  the  lower 
end  of  his  adjuster  arm  in  a  groove  in  the  jambs  with 
certain  slidable  fixtures  in  such  a  manner  that  when 
the  sash  was  closed  the  lower  end  would  slide  down 
at  the  lower  end  of  the  jamb,  and  the  sash  would 
occupy  its  first  stage  of  stable  equilibrium  (folio  80, 
second  column  of  the  patent),  and  when  it  was  desir- 
able to  raise  the  sash,  the  lower  end  of  the  arm  would 
slide  upward  to  "12,"  and  the  sash  would  then  be  in 
a  second  position  of  stable  equilibrium  (folio  85,  sec- 


ond  column  of  patent).  It  is  evident  that  at  this  point 
the  only  force  that  held  the  adjuster  arm  and  sash 
in  an  open  or  fixed  stable  position  was  the  frictional 
force  of  the  slidable  devices  in  the  slot  at  "12."  It 
is  also  evident  that  the  only  function  of  this  arm  was 
to  adjust  the  sash  to  any  desired  position  and  hold  it 
there.  It  is  also  equally  apparent  that  if  the  slidable 
devices  at  "12"  are  of  sufficient  strength  and  tension, 
which  they  would  have  if  properly  constructed,  the 
adjuster  arm  and  sash  will  be  held  in  any  desired 
position  to  meet  all  ordinary  uses.  There  is  no  nov- 
elty or  invention  in  this  arrangement  alone,  for  win- 
dow frames  with  a  single  arm  fixedly  pivoted  to  the 
jamb  at  the  lower  end  and  fixedly  pivoted  to  the  sash 
at  the  upper  end  are  now  and  have  been  in  public  use 
all  over  the  country  for  many  years,  as  will  hereafter 
be  shown.  In  this  old  construction  the  sash  is  slid- 
ably  pivoted  to  the  frame  and  as  the  sash  is  raised  or 
lowered  for  the  purposes  of  adjustment  it  slides  up 
and  down  in  the  frame.  This  construction  is  an  en- 
tirely operative  device.  The  foregoing  statement,  as 
to  the  operation  of  adjuster  arm  "7,"  is  borne  out  by 
the  language  of  the  specification  at  folio  "85,"  second 
column,  page  ''i,"  where  it  is  said: 

"It  (the  sash)  is  given  stable  equilibrium  in 
other  positions  (other  than  the  closed  position)  by 
the  adjuster  arm  '7'." 

This,  of  course,  is  a  natural  result  of  having  one  end 
pivoted  to  the  sash  and  the  other  slidably  pivoted  to 


the  jamb  by  means  of  the  frictional  devices  specific- 
ally described.  The  friction  of  these  frictional  de- 
vices at  "i2,"  being  amply  sufficient  to  hold  the  sash 
in  stable  equilibrium  for  all  practical  and  useful  pur- 
poses. 

These  sliding  fixtures  are  shown  in  Figs.  "4,"  "5" 
and  "7,"  but  their  peculiar  construction  is  not  involved 
here. 

Taking  up  the  third  element  of  this  claim,  we  find 
it  described  at  folio  "100,"  second  column,  page  "i" 
of  the  specification  as  folows: 

"For  further  securing  the  general  equilibrium 
described  and  for  allowing  the  window  (sash)  to 
be  readily  shifted  from  one  position  to  another,  I 
provide  carrier  arm  '4,'  one  end  of  which  is  piv- 
oted to  the  corresponding  adjuster  arm  '7'  by  pivot 
'10,'  at  a  point  about  1/3  the  length  of  said  arm 
measured  from  the  poin,t  '9.'  The  other  end  of  the 
carrier  arm  '4'  is  pivoted  to 'the  frame  by  means  of 
the  pivot  '6,'  etc." 

At  first  blush  one  reading  this  description  would 
naturally  suppose  there  was  something  in  it,  but  a 
moment's  thought,  with  a  little  analysis,  and  it  fades 
into  a  mere  shade  of  a  shadow.  Let  us  see:  it  is  as- 
serted that  this  carrier  arm  is  for  the  purpose  of  se- 
curing the  '^general  equilibrium."  What  does  the  in- 
ventor mean  by  the  "general  equilibrium"?  We  are 
already  told  that  the  sash  is  given  stable  equilibrium 
by  the  arm  "7";  so,  without  the  carrier  arm  "4"  the 
sash   is   in   stable  equilibrium.     This  means   that  the 


sash  or  window  was  firmly  established,  not  easily 
moved  or  shaken.  (See  page  "37,"  Tr.)  This  being 
so,  what  useful  purpose  would  be  subserved  by  "fur- 
ther securing  the  general  equilibrium"?  We  fail  to 
see  how  this  arm  with  both  ends  fixedly  pivoted,  one 
end  to  the  adjuster  arm  and  the  other  to  the  jamb  or 
frame,  can  afifect  in  any  manner  the  stable  equilibrium 
caused  by  the  adjuster  arm  "7."  It  is  evident  that 
the  carrier  arm  "4"  is  wholly  controlled  by.  the  ad- 
juster arm  "7."  When  the  latter  is  caused  to  slide 
up  or  down  by  the  application  of  force  to  the  sash  to 
overcome  the  resistance  caused  by  the  slidably  fric- 
tional  devices  at  "12,"  it  moves  up  or  down  in  unison 
with  it.  Take  off  the  carrier  arm,  what  happens? 
Nothing.  The  adjuster  arm  and  sash  operate  just  the 
same;  the  sash  is  adjusted  to  any  desired  position  and 
its  stable  equilibrium  is  maintained.  But,  take  off  the 
adjuster  arm  and  the  whole  thing  falls  to  pieces.  At 
the  same  folio  "100"  it  is  also  said  that  this  carrier 
arm  allows  the  window  (sash)  to  be  readily  shifted 
from  one  position  to  another.  But,  is  this  statement 
correct?  The  shifting  of  the  sash  is  unquestionably 
accomplished  and  wholly  accomplished  by  the  adjuster 
arm  "7,"  which  carries  the  sash,  shifts  or  adjusts  it  to 
the  desired  position  and  holds  it  there  in  a  state  of 
stable  equilibrium.  This  arm  "4"  can  perform  no 
function  whatever  in  shifting  the  position  of  the  win- 
dow sash.  It  is  shifted  and  adjusted  just  as  well,  and 
in  the  same  way,  and  for  the  same  purpose,  with  or 
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without  it.  Even  the  name  "carrier  arm"  is  mislead- 
ing, for  it  carries  nothing;  on  the  contrary,  it  is 
(itself)  carried  by  the  adjuster  arm  "7"  and  the  sash. 
Every  angle,  from  a  vertical  line  in  the  jamb  to  its 
normal  position,  as  shown  in  Fig.  i,  is  entirely  regu- 
lated by  arm  "7,"  with  its  slidable  fixtures  at  "12." 
If  you  slide  arm  "7"  down  from  the  normal  point 
"12" — say  half  way — then  arm  "4"  takes  a  midway 
position  and  so  on,  until  the  lower  end  of  arm  "7" 
reaches  the  bottom  of  the  window  frame,  when  it  as- 
sumes a  vertical  position  in  the  jamb.  Is  it  not  obvious 
that  the  arm  "4"  is  shifted  and  adjusted  in  various 
positions  by  the  action  of  arm  "7,"  and  that  arm 
"4"  performs  no  function  whatever  in  the  combination 
described  and  claimed? 

Claim  "7"  calls  for  a  carrier  arm,  supporting  said 
adjuster  arm.  This  supporting  function  is  nowhere 
mentioned  in  the  description,  but  as  a  matter  of  fact 
is  it  true? 

We  assert  that  this  carrier  arm  "4"  gives  no  support 
whatever  to  the  adjuster  arm  "7."  It  was  never 
contemplated  that  it  should  act  as  a  support  to  the 
adjuster  arm  or  to  the  sash.  What  support  can  it 
give  to  the  sash  or  adjuster  arm,  when  the  moment 
weight  is  applied  to  the  sash,  which  is  superior  to 
the  frictional  resistance  at  "12,"  the  window  closes  as 
already  shown,  without  any  reference  to  the  arm  "4"; 
the  said  arm  "4"  being  pivotally  connected  to  the  arm 
"7"  and  the  jamb  at  "6"  cannot  in  our  judgment  give 
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any  support  either  to  the  sash  "3"  of  the  window  or 
to  the  arm  "7."  This  suggestion  is  clearly  demon- 
strated by  the  specifications  and  drawings  of  the  Soule- 
Larsen  patent  (appearing  on  pages  "90,"  "91,"  "92" 
and  "93"  of  the  transcript),  which  was  pending  in 
the  Patent  Office  at  the  same  time  as  the  Soule  patent 
now  in  controversy.  The  Soule  of  the  Soule-Larsen 
patent  is  the  same  person  as  the  Soule  of  the  patent 
now  in  controversy. 

In  Figure  "2"  of  the  drawings  of  the  Soule-Larsen 
patent  you  see  the  same  adjuster  arm  which  is  at  "16," 
fixedly  connected  at  the  lower  end  of  the  frame,  and 
the  other  end  is  fixedly  pivoted  to  the  sash  at  "17." 
The  action  of  this  arm  "16"  in  the  Soule-Larsen  pat- 
ent is  identically  the  same  as  the  supporting  arm  "24" 
of  the  Hauser  patent.  It  is  constructed  the  same  way, 
operates  the  same  way  and  accomplishes  the  same  re- 
sult and  no  more  and  no  less.  Hauser's  right  to  the 
use  of  this  arrangement  of  the  arm  cannot  be  denied. 

In  Figure  "i"  Soule-Larsen  patent  you  will  see  the 
sash  being  held  in  a  fixed  equilibrium  by  the  arm 
"16,"  and  the  slidable  fixtures  at  the  upper  end  of  the 
sash,  while  the  other  arm  "25"  hangs  loosely. 

At  folio  "120,"  second  column,  second  page  of  the 
Soule-Larsen  patent  (page  "92,"  Tr.),  we  find  the  fol- 
lowing description  of  this  arm  "16": 

"By  the  described  construction,  the  sash  swings 
entirely  to  one  side  of  the  frame;  and  by  the  fric- 
tional  activity  of  the  frictional  guide  and  the  sup- 


porting  action  of  the  arm  '16/  the  sash  is  stably 
fixed  in  any  position  desired,  without  counter- 
weight." 

The  frictional  guide  here  referred  to  is  the  guide 
devices  at  the  upper  end  of  the  sash  and  which  slide 
in  the  grooves  "5"  and  support  therein  the  sash  in 
whatever  position  it  may  be  adjusted  (See  Col.  i,  sec- 
ond page  Soule-Larsen  patent).  This  is  made  still 
clearer  by  Claim  "i"'  of  the  Soule-Larsen  patent, 
which  reads  as  follows : 

"In  combination  with  a  window  frame  having 
grooves  therein,  a  sash  adapted  to  operate  in  said 
frame,  carrier  arms  adapted  to  support  the  central 
portion  of  the  sash,  an  arm  connected  to  the  sash, 
the  said  arm  adapted  to  engage  the  carrier  arm 
and  lock  the  sash  in  an  open  position." 

This  arm  is  the  little  notched  arm  "25"  shown  in  Fig. 
"i,"  and  in  many  other  places,  which  is  fixedly  pivoted 
to  the  sash  and  notched  in  such  a  manner  as  to  engage 
a  lug  on  the  arm  "16"  (called  the  carrier  arm  in  this 
patent)  and  lock  nnd  rigidly  hold  the  sash  in  its  de- 
sired position. 

This  Soule-Larsen  patent  clearly  discloses  that  the 
purpose  of  the  adjuster  arm  "7"  in  the  Soule  patent, 
with  its  frictional  slidable  devices  at  "12,"  and  the 
so-called  carrier  arm  "16"  of  the  Soule-Larsen  patent, 
with  the  frictional  slidable  guides  at  the  upper  end 
of  the  sash,  perform  identically  the  same  function — 
that  of  adjusting  the  sash   in   an  open  position;  that 
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they  are  the  only  features  which  adjust  it  in  any  de- 
sired position,  and  that  the  carrier  arm  "4"  in  one,  or 
the  notched  arm  "25"  in  the  other  has  nothing  to  do 
with  it  whatever;  that  neither  of  these  arms  performs 
any  function  in  the  operation  of  the  device;  strength- 
ens nothing;  supports  nothing;  adjusts  nothing,  and 
has  nothing  whatever  to  do  with  the  shifting  of  the  sash 
from  one  position  to  another.  Is  it  not  obvious  that 
adjuster  arm  "7"  in  the  one  and  the  carrier  arm  "16" 
with  frictional  guide  in  the  other  are  the  controlling 
operative  elements  of  the   two  structures? 

Again,  assuming  for  a  moment  that  the  adjuster 
arm  "7"  of  the  Soule  patent  required  some  addi- 
tional support  or  strength,  we  insist  that  any  person 
of  ordinary  common  sense — whether  a  mechanic  or 
not — would,  without  the  exercise  of  any  inventive 
faculty,  either  strengthen  the  adjuster  arm  by  adding 
more  material  to  it,  or  greater  resistance  in  its  fric- 
tional devices,  or  by  the  numerous  other  means  by 
which  it  could  be  strengthened  or  supported;  the  add- 
ing of  any  support  or  assistance  in  shifting  the  win- 
dow which  could  be  given  by  this  arm  certainly  is 
not  a  matter  requiring  any  invention,  but  solely  an 
act  of  ordinary  intelligence. 

"The  mere  enlargement  of  parts,  or  the  strength- 
ening of  the  stable  parts  of  a  structure,  or  the 
placing  of  braces  in  the  frame  work  in  a  machine 
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to  enable  it  to  stand  up  to  its  work  is  not  inven- 
tion": 

Schweichler  vs.  Levinson   (147  Fed.  Rep.,  pp. 

704-707). 

Brouch  vs.  Roemer   (103  U.  S.,  p.  797)  ; 
Star  Bucket   Pump    Co.   vs.   Butler  Mfg.    Co. 

(198  Fed.  Rep.,  pp.  856-863)  ; 
Barnes  Co.  vs.  Vandyck  Co.  (213  Fed.,  p.  636)  ; 
Rose  Mfg.  Co.  vs.  White  house  Mfg.  Co.   (201 

Fed.,  pp.  926-928)  ; 
In  re  Ferres  (192  O.  G.,  p.  745). 

Taking  each  of  the  elements  involved,  which  is  the 
only  way  to  get  down  to  the  real  questions,  Hauser's 
supporting  arm  "24"  is  not  the  equivalent  of  the 
Soule  arm  "7,"  because  it  is  differently  constructed 
and  arranged,  and  it  does  not  perform  the  same  func- 
tions in  any  single  respect;  the  fixedly  pivoted  arm 
of  the  Hauser  patent  cannot  perform  the  functions  of 
the  slidably  pivoted  arm  of  the  Soule  patent.  We 
urge  this  point,  because  it  seems  to  us  that  it  is,  of 
itself,  absolutely  fatal  to  the  appellant's  case. 

The  appellant's  arm  "4"  has  no  slidable  frictional 
device  and  cannot  slide;  if  it  was  made  slidable,  it 
would  make  a  monstrosity;  it  does  not  in  any  sense 
lock,  partially  lock  or  retard  the  movement  of  the 
arm  "7"  or  the  sash,  while  the  link  of  the  appellees 
does  perform  these  functions  just  detailed;  they  are 
not   interchangeable,   the   one  with   or   for  the  other; 
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you  cannot  transpose  arm  "4"  and  pivot  it  to  Hauser's 
sash  and  supporting  arm;  you  cannot  put  Hauser's 
frictional,  slidably  pivoted  link  to  the  frame  of  the 
window,  as  Soule  does — either  case  would  be  a  dis- 
astrous failure. 

The  difference  in  the  structure  of  these  two  devices 
is  accentuated  by  the  fact  hereinbefore  stated,  that 
the  Soule  sash  has  two  points  of  slidability,  to  wit:  at 
the  lower  end  of  arm  "7"  at  "12"  and  at  the  upper 
end  of  the  sash,  where  it  is  attached  to  the  frame; 
while,  in  the  appellees^  structure  there  is  but  one  point 
of  slidability,  aflfecting  the  adjustment  of  the  sash  to 
any  desired  position. 

For  these,  and  other  reasons  that  will  hereafter 
appear,  we  urge  that  Claims  "i,"  "4"  and  "7"  of  the 
patent  are  absolutely  void  for  want  of  invention. 
Confessedly  the  function  of  the  adjuster  arm  "7"  is 
to  shift  and  support  the  sash  in  any  desired  position. 
We  cannot  conceive  how  it  can  be  invention  to  in- 
crease these  functions  by  simply  adding  some  other 
increasing  element. 

This  conclusion  it  seems  to  us  is  made  absolutely 
apparent,  and  is  the  only  logical  result  from  a  con- 
sideration and  comparison  of  the  two  patents.  It 
must  be  remembered  that  the  Soule-Larsen  patent, 
so-called,  of  which  the  said  Soule  was  the  real  in- 
ventor, as  appears  from  his  own  testimony  in  the 
transcript,  was  applied  for  October  31st,  1911,  and 
that  the  Soule  patent  was  applied  for  on  August  21st, 
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191 2,  and  that  the  applications  for  both  patents  were 
pending  in  the  patent  office  at  the  same  time.  Conse- 
quently, Soule  knew  at  the  time  that  he  made  his 
application  for  the  Soule  patent  in  August,  1912,  that 
the  so-called  carrier  arm  ''16"  of  the  Soule-Larsen 
patent,  acting  in  conjunction  with  the  slidable  fric- 
tional  guides  connecting  the  sash  at  its  upper  end  to 
the  frame,  permitted  the  sash  to  be  shifted  and  stably 
fixed  in  any  position  desired  without  counterweight 
(See  folio  120,  second  column,  second  page  Soule- 
Larsen  patent,  at  page  "92,"  Tr.). 

Concerning  the  identity  of  these  devices  Mr.  Vale 
says: 

"According  to  my  idea,  there  is  absolutely  no 
difference  in  the  device  represented  by  one  of  these 
models;  absolutely  none;  and  any  common  me- 
chanic could  take  one  and  from  that  build  the 
other  without  any  invent-ion  at  all,  because  all  the 
elements  are  present  and  all  the  .functions  are  pres- 
ent and  the  mode  of  operation  is  practically  the 
same.  So  far  as  the  elements  are  concerned,  the 
device  described  in  the  Soule-Larsen  patent  is  the 
same  as  that  described  in  the  Soule  patent.  The 
only  difference  is  the  dift'erence  of  arrangement. 
The  two  devices  that  are  described  in  the  Soule 
patent  and  the  Larsen-Soule  patent  are  substan- 
tially the  same." 

If  the  testimony  of  this  expert  is  true  as  here  given, 
how  could  there  be  any  inventive  skill  required  in 
adding  the  so-called  carrier  arm  "4,"  instead  of  the 
locking  arm  "25"? 


Again  all  of  these  claims,  that  is:  "i,"  "4"  and 
"7,"  are  merely  aggregations  and  not  true  combina- 
tions. 

We  contend  that  it  is  clear  that  the  combinations, 
as  shown  in  all  of  the  claims,  of  a  window  frame,  a 
sash  in  said  frame,  with  an  adjuster  arm,  one  end  of 
which  is  fixedly  pivoted  slightly  above  the  middle 
of  the  sash  stiles,  and  the  other  end  slidably  pivoted 
in  the  frame  at  its  lower  end,  and  one  wherein 
the  sash  may  be  readily  moved  from  one  position  to 
any  other  position,  as  desired,  and  remains  in  the 
state  of  stable  equilibrium,  in  whatever  position  the 
sash  may  be  placed,  omitting  entirely  from  the  struc- 
ture both  the  notched  arm  ^'25'^  of  the  first  patent 
and  arm  "4"  of  the  other  patent  constitute  a  window 
of  the  swinging  reversible  sash  type. 

This  question  of  invention  has  been  so  often  before 
the  Courts  that  it  may  seem  to  be  a  waste  of  time 
and  mental  pabulum  to  collate  cases  on  the  subject. 
But,  at  the  risk  of  criticism,  we  will  call  the  atten- 
tion of  the  Court  to  a  few  cases  which  we  think  con- 
trol the  subject. 

We  will  first  call  the  attention  of  the  Court  to  the 
case  of 

Gould  &  Eberhardt  vs.  Cincinnati  Simper  Co. 
(194  Fed.  Rep.,  page  680), 

which  was  a  case  quite  similar  in  principle  and  in  the 
facts  to  the  case  at  bar,  and  where  at  the  bottom  of 
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page  ''685"  the  Court  of  Appeals  of  the  Sixth  Circuit 
said: 

"The  evidence  also  indicates  that  apart  from 
the  'self  contained'  features,  the  device  in  suit  has 
utility,  being  especially  useful  where  the  metal  to 
be  worked  is  very  heavy,  or  the  thrust  of  the  tool 
unusually  great;  and  that  it  has  been  favorably 
received  by  manufacturers  and  users,  having  to  a 
large  extent  taken  the  place  of  old  constructions. 

"It  is  insisted  by  complainant  that  the  consid- 
erations above  stated  show  invention,  as  distin- 
guished from  mere  mechanical  skill.  Ordinarily, 
the  mere  making  in  one  piece  of  a  device,  or  part 
of  a  device,  formerly  made  in  two  pieces,  is  not 
invention.  But,  the  bringing  together  of  pre- 
viously separated  parts  in  a  unitary  organization, 
so  that  they  act  together  and  produce  a  more  bene- 
ficial result  than  when  the  parts  operate  separately, 
may  be  invention.  But,  where,  as  here,  the  ele- 
ments operate  in  no  dififerent  way,  and'  have  no 
different  relation  to  each  other  when  in  a  self- 
contained  form  than  ivhen .  one  element  is  de- 
tached, such  combination  is  not  invention/' 


Citing 


Standard    Caster    Co.    vs.     Caster    Socket    Co. 

113  Fed.  Rep.,  p.  162;  51  C.  C.  A.,  109)  ; 
National  Tube  Company  vs.  Aiken    (163   Fed. 
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The  same  rule  is  also  laid  down  in  the  very  next 
case  in  the  194  Fed.  Rep.  Sheffield  Car  Co.  vs. 
D'Arcy,  where. at  page  "693"  it  is  said: 

"It  is,  furthermore,  clear  that  a  combination  of 
old  elements,  to  be  patentable,  must  produce  a 
new  force,  effect  or  result  as  the  product  of  the 
combined  forces,  as  distinguished  from  a  mere 
aggregation  of  the  results  of  the  old  elements,  each 
working  out  its  separate  effect,  and  that  a  com- 
bination consisting  merely  of  old  parts  and  of  old 
results,  without  the  addition  of  any  new  and  dis- 
tinct function,  is  not  patenable." 

Citing: 

Reckendorfer  vs.  Faber   (92  U.   S.,  347;  23   L. 

Ed.,  719); 
Goodyear  Rubber  Co.  vs.  Rubber  Wheel  Co. 

(ri6  Fed.  Rep.,  pp.  363-369)  ; 
National    Cash    Register    Co.   vs.    Register    Co. 

(53  Fed.   Rep.,  p.  371). 

"This  doctrine  applies,  not  merely  when  the  old 
elements  are  separately  used  in  the  combination, 
but  also  when  they  are  integrally  combined  in  one 
device  involving  mere  mechanical  knowledge  and 
producing  no  new  result  differing  from  the  aggre- 
gate  result  of  the  former  separate  elements." 

When  we  consider  for  a  moment  that  this  patented 
window  as  a  whole,  or  as  to  any  of  the  parts  of  it,  pro- 
duces no  new  result  and  that  the  result  (that  is  a  reversi- 
ble window  sash)  is  old,  and  that  Soule  was  in  no  sense 
a  pioneer  in  this  art,  for  it  is  a  very  old  art,  and  that 
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such  windows  of  various  forms,  shapes  and  construc- 
tion have  been  in  public  use,  as  will  be  seen  from 
the  file  wrapper  of  the  Soule-Larsen  patent  on  file 
in  this  Court  (but  not  printed  in  the  transcript  by 
stipulation),  it  must  be  apparent  that  there  is  no  new 
or  distinct  function  produced  by  the  said  carrier  arm 
"4,"  and  that  the  claims  in  suit  are  for  mere  aggre- 
gations and  not  patentable. 

Mechanical  adaptation  not  invention,  and  is  not 
patentable: 

Dunbar  vs.  Meyers  (94  U.  S. ;  24  Law  Ed.,  34). 

Merely  bringing  old  devices  together  in  juxta- 
position and  then  allowing  each  to  work  out  its 
own  efifect  without  the  production  of  something 
novel  is  not  invention: 

Pickering  vs.  McCiil/ough  (104  U.  S.,  p.  318). 

A  patent  covering  a  combination  of  old  elements 
to  produce  a  device  new  in  form,  but  old  in  func- 
tion, having  no  new  mode  of  operation  is  void 
for  want  of  invention: 

Greist  vs.  Parsons  (125  Fed.  Rep.,  p.  116),  and 
cases  cited  page   1 19. 

Where  the  field  of  invention  has  been  narrowed 
by  many  prior  devices  in  the  same  art,  a  patent  for 
a  new  combination  must  be  narrowly  construed, 
and    limited   to   the    precise   structure   shown.     A 
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wide  range  of  equivalents  is  out  of  the  question; 
a  broad  construction  of  the  claim  is  not  permissi- 
ble: 

Kenney  Mfg.   Co.  vs.  J.  L.  Mof.t  Iron  Works 

(137  Fed.  Rep.,  p.  431). 
(See  cases  cited  at  middle  page  434.) 

A  patent  not  being  a  pioneer,  the  owner  is  not 
entitled  to  a  broad  range  of  equivalents.  The 
claim  must  be  limited  in  their  scope  to  the  actual 
combination  of  essential  parts  as  shown,  and  cannot 
be  construed  to  cover  other  combinations  of  ele- 
ments or  different  construction  and  arrangement: 

St.  Louis  Street  Machine  Co.  vs.  American 
Street  Machine  Co.  (156  Fed.  Rep.,  p.  580), 
and  cases  cited. 

In  the  celebrated  case  of  Kokomo  Fence  (189 
U.  S.,  p.  8;  47  Law  Ed.,  p.  689;  135  Fed.  Rep.,  p. 
520),  at  page  531    (Fed.  Rep.)  it  is  said: 

"That  the  patent  not  being  a  pioneer  its  claims 
must  be  limited  in  their  scope  to  the  actual  com- 
bination of  essential  parts  as  shown  and  cannot  he 
construed  to  cover  other  combinations  of  elements 
of  different  construction  and  arrangement." 

And,  agains  the  Court  said: 

"The  claims  of  a  patent  covering  a  mere  im- 
provement upon  prior  machines  which  were  capa- 
ble of  accomplishing  the  same  general  result  must 
receive   a  narrow  construction." 
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Citing: 

Morley  Machine  Co.  vs.  Lancaster  (129  U.  S., 
p.  263;  32  Law  Ed.,  p.  715). 

The  law  is  well  settled  as  to  equivalents: 

"Mechanical  equivalents  as  understood  in  con- 
nection with  infringements  of  patents  are  such  de- 
vices as  were  known  previously,  and  which  in  the 
particular  combination  of  devices  specified  as  con- 
stituting the  patented  invention,  can  be  adapted  to 
perform  the  functions  of  those  specified  devices 
for  which  they  are  employed  as  substitutes  without 
changing  the  inventor's  idea  of  means:  in  other 
words,  without  introducing  an  original  idea  pro- 
ducing as  the  result  of  it  an  improvement  which  is 
itself  a  patentable  invention." 

Jensen    Can   Fi/linj^  Machine    Co.   vs.   Norton 
(67  Fed.,  pp.  236-239;  14  C.  C.  A.,  p.  383). 

"Equivalent  in  the  patent  law  means  that  the 
patent  in  respect  to  each  of  the  respective  ingred- 
ients comprising  the  invention  covers  every  other 
ingredient  which  in  the  same  arrangement  of  the 
parts  will  perform  the  same  function  if  it  was  well 
known  as  a  proper  substitute  for  the  one  described 
in   the  patent  at  the  date  thereof." 

Norton  vs.  Jensen   (49  Fed.  Rep.,  pp.  859-868; 
I   C.  C.  A.,  p.  452). 

"It  is  an  abuse  of  the  term  'equivalent'  to  employ 
it  to  cover  every  combination  or  device  in  a  ma- 
chine which  is  used  to  accomplish  the  same  result." 

Beach  vs.  Jlohbs   (92   Fed.  Rep.,  pp.   146-150; 
34  C.  C.  A.,  p.  248). 
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Citing: 

Westinghouse    vs.    Boyden    Power    Brake    Co. 

(170  U.   S.,  p.  537;   r8  Sup.  Ct.,  p.  707;  42 

Law   Ed.,  p.    1 136)  ; 
Burr  vs.  Diiryee   (17  Law  Ed.  U.   S.,  pp.  650- 

658). 

In  the  Westinghouse  case,  i.  d.,  the  Court  said: 

"The  argument  that  every  combination  of  de- 
vices which  is  used  to  produce  the  same  result  is 
necessarily  an  equivalent  is  a  flagrant  abuse  of  the 
term  equivalent." 

"Mechanical  equivalent  must  be  adaptable  to  use 
as  a  substitute  for  something  else,  and  competent 
to  perform  the  functions  of  a  particular  device  for 
which  it  may  be  substituted." 

Alaska  Packing  Co.  vs.  Letson  (119  Fed.  Rep., 
599)- 

It  seems  to  be  obvious  that  Souk's  original  concep- 
tion of  a  reversible  window  is  clearly  described  in  his 
first  patent  applied  for  October  31st,  1911-,  and  the 
device  therein  described,  with  its  carrier  arm  "16" 
and  its  notched  arm  locking  device,  which  had  been 
made  by  him,  and  numerous  of  them  were  in  public 
use  before  his  application  for  his  second  patent  ap- 
plied for  August  2 1  St,  191 2,  consequently  is  a  part  of 
the  prior  art,  so  far  as  this  second  patent  is  concerned. 
Therefore,  the  second  patent  showing  its  so-called 
carrier  arm  "4"  could  be  nothing  more  than  a  mere 
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carrying  forward  of  the  original  conception  shown  in 
the  said  first  patent.  In  cases  of  this  kind  the  law  is 
well  settled  that  the  mere  carrying  forward  of  an 
original  conception  resulting  in  an  improvement  in 
degree  is  not  invention: 

Keene  vs.  Neiv  Idea  Spreader  Company    (231 
Fed.  Rep.,  p.  701). 

Again,  it  is  said  (speaking  of  the  patent  then  in 
use)  : 

"It  is  merely  carrying  forward  the  original 
conception,  which  Fawcett  patented— a  new  and 
more  extended  application  of  it — involving  change 
only  in  form,  proportion  or  degree." 

The  Supreme  Court  in  Smith  vs.  Nichols  (21  Wall., 
p.  112),  said  "that  this  was  not  such  invention  as 
would  sustain  a  patent.'^  The  patent  was  held  void 
in  the  case  from  which  the  foregoing  quotation  is 
taken. 


See 


Theberath  vs.  Rubber  Q>  Celluloid  Harness 
Trimming  Company  (15  Fed.  Rep.,  bottom 
p.  251). 

Another  important  feature  of  the  plaintiffs  carrier 
arm  "4"  is  found  at  folios  "10"  and  "15,"  first  column, 
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second  page  of  the  patent  (page  99,  Tr.),  which  reads 
as  follows: 

"The  lower  part  of  carrier  arm  '4'  is  curved  as 
shown  in  the  drawing  (Figs,  i  and  7).  The  reason 
for  curving  the  end  is  to  allow  the  window  to  close, 
the  position  of  the  pivot  10  being  then  at  a  point 
to  the  left  of  the  pivot  6,  and  directly  above 
pivot   II." 

This  is  shown  at  "10"  of  Figure  "i"  of  the  drawings. 
This  seems  to  be  an  important  feature  in  the  structure; 
it  being  for  the  purpose  of  allowing  the  window  to 
close.  Any  structure  that  would  not  permit  the  win- 
dow to  close  would  not  be  a  successfully  operative 
device. 

PRIOR  ART. 

The  prior  art  before  the  Court  consists  in  the  Frot- 
scher  patent  (appellees'  Exhibit  "B"),  also  the  devices 
designated  in  the  record  as  "the  awning  device,"  the 
model  being  marked  "Defendants'  Exhibit  I,"  and  the 
single  arm  device  made  and  sold  by  Hauser  for  many 
years,  together  with  what  is  shown  in  the  file  wrapper 
of  the  Soule-Larsen  patent. 

This  prior  art  shows  adjuster  arms  (sometimes 
called  supporting  arms,  carrier  arms  or  their  equiva- 
lents, as  in  Frotscher),  pivotal  guides  of  most  every 
description  and  arranged  in  almost  countless  different 
ways,  so  as  to  operate  a  window  sash  along  the  lines 
shown  in  the  appellant's  patents.     Consequently,  if  the 
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claims  are  good  at  all  they  are  good  only  for  the  pre- 
cise devices  described  in  the  claims  sued  upon. 

FROTSCHER  PATENT. 

This  patent  shows  that  reversible  windows  were  not 
novel  at  the  time  of  the  appellant's  application.  It 
shows  a  slidable  sash,  to  be  swung  out  if  desired  for 
cleaning  or  other  purposes;  it  shows  means  for  holding 
the  sash  inclined  for  ventilation  and  cleaning,  so  that 
the  results  to  be  accomplished  are  the  same  as  in  all 
of  these  later  patented  devices;  the  sashes  are  adapted 
to  slide  in  the  frame  and  are  hung  upon  cords  or 
chains,  with  weights;  the  cords  running  over  a  pulley 
arranged  in  the  stile  in  any  known  way.  While  this 
patent  is  quite  suggestive,  we  do  not  claim  that  it 
fully  anticipates  the  appellant's  patented  device  (this 
Frotscher  patent  is  found  at  page  io6,  Tr.).  (See 
testimony  of  Hauser,  page  4*9,  Tr.) 

AWNING  DEVICE. 

As  to  the  awning  device,  we  think  that  discloses 
every  feature,  mechanical  and  structural,  of  the  Soule 
device,  except  possibly  in  some  very  minor  details  of 
construction,  which  are  unimportant  upon  the  question 
of  invention. 

On  the  opposite  page  will  be  found  a  photographic 
drawing  of  this  device  and  another  showing  the  same 
structure  with  the  sash  of  a  window  attached  to  it.    Its 
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bearing  upon  the  case  is  self-evident  and  needs  no 
comment. 

The  operation  of  the  single  arm  device  is  shown  in 
the  testimony  of  Vale  at  page  33,  Tr.,  and  also  in  the 
testimony  of  Hauser. 

If  the  Court  should  feel  disposed  to  go  any  further 
with  the  question  of  the  prior  art,  we  would  respect- 
fully call  the  attention  of  the  Court  to  the  file  wrapper 
of  the  Soule-Larsen  patent,  which  by  stipulation  was 
not  printed,  but  it  was  agreed  that  the  same  should 
be  used  at  the  hearing  of  this  cause,  the  same  as  if 
it  had  been  printed. 

The  first  application  for  a  patent  in  that  case  con- 
tained sixteen  claims— all  for  different  structures  and 
different  arrangements  of  devices  for  reversible  win- 
dows, from  the  single  arm  device  upward.  It  appears 
from  the  file  wTapper  that  the  main  desire  of  the 
applicant  was  to  obtain  a  patent  on  some  sort  of  a 
single  arm  device,  but  after  four  years^  fight  in  the 
patent  office  he  was  driven  to  accept  the  notched 
arm  device  heretofore  referred  to.  The  patentee  was 
familiar  with  all  these  structures  and  while  it  is  not 
a  history  of  the  patent  in  suit,  it  is  part  of  the  evi- 
dence in  this  case,  and  has  a  very  pertinent  bearing 
upon  the  state  of  the  art  of  the  present  patent. 

We  desire  to  call  the  attention  of  the  Court  to  a 
few  cases  without  commenting  further  on  the  subject: 
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In   the  case  of  Sheffield  Car  Co.  vs.  D'Arcy    (194 
Fed.  Rep.,  686-693),  ^^^  Court  said: 

"A  combination  of  old  elements  to  be  patentable 
must  produce  a  new  force,  efifect  or  result  as  the 
product  of  the  combined  forces  as  distinguished 
from  a  mere  aggregation  of  results  of  the  old  ele- 
ments, each  working  out  its  separate  eflfects." 

"When  two  inventors  improve  upon  the  former 
art,  each  in  his  own  distinct  and  separate  way, 
each  shall  be  credited  with  his  own  improvement": 

Duncan  vs.  Cincinnati,  etc.  (171  Fed.,  p.  665)  ; 
JVestinghouse  vs.  Boy  den    (170  U.   S.,   p.   537; 
42  Law  Ed.,  p.   1 136). 

In   Gould  &  Eberhardt  vs.    Cincinnati  Shaper  Co. 
(194  Fed.  Rep.,  p.  680,  and  cases  cited),  it  was  held: 

"A  combination  of  Old  elements  which  operate 
in  no  dififerent  way  and  have  no  different  relation 
to  each  other  when  in  combination  than  when  one 
element  is  detached  is  not  invention." 

In  Pickering  vs.  McCullough    (104  U.  S.,  p.  318) 
it   is  said: 

"In  a  patentable  combination  of  old  elements,  all 
the  constituents  must  so  enter  into  it,  that  each 
qualifies  every  other.  It  must  form  either  a  new 
machine  of  a  distinct  character  and  function;  or 
produce  a  result  due  to  the  joint  and  co-operating 
action  of  all  the  elements,  and  which  is  not  a  mere 
adding  together  of  several  contributions." 
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"It  is  a  familiar  rule  that  in  a  patent  for  an 
improvement  in  an  old  art  the  claims  must  be 
limited  to  the  precise  construction  or  device  men- 
tioned in  the  claim": 

Boyd  vs.  Janesville,  etc,   (158  U.  S.,  p.  260)  ; 
Farmers   vs.    Spruks   Mfg.    Co.    (127    Fed.,    p. 

691)  ; 

TopIiffYS.  Top/iff  (145  U.  S.,  p.  156). 
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INFRINGEMENT. 

It  is  claimed  that  the  defendant  infringes  the  said 
Soule  patent  by  making  and  selling  a  reversible  win- 
dow such  as  shown  in  his  patent,  dated  October  20th, 
1914,  No.  1,114,260,  appearing  in  the  transcript  at 
pages  "loi,"  "102"  and  "103."  There  are  several 
models  of  this  device  and  various  phases  of  it  on  file, 
but  the  drawings  in  Figure  "r,"  page  "loi,"  Tr.,  dis- 
closes the  structure  and  operation  of  the  device  so 
clearly  that  it  would  seem  useless  to  refer  to  anything 
else.  This  structure  shows  an  arm  "24,"  which  is 
pivoted  to  the  frame  at  the  lower  end  at  "28"  and 
the  upper  end  in  also  pivoted  to  the  sash,  precisely  as 
arm  "16"  of  the  Soule-Larsen  patent,  and  holding  it 
in  position.  It  is  evident  that  this  arm  "24"  in  the 
appellees'  device  of  itself  performs  no  other  function 
than  supporting  the  sash  sn  whatever  position  it  may 
be  placed,  and  that  it  has  nothing  whatever  to  do 
with  the  shifting  of  the  sash  from  one  position  to  an- 
other, as  called  for  by  the  adjuster  arm  "7"  in  the 
plaintiff's  patent,  and  that  said  arm  cannot  perform 
any  of  the  functions  called  for  by  the  arm  "7"  of  the 
plaintiff's  patent.  The  reason  is  apparent:  the  lower 
end  of  this  arm  being  pivoted  to  the  frame,  and  the 
upper  arm  pivoted  to  the  sash  without  any  slidable 
features  at  either  end,  can  act  only  as  a  mere  support- 
ing arm. 

It  is  also  claimed  by  the  plaintiff  that  the  link  "19" 
of  the  defendant's  patent  is  the  equivalent  of  arm  "4" 
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of  the  plaintiff's  patent.  This  cannot  be,  for  the  reason 
that  arm  "4"  is  pivoted  to  the  frame  at  "6"  and  the 
adjuster  arm  at  "10,"  and  has  no  slidable  features  in 
or  about  it  whatever,  while  in  the  appellees'  case  the 
link  ''19"  is  pivoted  close  up  to  the  upper  end  of  its 
supporting  arm  "24"  and  slidably  pivoted  to  the  sash 
at  "18,"  so  that  when  the  sash  is  to  be  adjusted  by  a 
change  of  position  from  a  vertical  to  an  angular  line, 
the  necessary  force  is  applied  to  the  sash  it  slides  up 
or  down  at  the  upper  end  for  adjustment  and  the 
link  "19"  slides  along  the  slot  in  the  sash  designated 
as  "17"  for  retardation.  It  follows  from  this  that  the 
link  "19"  performs  none  of  the  functions  of  arm  "4" 
of  the  Soule  patent. 

It  must  be  remembered,  however,  that  this  link  "19" 
does  not,  on  account  of  its  slidability,  or  for  any  other 
reason,  act  as  a  support  to  the  sash,  or  the  supporting 
arm  "24";  its  only  function  is  in  the  nature  of  a  re- 
tarding device  and  to  some  extent,  perhaps,  retards 
the  sash  in  its  upward  or  downward  movement.  The 
only  slidable  feature  in  this  patent,  affecting  the  sash, 
is  the  same  as  in  the  Soule-Larsen  patent;  that  is:  the 
upper  end  of  the  sash  is  slidably  attached  to  the  frame 
and  when  the  sash  is  raised  or  lowered  it  slides  up 
or  down,  as  the  case  may  be.  The  removal  of  link 
"19"  does  not  affect  in  any  manner  the  functions  of 
the  arm  "24"  or  the  slidability  of  the  sash. 
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At  folio  ''60"  of  the  specification  of  the  Hauser 
patent,  second  column,  first  page,  it  is  said: 

"The  ends  of  said  spring  21  bear  against  the 
under  side  of  the  flat  bar  8  and  create  sufficient 
friction  thereagainst,  to  prevent  the  window  sash 
moving  from  any  position  to  which  it  has  been 
turned.     .     .     . 

"By  this  construction  it  results  that  if  there  is 
sufficient  friction  caused  by  frictional  engagement 
of  the  spring  18  with  the  slotted  bar  5,  said  win- 
dow sash  will  remain  in  any  position  to  which  it 
has  been  opened,  notwithstanding  that  there  is  no 
direct  support  for  said  window  sash." 

It  is  obvious  from  this  language  of  the  Hauser  pat- 
ent that  the  sole  function  of  this  link  or  arm  "19"  is 
to  retard  the  movement  of  the  sash  after  it  had  been 
adjusted  by  the  force  applied  to  the  sash;  a  sort  of 
locking  device,  more  like  the  notched  locking  arm  of 
the  Soule-Larsen  patent  *than.  the  arm  "4"  of  the 
Soule  patent. 

Now,  when  the  notched,  or  locking  arm  of  the 
Soule-Larsen  patent  is  removed,  and  the  link  "19"  of 
the  Hauser  patent  is  removed,  the  two  devices  are 
the  exact  counterparts  of  each  other,  and  the  action  of 
the  arm  "16"  of  the  Soule-Larsen.  patent  and  arm 
"24"  of  the  Hauser  patent  is  precisely  the  same.  So 
that  all  Hauser  did  was  to  take  the  carrier  arm  "16" 
of  the  Soule-Larsen  patent  and  attach  it  to  the  frame 
and  the  sash  in  the  same  way. 
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There  can  be  no  infringement  of  the  Soule  patent 
by  the  appellees'  device,  for  the  further  reasons: 

Arm  "24"  being  the  exact  counterpart  of  the  carrier 
arm  "16"  of  the  Soule-Larsen  patent,  and  having  no 
slidable  connection  with  the  frame  at  its  lower  end, 
as  the  arm  "7"  in  the  Soule  patent,  the  construction 
is  different,  the  mode  of  operation  is  different,  and 
the  result  accomplished  by  this  arm  "24"  is  wholly 
different.  Assuming  that  the  contention  of  the  plaintiff 
is  correct,  which  we  deny,  that  arm  "4"  of  the  Soule 
patent  supports  arm  "7"  and  further  secures  the  gen- 
eral equilibrium  desired  and  allows  the  window  to 
be  readily  shifted  from  one  position  to  another,  it 
must  be  seen  at  once  that  link  "19"  performs  no  such 
functions;  it  has  nothing  to  do  with  the  general  equili- 
brium of  the  device  as  a  whole,  or  otherwise;  it  has 
nothing  whatever  to  do  with  the  shifting  of  the  sash, 
nor  does  it  have  anything  to  do  with  supporting  the 
arm  "4"  or  the  sash;  it  is  absolutely  barren  of  all  such 
functions.  The  only  thing  that  can  be  said  of  it  is: 
that  it  is  merely  a  retarding  device  which,  owing  to 
the  friction  that  may  be  in  the  frictional  device  at 
"18,"  will  retard  the  up  and  down  motion  of  the 
sash  and  tend  to  hold  it  in  any  given  position.  In 
other  words:  this  link  "19"  is  more  of  a  brake  than 
anything  else  which  we  can  compare  it  to.  It  will 
be  observed  further  that  you  could  not  attach  arm 
"4"  to  the  sash  and  make  it  work;  it  would  lock  itself 
and  go  to  smash,  and  this  is  conceded  by  all  parties. 
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In  order  to  make  it  work,  you  would  have  to  remove 
the  slidable  device  of  the  Soule  patent  at  "12"  and 
fixedly  attach  arm  "7"  to  the  frame  at  some  suitable 
point;  you  would  then  have  to  put  into  the  sash  the 
peculiarly  constructed  guide  and  slidable  fixtures 
shown  at  "18,"  "21"  and  "22"  of  the  Hauser  patent. 
There  is  no  interchangeability  between  arm  "7"  of 
appellant's  patent  and  arm  "24,"  or  between  arm  "4" 
and  link  "19,"  of  appellees'  patent,  which  is  an  im- 
portant test. 

Ball  Bearing  Co.  vs.  Start  Ball  Retainer  Com- 
pany  (147  Fed.,  p.  721). 

Suppose  this  suit  was  by  Hauser  against  the  appel- 
lant, could  it  be  said  that  arm  "7"  was  the  same  as 
arm  "24,"  or  that  arm  "4"  was  the  same  as  arm  or 
link  "19"? 

APPELLEES'   PATENT. 

It  is  conceded  that  the  appellees  have  made  and 
sold  devices  according  to  the  description  contained  in 
said  Hauser  patent  No.  1,114,260,  dated  October  20th, 
1914.  It  is,  of  course,  a  junior  patent,  being  later  in 
date  than  the  Soule  patent.  This  fact,  together  with 
what  has  already  been  said,  it  would  seem  to  us, 
should  justify  the  Court  in  affirming  the  judgment 
below. 
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The  Supreme  Court  in  the  case  of  Corning  vs.  Bur- 
den (15  How.,  265)  said: 

"It  is  not  easy  to  perceive  why  the  defendant 
who  uses  a  patented  machine  should  not  have  the 
benefit  of  a  like  presumption  in  his  favor,  arising 
from  a  like  investigation  of  the  originality  of  his 
invention,  and  the  judgment  of  the  public  officers 
that  his  machine  is  new,  and  not  an  infringement 
of  the  patent  previously  granted  to  the  plaintiff." 

While  there  are  many  decisions  affirming  the  rule 
here  laid  down,  we  will  not  cite  them  any  further, 
because  this  Court  is  familiar  with  the  rule,  as  this 
quotation  is  taken  from  the  case  of  Ransome  et  al. 
vs.  Hyatt  (69  Fed.  Rep.,  p.  148),  the  opinion  in  said 
case  being  written  by  His  Honor,  Judge  Gilbert. 
With  this  presumption  in  our  favor,  we  can  see  no 
reason  why  the  judgment  should  be  reversed. 

appellant's  brief. 

The  appellant  relies  for  its  hope  of  reversal  upon 
one  sole  legal  proposition,  which  we  admit  to  be  good 
law  in  those  cases  where  it  applies;  the  proposition 
relied  upon  is  stated  in  the  first  five  lines  of  Section 
348,  Walker  on  Patents,  and  for  the  convenience  of 
the  Court  we  will  reproduce  that  portion  of  it  copied 
in  the  appellant's  brief,  to  wit: 

"Changing  the  relative  position  of  the  parts  of 
a  machine  or  manufacture  does  not  avert  infringe- 
ment, where  the  parts  transposed  perform  the  same 
respective  functions  after  the  change  as  before." 
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But,  counsel  failed  to  quote  the  whole  of  the  rule 
stated  in  that  section.  The  next  paragraph  of  the 
section  reads  as  follows: 

'^But  changing  the  relative  positions  of  the  parts 
of  a  machine  does  avert  infringement,  where  the 
changing  of  those  positions  so  changes  the  func- 
tions of  the  parts,  that  the  machine  acquires  a 
substantially  different  mode  of  operation,  even 
though  the  result  of  the  machine  remains  the  same. 
A  suit  for  infringement  cannot  be  sustained  against 
him  who  makes,  uses,  or  sells  a  substantially  dif- 
ferent combination,  even  though  it  includes  ex- 
actly the  same  ingredients  as  those  claimed  in  com- 
bination by  the  patent  in  suit.  The  owner  of  a 
patent  for  a  combination  cannot  suppress  a  newer, 
better  and  substantially  different  combination  of 
the  same  ingredients." 

Our  contention  is  that  the  rule  stated  in  this  last  part 
of  the  section  clearly  controls  this  case.  As  we  view 
it,  it  is  not  a  question  of  *the  changing  of  the  relative 
position  of  the  parts  but  a  question  of  the  re-arrange- 
ment and  re-construction  of  the  whole  machine. 

Take  arm  "7"  of  the  one  and  arm  "24"  of  the 
other;  no  change  in  the  position  of  these  arms  has 
taken  place;  but,  they  are  entirely  reconstructed  and 
rearranged,  owing  to  the  fact  of  the  slidable  fric- 
tional  connections  of  7  and  the  omission  of  these  de- 
vices from  arm  "24."  There  must  necessarily  be  a 
change  in  function  and  mode  of  operation  between 
a  rigidly  pivoted  arm  and  a  slidable  pivoted  arm 
which  performs  a  certain  function  that  the  other  arm 
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cannot  perform.  Of  course,  the  same  thing  may  be 
said  of  arm  "4"  and  link  "19." 

The  appellee  Hauser,  under  his  patent,  has  made 
and  sold  devices  of  a  substantially  different  combina- 
tion. Even  though  we  admit,  which  we  deny,  that 
the  two  devices  include  the  same  ingredients,  for  rea- 
sons which  we  think  have  already  been  made  appar- 
ent; and  we  contend  further  that  the  Hauser  device 
is  entirely  and  substantially  a  different  combination 
of  the  ingredients,  even  though  they  should  be  held 
to  be  the  same. 

The  footnotes  to  the  foregoing  section  cite  many 
cases  in  support  of  the  rule,  but  it  is  so  well  known 
and  so  well  established  that  we  do  not  think  it  neces- 
sary to  comment  upon  them. 

Mr.  Miller  cites  and  comments  upon  several  cases 
in  his  brief,  sustaining  and  illustrating  the  rule  con- 
tended for  by  him — some  of  them  are  very  old  cases, 
but  so  far  as  we  can  see  throw  no  light  upon  the 
proposition. 

It  must  be  remembered  that  Soule  accomplished  no 
new  result  whatever,  but  he  accomplished  an  old  re- 
sult in  a  way  slightly  different  in  the  mechanical  con- 
struction from  what  preceded  him,  which  differences 
we  contend  were  all  within  the  range  of  mechanics 
and  did  not  involve  invention. 

Soule,  at  least  by  the  patent  in  suit,  was  not  the 
first  to   discover  or  apply  the  idea  of  a   slidable  or 
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reversible  window  sash;  he  did  not  discover  or  invent 
the  idea  of  having  the  sash  slidable  at  the  top;  he 
did  not  discover  or  invent  the  idea  of  an  adjuster  or 
supporting  arm;  he  did  not  discover  or  invent  the 
idea  of  having  a  supporting  arm  slidably  connected 
with  the  frame  at  the  bottom;  he  did  not  discover  or 
invent  the  idea  of  having  a  carrier  arm;  he  did  dis- 
cover that  these  ingredients  combined  in  the  way 
he  described  would  produce  a  reversible  window 
sash.  If  he  invented  anything,  which  we  say  he  did 
not,  it  was  simply  the  specific  construction  and  ar- 
rangement of  his  adjuster  arm  and  carrier  arm  as 
described  in  the  specification,  which  we  do  not  use. 
Hence,  according  to  our  view,  none  of  the  cases  cited 
by  counsel  for  appellant  cover  the  point. 

Mr.  Miller  cites  Ives  vs.  Hamilton  (92  U.  S.,  p. 
426;  23  Law  Ed.,  p.  494),  which  he  calls  a  conclusive 
citation.  We  have  carefully  examined  this  case  and 
we  cannot  find  anything  in  it  that  is  any  broader  or 
any  more  applicable  to  the  case  at  bar  than  the  text 
of  the  rule  invoked  by  the  appellant,  to  wit:  that  the 
mere  changing  of  a  position  of  an  element  in  a  ma- 
chine does  not  avert  infringement,  where  the  parts 
transposed  perform  the  same  function  after  the  change 
as  before.  In  the  Ives  case  the  Court  simply  found 
as  a  fact,  that  the  pivoting  of  the  lower  end  of  the 
saw,  below  the  cross-head,  instead  of  above  it,  did  not 
afifect  the  operation  of  the  machine;  that  is  to  say:  that 
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whether  the  element,  to  wit:  the  saw,  was  pivoted 
to  the  pitman  above  or  below  the  cross-head  was  not 
a  material  change  in  any  sense.  We  say  that,  in  our 
judgment,  this  law  cannot  be  applied  to  the  arms  "7" 
and  "24"  or  "4,"  and  the  link  "19"  in  the  second 
device.  They  are  differently  constructed,  arranged  dif- 
ferently, operate  differently;  they  do  not  perform  the 
same  functions,  notwithstanding  all  of  them  accom- 
plish the  same  old  result  of  making  a  reversible  win- 
dow sash,  which  brings  the  case  directly  within  that 
portion  of  Section  348  of  Walker  on  Patents,  which 
'  we  have  quoted.  The  Hauser  device  is  a  newer  and 
better,  and  substantially  a  different  combination  of  in- 
gredients and  elements. 

In  view  of  the  fact  that  Judge  Rudkin  in  his  decree 
in  dismissing  the  bill  (page  17,  Tr.),  states  that  he 
had  considered  all  of  the  evidence  produced  at  the 
trial,  we  think  the  apology  offered  by  counsel  for 
appellant,  for  Judge  Rudkin's  decision  in  the  case,  is 
not  called  for.  As  a  matter  of  fact,  Judge  Rudkin 
gave  very  careful  attention  to  the  evidence  and  re- 
marks and  discussions  that  arose  at  the  trial  and  thor- 
oughly understood  the  theory  of  the  plaintiff  and  the  * 
defendants.  It  is  true  that  Judge  Rudkin  did  not 
pass  specifically  upon  the  question  of  invention,  which 
he  doubtless  held  to  be  unnecessary,  in  view  of  the 
fact  that  in  his  judgment  there  was  no  infringement 
of  cither  of  the  patents  sued  on.     The  importance  of 
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the  case  to  the  appellee  Hauser,  who  was  acting  in 
good  faith  under  his  junior  patent,  must  be  our  excuse 
for  the  very  detailed  discussion  by  us  of  the  questions 
involved. 

All  of  which  is  respectfully  submitted. 

SCRIVNER  &  HETTMAN, 

Attorneys  for  Appellees.     • 
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Appellees  begin  their  brief -by  saying  that  two 
questions  are  involved  on  the  appeal,  viz. : 

1.  Validity  of  the  claims  of  the  patent  in  suit; 
and 

2.  Infringement  of  said  claims. 

We  most  emphatically  deny  that  the  validity  of 
the  patent  is  involved  on  this  appeal,  and  assert  that 
the  only  question  involved  is  that  of  infringement. 

In  the  answer  which  was  filed  by  the  defendant, 
in  the  lower  court,  the  validity  of  the  patent  was  not 
denied.  On  the  contrary  due  issuance  of  the  patent 
was  admitted  and  a  general  assertion  was  made  in 
substance  that  the  defendants  did  not  know  anv- 


tiling  about  the  validity  of  the  patent  and  called 
upon  plaintiff  to  make  proof  in  that  behalf.  Plain- 
tiff did  make  proof  by  offering  in  evidence  the  duly 
issued  patent,  which  carried  with  it  the  presump- 
tion of  validity,  and  no  evidence  was  offered  by 
defendants  in  contravention  thereof.  No  prior 
patent  or  prior  use  or  prior  invention  of  any  kind 
was  pleaded,  and  consequently  none  such  could  have 
been  offered  in  evidence. 

Furthermore,  the  lower  court  held  inferentially 
that  the  patent  was  valid  and  based  its  decision 
solely  on  the  ground  of  non-infringement. 

In  these  circumstances  it  is  preposterous  for  the 
appellees  to  assert  that  the  validity  of  the  patent  is 
in  issue  on  this  appeal.  Nevertheless  they  present 
an  extended  arginnent  to  the  effect  that  the  patent 
is  void  for  want  of  invention,  patentable  novelty, 
and  aggregation.  Those  matters  are  not  germane 
to  any  issue  before  this  court,  and  consequently  we 
shall  not  waste  time  in  attempting  to  answer  them. 
It  is  too  late  to  advance  such  arguments.  We  repeat 
that  the  sole  and  only  question  before  this  court  is 
that  of  infringement,  and  we  come  here  with  a  valid 
patent,  unattacked  by  any  pleading,  practically  con- 
ceded by  the  appellees  at  the  trial,  and  inferentially 
adjudicated  by  the  lower  court. 


PRIOR   ART. 

Under  this  head  appellees  call  attention  to  three 
matters,  viz. : 


1.  Frotscher  patent; 

2.  The  awning  device;  and 

3.  The  Soule  and  Larsen  patent. 

As  to  the  Frotscher  patent  little  remains  to  be 
said.  It  is  a  wholly  different  thing  from  anything 
shown  in  the  patent  in  suit.  It  is  represented  by 
Defendants'  Model  Exhibit  B,  and  all  the  court  has 
to  do  in  testing  our  assertion  is  to  examine  the 
model.  As  we  pointed  out  in  our  opening  brief 
(page  11)  defendant  Fred  Hauser  testified  that  this 
Frotscher  device  w^as  a  wholly  useless  and  worthless 
contrivance.  That  testimony  disposes  of  the  exhibit 
in  question. 


AWNING    DEVICE. 

This  device  is  referred  to  by  appellees  at  pages 
23  et  seq.  of  their  brief.  Purported  cuts  of  the  same 
as  applied  to  windows  are  represented  opposite 
page  23.  The  first  cut  is  not  truly  representative 
of  the  old  awning  device  as  used  in  practice.  Your 
Honors  can  see  this  if  you  will  examine  one  of  these 
awning  devices  the  next  time  you  walk  down  Market 
Street.  This  cut  is  purely  fictitious,  and  the  model 
(Defendants'  Exhibit  I)  from  w^hich  it  is  supposed 
to  be  made  is  faked.  Neither  the  model  nor  the 
drawing  is  a  correct  representation  of  the  old  awn- 
ing device.  The  testimony  of  the  witness  Vale  in 
substantiation  of  this  statement  will  be  found  at 
pages  55  et  seq.  of  the  record,  and  substantially  sim- 
ilar testimony  by  the  defendants'  witness  Behnke 


will  be  found  at  pages  64  et  seq.  of  the  record.  We 
submit,  therefore,  that  this  cut  and  this  model  must 
be  entirel^y  disregarded. 

But  furthermore,  the  cut  itself,  even  as  made,  is 
not  capable  of  the  functions  performed  by  the 
Soule  patent.  The  structure  of  the  cut  is  not  re- 
versible, nor  is  it  capable  of  being  held  in  stable 
equilibrium  at  any  desired  point.  These  are  the  two 
functions  of  the  Soule  window.  They  are  not  found 
in  the  awning  structure.  In  the  old  awning  struct- 
ure when  the  cord  or  latch  which  holds  the  awning 
folded  up  against  the  window  is  released,  the  awn- 
ing falls  down  to  its  extreme  limit  by  gravity,  the 
lower  rod  extending  out  horizontally  from  the 
window,  and  there  rests  in  that  one  stable  position 
until  it  is  folded  up  again.  It  can  not  be  automat- 
ically manipulated  so  as  to  be  held  in  any  other 
position  of  stable  equilibrium,  and  the  only  way 
that  such  result  can  be  accomplished  is  to  manually 
bring  it  into  such  a  position,  and  then  manually 
tie  or  latch  it  there,  which,  of  course,  is  a  different 
mode  of  operation  from  that  of  the  Soule  window. 

Nor  is  the  awning  capable  of  reversibility.  In- 
deed there  would  be  no  occasion  to  reverse  it,  even 
if  one  desired  to  do  so.  Its  mode  of  use  is  to 
be  folded  out  completely  when  in  operation,  and 
to  be  folded  up  completely  when  out  of  operation. 
No  reversibility  is  desirable  or  possible.  With  the 
window,  reversibility  is  desirable  for  the  purpose 
of  enabling  the  operator  to  wash  the  glass.  Thus 
we  see  that  the  object  to  be  accomplished  and  the 


mode  of  operation  are  both  different  in  the  two 
cases. 

Referring"  to  the  second  cut  shown  opposite 
page  23  of  the  appellees'  brief,  that  is  stated  to  be 
an  ^'awning  device  attached  to  the  sash".  But  that 
is  purely  a  hypothetical  and  visionary  figure.  Ap- 
pellees use  it  for  the  purpose  of  showing  how  they 
think  the  old  awning  device  could  be  applied  to  a 
window  for  the  purpose  of  reversing  the  sash  and 
holding  it  in  stable  equilibrium  at  any  desired  point. 
What  we  have  said  reg:arding  cut  1  applies  with 
even  greater  force  to  cut  2.  We  repeat,  both  cuts 
are  visionary  and  fictitious.  Neither  one  represents 
any  actual  structure  of  the  prior  art.  Therefore, 
they  should  be  disregarded. 

The  model  and  drawing  have  been  purposely  made 
to  vary  from  the  actual  awning  structure  of  the 
prior  art  in  order  to  simulate  the  Soule  mndow 
structure.  Note  the  fact  that  in  the  drawing  the 
lower  end  of  arm  7  has  been  carried  down  to  the 
bottom  of  the  window  and  there  provided  with 
a  sliding  mechanism.  No  such  construction  was 
ever  shown  anywhere  in  an  awning.  Note,  also,  the 
fact  that  this  arm  7  is  shown  as  inclined  at  an 
angle  of  45°,  similar  to  Soule;  whereas  in  the  actual 
awning  this  arm  7  extends  outward  on  a  horizontal. 
Soule 's  arm  could  not  under  any  conceivable  con- 
dition of  operation  assume  the  horizontal  position. 

Note,  also,  the  fact  that  in  the  drawing  the 
upper  end  of  the  arm  7  is  provided  with  a  pivot  9. 
No  such  pivot  is  found  in  an  awning,  nor  is  there 


any  necessity  for  one  at  that  point.  One  edge  of  the 
cloth  is  permanently  attached  to  the  arm  at  that 
point,  and  the  other  edge  to  the  window  so  that 
the  awning  will  fold  and  unfold  like  an  umbrella. 
Indeed,  the  awning  is  no  nearer  to  Soule's  window 
structure    than   an    ordinary   umbrella. 

But  whatever  the  awning  structure  may  be,  we 
insist  that  at  this  stage  of  the  controversy  it  cannot 
be  used  to  impeach  the  patent.  The  question  of 
validity  of  the  patent  is  not  before  the  court.  The 
only  question  before  the  court  is  that  of  infringe- 
ment upon  the  patent,  and  that  necessarily  concedes 
validity. 


SOULE   &  LARSEN   PATENT. 

Appellees  profess  to  rely  upon  the  Soule  &  Larsen 
patent  as  a  prior  device  and  a  part  of  the  prior 
art,  arguing  therefrom  that  its  effect  is  to  invalidate 
the  patent  in  suit.  In  reply  we  assert  that  the 
Soule  &  Larsen  patent  is  no  part  of  the  prior  art 
and  can  not  be  used  for  any  such  purpose  as  that 
for  which  the  appellees  use  it.  That  patent  was 
applied  for  on  October  31,  1911.  The  Soule  patent 
in  suit  was  applied  for  on  August  21,  1912,  and  was 
issued  on  September  9,  1913,  whereas  the  Soule  & 
Larsen  patent  was  not  issued  until  two  years  after- 
wards, on  November  9,  1915.  The  two  patents  were 
co-pending  applications  in  the  U.  S.  Patent  Office. 
Consequently,  the  Soule  &  Larsen  patent  is  not  a 
prior  patent,  nor  is  it  any  part  of  the  prior  art. 


Co-pending  applications  by  the  same  inventor,  no 
matter  which  was  filed  first,  can  not  be  used  to 
anticipate  or  avoid  each  other.  This  was  decided 
by  the  Court  of  Appeals  for  the  Eighth  Circuit  in 
Century  Electric  Co.  v.  WestingJiouse,  191  Fed.  350, 
and  at  page  352  of  the  Reporter  many  cases  are  cited 
in  support  of  the  decision. 

It  is  well  settled  that  where  the  alleged  prior 
patent  was  filed  before,  but  was  not  issued  until 
after,  the  issuance  of  the  patent  in  suit,  such  alleged 
prior  patent  is  not  anticipatory. 

General  Electric  Co.  v.  Allis,  190  Fed.  166; 

Box  Co.  V.  Gumh,  231  Fed.  274; 

Batefi  V.  Coe,  98  U.  S.  31 ; 

Dubois  V.  Kirk,  158  IT.  S.  64. 

And  the  courts  have  even  gone  so  far  as,  to  hold 
that  the  alleged  prior  patent  is  not  anticipatory 
even  though  it  was  actually'  issued  prior  to  the 
issuance  of  the  patent  in  suit,  so  long  as  the  patent 
in  suit  was  co-pending  with  the  other  patent  in 
the  Patent  Office,  prior  to  the  issuance  of  either  of 
them. 

Vacuum  Co.  v.  Dunn,  209  Fed.  221: 
Gray  v.  Baird  Mfg.  Co.,  174  Fed.  417 ; 
Anderson  v.  Collins,  122  Fed.  451. 

Furthermore,  the  witness  Soule  testified  that  he 
made  the  invention  of  the  Soule  patent  in  the  begin- 
ning of  1911  (Rec.  44).  Now,  inasmuch  as  the 
Soule  &  Larsen  patent  was  not  applied  for  until  Oc- 
tober 31,  1911,  it  is  apparent  that  the  invention  of 
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the  Soule  patent  was  as  a  matter  of  fact  actually 
made  many  months  prior  to  the  application  for  the 
Soule  &  Larsen  patent.  For  that  reason,  if  for  none 
other,  the  Soule  &  Larsen  patent  could  not  be  con- 
sidered as  an  anticipatory  patent  or  as  a  part  of 
the  prioi'  art.  Consequentl}",  the  Soule  &  Larsen 
patent  cuts  no  figure  in  this  controversy  and  must 
be  wholly  eliminated  from  consideration. 

But  furthermore,  the  invention  of  the  Soule  & 
Larsen  patent,  if  it  be  an  invention,  is  wholly 
different  from  that  of  the  Soule  patent.  In  the 
Soule  &  Larsen  patent  it  is  true  that  there  is  shown 
an  adjuster  arm,  designated  by  the  numeral  16  in 
the  drawing,  but  the  only  way  in  which  that 
adjuster  arm  can  operate  to  maintain  the  window 
frame  in  stable  equilibrium  is  by  the  use  of  another 
arm  attached  to  the  window  sash  and  provided  with 
notches  to  engage  a  lug  placed  on  the  adjuster  arm. 
The  operation  is  that  of  a  positive,  permanent  lock- 
ing device,  similar  to  a  gate  latch.  When  the  notch 
engages  the  lug,  the  window  frame  is  locked.  This 
requires  a  manual  operation.  The  operator  must 
first  open  the  window  to  the  point  where  he  desires 
it  to  be  held  and  then  manually  engage  the  notched 
arm  with  the  lug.  The  window  then  remains  per- 
manently in  that  position  just  as  a  door  or  gate 
when  it  is  locked.  To  change  the  position  the 
operator  must  unlock  the  device  and  move  the 
window  to  another  position,  and  then  again  man- 
ually lock  it.    There  is  no  automatic  operation,  but 


purel}^  a  manual  one  of  successive  locking  and  un- 
locking, latching  and  unlatching. 

But  in  the  case  of  Soule's  window,  all  that  is 
necessary  to  do  is  to  push  the  window  open  to 
the  desired  position  and  leave  it  there.  The  reten- 
tion of  the  window  in  that  position  is  automatic. 
It  was  for  these  reasons  that  we  acquiesced  in  the 
ruling  of  the  lower  court  regarding  the  Soule  &  Lar- 
sen  patent.  The  distinction  between  the  two  devices 
is  apparent.  The  Soule  &  Larsen  device  is  a  manual 
lock:  the  Soule  device  is  an  automatically- 
operated  device  for  holding  the  window  in  any 
desired  position  against  ordinary  strains.  Auto- 
matic mechanism  is  not  an  equivalent  of  manuall}^- 
operated  mechanism.  E.  N.  Rotvell  Co.  v.  William 
Koehl  Co.,  240  Fed.  Rep.  956-61 ;  Hohhs  v.  Beach, 
180  U.  S.  390  et  seq. 


APPELLEES'  PATENT. 

Defendant  Hauser  secured  a  patent,  No.  1,114,260, 
dated  October  20,  1914,  some  two  years  after  the 
application  of  Soule  for  his  patent,  and  a  year  after 
the  actual  issuance  of  the  Soule  patent.  The  struc- 
ture of  defendants'  window  is  that  shown  in  this 
Hauser  patent. 

Appellees  seek  to  invoke  some  kind  of  a  presump- 
tion which  they  say  arises  from  the  issuance  of  this 
subsequent  patent.  Their  precise  contention  is  that 
the  issuance  of  this  subsequent  patent  raises  a  pre- 
sumption that  the  structure  therein   shown  is  not 


10 


an  infringement  of  any  prior  patent.  In  reply  to 
this  we  say  that  there  is  no  such  presumption  under 
the  law.  The  only  presumption  which  arises  on  the 
issuance  of  a  subsequent  patent  is  that  the  claims 
of  the  subsequent  patent  are  not  anticipated  by  any 
prior  patent.  Or,  to  put  it  in  a  little  different 
language,  that  there  is  a  patentable  difference 
between  the  claims  of  the  subsequent  patent  and 
any  prior  structure.  There  is  no  presumption  what- 
ever that  the  structure  described  in  the  subsequent 
patent  is  not  mi  infringement  of  any  prior  patent. 

The  latest  case  on  this  subject  is  that  of  General 
Electric  Co.  v.  Electric  Controller  Co.,  243  Fed.  188, 
decided  by  the  Court  of  Appeals  for  the  Sixth  Cir- 
cuit, on  May  18,  1917.  From  page  193  of  the 
opinion  we  read: 

''In  this  connection  it  is  to  be  observed  that 
the  defendant  has  a  patent  upon  its  form  of 
device  and  insists  upon  the  benefit  of  some 
presumptions  from  this  patent.  We  do  not 
need  to  repeat  that  the  issue  of  the  later  patent 
raises  no  presumption  of  non-infringement,  and 
usually  does  not  even  tend  to  establish  that 
conclusion.  The  contrary  claim  confuses  the 
presumption  of  patentable  diffei'ence  with  the 
presumption  of  non-infringement." 

In  support  of  this  the  court  cites  the  cases  of 
Herman  v.  Youngstotvn,  191  Fed,  584:  and 
Curry  v.  Union  Co.,  230  Fed.  429. 

In  addition  thereto  we  cite  the  cases  of 
Murray  v.  Detroit.  206  Fed.  467; 
Rotvley  v.  Columbus,  220  Fed.  128,  137. 
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The  appellees  cite  in  this  behalf  the  decision  of 
this  court  in  the  case  of  liansotne  v.  Hyatt,  69  Fed. 
148;  but  the  only  thing  the  court  decided  there  is 
that  the  issuance  of  a  subsequent  patent  "creates  a 
prima  facie  presumption  of  a  patentable  difference 
from  the  machine  of  the  complainant's  patent". 
This  is  far  from  holding  that  the  subsequent  patent 
raises  a  presumption  of  non-infringement.  Indeed, 
the  Ransome  case  is  in  direct  harmony  with  the 
rule  laid  do^vn  in  the  cases  we  have  cited,  and  that 
is  that  the  subsequent  patent  merely  raises  a  pre- 
sumption that  its  claims  possess  a  patentable  differ- 
ence over  prior  devices.  It  is  elementary  law  that 
a  subsequent  device  may  be  patentable  and  yet  may 
be  an  infringement  of  an  antecedent  patent.  That 
is  all  that  we  have  here.  The  issuance  of  the 
Hauser  patent  creates  a  presumption  that  there  was 
something  patentable  in  ,his  construction,  but  it 
does  not  create  any  presumption  that  said  con- 
struction was  not  an  infringement  of  the  Soule 
patent. 

This  question  is  one  which  has  created  some  con- 
fusion at  times  by  reason  of  the  loose  language  used 
in  some  of  the  decisions,  but  when  it  is  carefully 
analyzed  it  will  be  found  to  be  free  from  doubt,  and 
the  law  on  the  subject  is  as  we  have  above  stated. 


INFRINfiEMENT. 

This  is  the  sole  and  only  question  involved  on  this 
appeal.     We  base  our  contention  of  infringement 
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on  the  rule  stated  at  Sec.  348  of  Walker  on  Patents 
and  a  great  number  of  eases  upholding  that  citation. 
The  rule  is  simply  this: 

Changing  the  relative  position  of  one  or  more 
of  the  elements  of  a  machine  does  not  avert  infringe- 
ment where  the  transposition  does  not  effect  a  new 
result  or  embody  a  neiv  mode  of  operation. 

Of  course  the  corollary  from  this  rule  follows 
that  where  the  transposition  does  effect  a  new  result 
or  embodies  a  different  mode  of  operation,  then  the 
rule  does  not  apply. 

Therefore,  the  questions  for  consideration  here 
are:  (1)  Is  there  any  different  result  accomplished 
by  the  Hauser  structure?  and  (2)  Is  there  any  dif- 
ference in  the  mode  of  operation? 

It  goes  without  saying  that  the  first  question  must 
be  answered  in  the  negative.  There  is  no  difference 
in  result.  Both  structures  accomplish  identically 
the  same  thmg,  to  wit,  (1)  reversibility  of  the 
window  for  the  purpose  of  washing,  and  (2)  reten- 
tion of  the  window  in  stable  equilibrium  at  any 
desired  point  to  resist  ordinar^y  strains  from  which 
it  would  otherwise  be  closed  up. 

The  second  question  also  must  be  answered  in 
the  negative.  The  two  windows  operate  on  the  same 
principle  and  by  the  same  mode  of  operation.  The 
sole  and  only  difference  in  mechanical  construction 
is  this :  that  whereas  in  the  Soule  window  the  lower 
end  of  the  adjuster  arm  is  slidably  pivoted  in  the 
frame,  and  the  outer  end  of  the  carrier  arm  rigidlv 
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pivoted  therein,  in  the  Hauser  structure  the  lower 
end  of  the  adjuster  arm  is  rigidly  pivoted  in  the 
frame,  and  the  upper  end  of  the  carrier  arm  slidably 
pivoted  in  the  sash.  This  is  merely  a  reversal  of 
parts.  Both  structures  have  the  same  elements, 
to  wit,  adjuster  arm,  carrier  arm,  and  sliding 
mechanism  used  in  connection  therewith.  It  is 
wholly  immaterial  whether  the  sliding  mechanism 
be  located  in  the  frame  or  the  sash.  Soule  locates 
it  in  the  frame,  Hauser  locates  it  in  the  sash.  This 
is  a  mere  change  of  location.  No  new  result  is 
accomplished.  Both  devices  accomplish  identically 
the  same  result  and  by  the  same  mode  of  operation. 
They  are  therefore  mechanical  equivalents.  This 
presents  the  entire  controversy  in  a  nutshell,  and 
no  argument  could  change  the  facts.  It  is  a  plain, 
simple  case  for  application  of  the  well  settled  rule 
of  law  quoted.  Does  that  rule  apply,  or  does  it  not 
apply  ?  If  it  does  apply,  then  there  w^as  an  infringe- 
ment, and  the  judgment  must  be  reversed. 

Counsel  for  appellees  say  that  as  they  view  the 
matter  it  is  not  a  question  of  changing  the  rela- 
tive position  of  the  parts  of  the  machine,  but  of 
re-arrangement  and  re-construction  of  the  whole  ma- 
chine. This  is  begging  the  question.  We  admit 
that  there  is  a  re-arrangement  in  certain  minor  par- 
ticulars; but  that  does  not  avoid  infringement,  be- 
cause the  further  question  then  remains,  does  such 
re-arrangement  result  in  any  diiferent  function  or 
any  changed  mode  of  operation?  It  can  not  be 
denied  that  the  result  is  the  same,  and  as  to  the 
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mode  of  operation  we  contend  that  there  is  sub- 
stantial equivalency.  Certainly  both  windows  are 
reversible.  That  can  not  be  denied.  It  is  equally 
certain  that  both  windows  can  be  held  in  stable 
equilibrium  at  any  desired  point  against  ordinary 
strains  and  thereby  be  prevented  from  closing  up. 
It  is  equally  certain  that  this  is  accomplished  by 
the  use  of  the  adjuster  arm,  carrier  arm,  and  sliding 
mechanism,  and  the  only  difference  is  as  to  the 
location  of  certain  of  the  parts.  In  fine,  the  only 
difference  is  that  m  the  Soule  structure  the  sliding 
mechanism  is  located  in  the  frame,  whereas  in  the 
Hauser  structure  the  sliding  mechanism  is  located 
in  the  sash.  This  change  of  position  in  the  sliding 
mechanism  necessitates  a  change  in  pivoting. 
That  is  to  say,  the  sliding  pivoting  of  the  adjuster 
arm  in  the  Soule  is  changed  to  a  rigid  pivoting,  and 
the  rigid  pivoting  of  his  carrier  arm  is  changed  to 
a  sliding  pivoting,  all  without  producing  the  slight- 
est change  in  result.    Is  not  that  equivalency? 

This  question  is  further  answered  by  Plaintiff's 
Exhibit  No.  6,  which  is  a  model  of  a  window  pro- 
vided on  one  side  with  the  Soule  mechanism,  and  on 
the  other  side  with  the  Hauser  mechanism.  Both 
sides  work  in  perfect  harmony.  Where  one  device 
can  be  substituted  for  another  without  change  of 
function,  it  is  an  equivalent.  In  other  words,  inter- 
changeability  of  two  elements  betokens  equivalency. 
Ball  Bearing  Co.  v.  Star  Co.,  147  Fed.  721 
(affirmed  in  149  Fed.  219). 
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In  closing,  we  can  not  refrain  from  calling  atten- 
tion to  many  errors  both  of  fact  and  theory  con- 
tained in  the  appellees'  brief. 

At  the  top  of  page  4  it  is  said  that  the  force  which 
holds  the  adjuster  arm  and  sash  in  a  fixed  stable 
position  is  "the  frictional  force  of  the  slidable  de- 
vices in  the  slot  at  12".  This  is  an  error.  There  is 
no  frictional  force  at  the  point  12  of  the  Soule 
patent  other  than  such  frictional  force  as  would 
naturally  follow  a  freely  flowing  slide.  According 
to  the  patent  12  is  a  sliding  block  moving  freely  up 
and  down  in  the  slot  20,  and  there  is  no  device  pro- 
vided at  that  point  to  secure  frictional  resistance. 
The  frictional  resistance  of  the  Soule  device  which 
holds  the  window  in  any  desired  position,  is  at  the 
top  part  of  the  frame  where  the  upper  end  of  the 
sash  is  provided  with  a  device  for  the  purpose  of 
obtaining  frictional  resistance. , 

Again,  at  the  bottom  of  page  4  and  top  of  page  5 
appellees  repeat  the  error  by  asserting  that  the  fric- 
tional devices  at  12  are  "amply  sufficient  to  hold  the 
sash  in  stable  equilibrium  for  all  practical  and  use- 
ful purposes".  This  is  wholly  erroneous,  more  so  even 
than  the  former  statement.  The  devices  at  12  con- 
sists of  a  freely  sliding  block,  and  the  essence  of  its 
construction  is  that  it  should  be  freely  sliding  and 
not  capable  of  offering  resistance. 

Near  the  middle  of  page  6,  it  is  stated  that  the 
carrier  arm  4  is  wholly  controlled  by  the  adjuster 
arm  7.  The  reverse  of  this  is  true.  The  adjuster 
arm  7  is  controlled  bv  the  carrier  arm  4. 
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At  the  top  of  page  7  it  is  stated  that  the  name 
''carrier  arm"  as  applied  to  Soule's  arm  4  is  mis- 
leading in  that  it  carries  nothing,  but  is  carried  by 
the  adjuster  arm  7.  This  is  not  a  correct  statement. 
On  the  contrary  the  arm  4  is  rigidly  attached  at  its 
upper  end  to  tlie  window  frame  and  at  the  other  end 
to  the  adjuster  arm,  and  the  adjuster  arm  in  turn 
is  attached  to  the  sash.  Consequently,  the  arm  4 
supports  or  "carries"  both  the  adjuster  arm  and 
the  sash,  and  in  the  true  sense  of  the  term  is  a 
'' carrier  arm".  But  w^hat  of  it,  if  the  term  "carrier 
arm"  is  a  misnomer?  The  patent  law  deals  with 
things  and  the  functions  of  things,  not  merely  with 
the  names  of  things,  and  if  a  patentee  should  be  so 
unfortunate  as  to  misname  one  of  the  elements  of 
his  machine,  the  matter  is  of  no  consequence  as 
affecting  the  validity  of  the  patent. 

At  page  28,  when  referring  to  the  Hauser  patent, 
it  is  asserted  that  the  Hauser  link  19  does  not  act 
to  support  the  sash  or  the  adjuster  arm  24;  but  this 
statement  is  immediately  contradicted  by  the  brief 
when  it  proceeds  to  say  that  the  only  function  of  the 
link  19  is  in  the  nature  of  a  retarding  device  "and 
to  some  extent,  perhaps,  retards  the  sash  in  its 
upward  or  dow^nward  movement". 

At  the  middle  of  page  29,  it  is  asserted  that  Hau- 
ser's  link  19  is  "a  sort  of  locking  device,  more  like 
the  notched  locking  arm  of  the  Soule-Larsen  patent 
than  the  arm  4  of  the  Soule  patent".  This  is  not 
correct.  The  notched  arm  of  the  Soule-Larsen 
patent  is  that  of  a  positive,  absolute  lock.    No  such 


17 


function  inheres  in  Hauser's  link  19.  On  the  con- 
trary the  link  19  acts  in  the  same  capacity  as  Soule's 
arm  4  and  divides  the  weight  of  the  sash. 

At  the  middle  of  page  30  it  is  asserted  that  Hau- 
ser's link  19  has  nothing  to  do  with  the  general 
equilibrium  of  the  device  nor  with  the  shifting  of 
the  sash,  nor  with  the  supporting  of  the  adjuster 
arm  or  sash.  This  is  entirely  inaccurate.  It  has  a 
great  deal  to  do  with  all  of  the  things  mentioned. 
In  proof  of  that  remove  the  link  19  entirely  and 
the  device  becomes  impractical  and  does  not  perform 
the  function  it  was  intended  to  perform. 

At  page  31,  it  is  asserted  that  there  is  no  inter- 
changeability  between  arm  7  of  Soule's  patent  and 
the  ann  24  of  Hauser,  nor  between  arm  4  of  Soule's 
patent  and  link  19  of  Hauser.  This  is  likewise 
erroneous,  and  in  proof  of  the  same  we  have  merely 
to  refer  to  the  Plaintiff's  'Exhibit  6,  which  consists 
of  a  Soule  window,  on  one  side  of  which  the  Soule 
patented  structure  has  been  removed  and  Hauser's 
structure  substituted,  while  the  other  side  retains 
the  Soule  structure.  In  other  words,  on  one  side  of 
the  window  there  is  that  "interchangeability" 
which  counsel  says  is  an  important  test  of  equiva- 
lency. 

At  page  35,  it  is  asserted  that  Soule  did  not  dis- 
cover or  invent  the  idea  of  having  a  supporting  arm 
slidably  connected  with  the  frame  at  the  bottom  nor 
the  idea  of  having  a  carrier  arm.  We  most  em- 
phatically deny  these  assertions.  He  did  discover 
and  invent  the  things  mentioned,  and  he  was  the 
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first  in  the  art  to  produce  them.  Haiiser  gives  to 
these  things  the  tribute  of  his  praise  by  using  them 
or  their  mechanical  equivalents. 

We  submit  that  the  judgment  is  erroneous  and 
should  be  reversed. 

Dated,  San  Francisco, 
October  20,  1917. 

John  H.  Miller, 

Attorney  for  Appellant. 
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PETITION    FOR    REHEARING. 

To    the   Honorable   the   Judges    of   the    United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

Now  come  the  defendants  and  appellees,  Hauser 
Reversible  Window  Company,  et  al.,  and  believing 
and  therefore  respectfully  representing  that  the  Court 
has  been  led  to  an  erroneous  conclusion  in  its  decision 
entered  and  filed  herein  on  the  iith  day  of  February, 
1918,  by  inadvertently  overlooking  and  misapprehend- 
ing the  actual   construction   and   operation  of   the   re- 


spective  devices  of  the  appellants  and  appellees,  and 
in  not  applying  the  proper  limitations  to  the  claims  of 
the  appellant's  patent  sued  upon  herein,  and  in  hold- 
ing that  the  claims  of  the  appellant's  patent  were  en- 
titled to  a  broad  application  of  the  doctrine  of  equiv- 
alents, and  for  other  errors  appearing  in  the  said 
opinion  of  the  Court,  and  file  their  petition  for  a 
rehearing  for  the  purpose  of  having  the  record  again 
considered. 

The  petitioners  respectfully  pray  that  the  cause  may 
be  restored  to  the  calendar  for  a  rehearing  and  may 
be  reheard  upon  oral  arguments  and  printed  briefs 
in  order  that  injustice  may  not  be  done. 

Respectfully  submitted. 

HAUSER  REVERSIBLE  WINDOW 
CO.,   ET  AL., 

Defendants  and  Appellees. 

By  SCRIVNER  &  HETTMAN, 

Their  Counsel. 

I  hereby  certify  that  in  my  judgment  the  above  peti- 
tion for  rehearing  is  well  founded  in  point  of  law,  is 
not  interposed  for  purposes  of  delay,  and  ought  to  be 
granted. 

J.  J.  SCRIVNER, 
Attorney  for  Appellees. 


3 
BRIEF    ON    PETITION    FOR    REHEARING. 

On  page  "4"  of  the  typewritten  copy  of  the  opinion 
rendered  herein,  the  Court  said: 

"One  thing  is  manifest  from  that  portion  of  the 
specification  above  quoted,  which  is,  that  the  Soule 
invention  was  but  an  improved  window  of  the 
character  therein  specified,  namely:  'windows  of 
the  swinging,  reversible  type';  for  such  is  the  in- 
ventor's express  declaration.  There  is,  therefore, 
no  ground  for  the  appellant's  contention  that  re- 
versible windov^^s  were  new  before  the  Soule  in- 
vention." 

And,  on  page  "7"  of  said  opinion  the  Court  further 
said: 

"As  we  understand  the  Soule  device,  it  is  an 
automatically  operating  one  for  holding  the  win- 
dow in  any  desired  position,  and  while  his  patent 
cannot,  in  our  opinion,  be  properly  regarded  as  a 
pioneer  one  in  any  sense,  we  think  the  improve- 
ment invented  by  the  appellant's  assignor  marks 
such  a  distinct  advance  in  the  art  over  anything 
theretofore  existing,  so  far  as  has  been  shown,  as 
entitles  the  patent  to  the  protection  of  the  doctrine 
of  equivalency  in  proportion  to  such  advance"; 

And,  on  page  "8"  of  said  opinion,  in  an  efifort  to 
compare  the  Soule  device  with  the  Hauser  device, 
the  Court  said: 

"each  has  an  adjuster  arm,  a  carrier  arm,  and  a 
sliding  mechanism  in  connection  therewith  by 
which  the  same  result  is  attained — the  chief  dif- 
ference being  that  in  the  Soule  device  the  lower 
end  of  the  adjuster  arm  is  slidably  pivoted  in  the 


window  frame  and  its  outer  end  rigidly  pivoted 
therein,  whereas  in  the  Hauser  device  the  lower 
end  of  the  adjuster  arm  is  rigidly  pivoted  in  the 
window  frame,  and  its  upper  end  slidably  pivoted 
in  the  unndow  sash  by  means  of  the  link  num- 
bered ig.  In  other  words,  in  the  one,  the  sliding 
mechanism  is  located  in  the  window  frame,  and 
in  the  other  in  the  window  sash." 

From  these  and  other  expressions  in  the  opinion, 
we  are  led  to  believe  that  the  Court  did  not  fully 
comprehend  the  structure  or  mode  of  operation  in- 
volved in  the  two  devices.  It  may  be  that  we  were 
at  fault  in  not  giving  a  more  detailed  description  of 
the  construction  of  these  two  devices,  for  they  are 
certainly  radically  different. 

In  all  the  preliminary  paragraphs  which  describe 
in  general  terms  the  nature  of  the  Soule  invention, 
the  inventor  speaks  of  carrier  arms  as  being  an  essen- 
tial part  of  his  invention.  These  carrier  arms  num- 
bered "4"  in  his  drawing  are  pivoted  in  the  upper 
end  to  plates  secured  to  the  sides  of  the  window 
frame  and  hang  downwardly  therefrom.  From  the 
lov^er  ends  of  these  carrier  arms  are  suspended  pivoted 
adjuster  arms  "7,"  one  end  of  each  of  which  slides  in  a 
groove  in  the  window  frame,  while  the  other  end  is 
fixedly  pivoted  to  a  side  of  the  window  sash. 

Now,  as  contradistinguished  from  this  structure, 
the  Hauser  structure  appears  to  us  to  be  entirely  dif- 
ferent, for  it  clearly  appears  that  the  sash  is  supported, 
not  suspended  upon  the  upper  ends  of  arms  which 
extend  upwardly  and  are  supported  at  their  lower  ends 


to  sides  of  the  window  frame,  the  upper  ends  of  said 
arms  being  fixedly  pivoted  to  the  window  sash.  The 
other  arm  of  the  Hauser  device,  if  you  will  call  it  an 
arm  (Hauser  calls  it  a  link  "19"),  instead  of  being 
pivoted  to  the  supporting  arms  at  points  intermediate 
of  the  ends,  as  are  the  adjusting  arms  of  Soule,  but  are 
pivoted  thereto  at  their  lower  ends,  and  at  the  upper 
ends  can  slide  in  grooves  in  the  sides  of  the  window- 
sash. 

Thus,  it  will  be  seen  that  there  are  several  im- 
portant structural  differences  between  the  Soule  de- 
vice and  the  Hauser  device,  to-wit: 

(i)  In  the  Soule  device,  the  sash  is  connected 
to  the  window  frame  by  a  double  folding  connec- 
tion, the  adjuster  arms  and  the  carrier  arms;  while, 
in  the  Hauser  device  the  sash  is  connected  to  the 
window    frame    solely   by    one    arm,    namely    arm 

"24"; 

(2)  The  center  of  the  Soule  sash  is  always 
below  the  support  on  the  window  frame;  while 
that  of  Hauser  is  always  above; 

(3)  The  Soule  device  has  three  parts  engaging 
each  side  of  the  window  frame,  to-wit:  the  sash, 
arm  "4",  and  arm  "7";  while  the  Hauser  has  only 
two  parts  engaging  the  window  frame,  to-wit:  the 
sash,  and  arm  "24" ! 

(4)  The  Soule  has  two  parts  slidable  in  grooves 
in  the  window  frame,  to-wit:  "12"  and  "16";  the 
Hauser  has  only  one,  to-wit:  the  block  "3"  at  the 
upper  end  of  the  sash. 

From  this  concrete  analysis  of  the  structure  it  must 
be  apparent  that  the  construction  of  the  two  devices 
is  radicallv  different. 


In  our  opinion  it  would  be  very  unusual  if  struc- 
tures so  wholly  different  in  their  details  of  construc- 
tion should  operate  in  the  same  way,  although  they 
produced  the  same  common  results.  Of  course,  we 
need  not  stop  to  call  the  attention  of  the  Court  to  the 
well  known  rule  of  law,  that  patents  are  granted  for 
the  structure,  the  mechanism  or  elements  which,  in 
combination  with  each  other,  produce  a  result,  and 
not  for  the  results  or  the  mode  of  operation.  In  other 
words:  in  the  case  at  bar,  while  the  common  results 
are  substantially  the  same,  such  a  vast  difference  in 
the  structure  and  the  combination  of  devices  making 
them  up,  would  almost  necessarily  lead  to  a  different 
mode  of  operation.  This  is  especially  so,  when  it  is 
conceded  that  the  art  of  swinging  reversible  window 
frames  is  an  old  art  and  that  both  Soule  and  Hauser 
are  mere  improvers  in  the  same  old  art. 

The  frictional  resistance  in  the  Soule  device  which 
holds  the  window  in  any  desired  position  is  at  the 
top  part  of  the  frame,  where  the  upper  end  of  the 
sash  is  provided  with  a  device  for  the  purpose  of  ob- 
taining frictional  resistance  (see  Mr.  Miller's  brief 
near  middle  page  15).  While  in  the  Hauser  device 
the  only  frictional  resistance  which  holds  the  window 
in  any  desired  position  is  the  frictional  devices  con- 
trolling the  movement  and  action  of  arm  "19,"  and  in 
the  Hauser  device  the  upper  end  of  the  sash  is  only 
slidably  connected  with  the  sash  without  any  fric- 
tional resistance  (see  Hauser  patent,  col.  2,  page  i, 
folio   80).      In   other  words,   Soule   holds   his  sash   in 


any  desired  position  by  means  of  the  frictional  device 
arranged  in  the  upper  end  of  his  sash  and  connected 
by  suitable  means  to  the  frame;  Hauser  holds  his 
sash  in  any  given  position  by  means  of  frictional  con- 
tact of  one  end  of  arm  "19"  with  the  sash,  as  shown  at 
folio  85,  second  column,  page  i  of  the  Hauser  patent, 
and  figures  18,  21  and  22,  Fig.  i  of  the  drawings. 
We  urge  that  there  is  a  wide  distinction  between  hav- 
ing the  sash  slidably  and  frictionally  pivoted  in  the 
frame  to  hold  the  sash  in  any  desired  position,  as  in 
Soule,  and  having  the  carrier  arm  or  link  "19"  of  the 
Hauser  frictionally  and  slidably  attached  to  the  side 
of  the  sash  itself  to  accomplish  the  same  function;  that 
is,  holding  the  sash  in  any  desired  position.  This  very 
difference  in  construction  we  insist  necessarily  involves 
a  clear  and  well  defined  difference  in  the  mode  of 
operation  of  the  two  devices. 

At  this  point  we  desire ^to  respectfully  call  the  atten- 
tion of  the  Court  to  a  statement. in  the  opinion,  where 
it  is  said: 

"The  chief  difiference  being  that  in  the  Soule 
device  the  lower  end  of  the  adjuster  arm  is  slidably 
pivoted  in  the  window  frame  and  the  outer  end 
rigidly  pivoted  therein.  Whereas,  in  the  Hauser 
device  the  lower  end  of  the  device  is  rigidly  pivoted 
in  the  window  frame  and  the  upper  end  slidably 
pivoted   in  the  Vv'indow  sash  by  means  of  the  link 

>9-" 

With  all  due  respect  to  the  Court,  we  must  insist 
that  so  far  as  the  statement  attempts  to  describe  the 
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construction  and  operation  of  the  adjuster  arm  "24"  in 
the  Hauser  device,  it  is  in  our  opinion  fatally  erro- 
neous. There  are  several  minor  objections  to  this 
statement  to  which  we  will  simply  call  the  attention  of 
the  Court  before  we  take  up  the  serious  and,  as  we 
think,  fatal  one. 

We  are  at  a  loss  to  understand  what  the  Court 
meant,  in  speaking  of  the  Soule  device,  by  the  ex- 
pression: 

"The  lower  end  of  the  adjuster  arm  is  slidably 
pivoted  in  the  window  frame  and  its  outer  end 
rigidly  pivoted  therein.^' 

If  the  word  "therein"  means  that  the  outer  end  of 
the  arm  was  pivoted  in  the  window  frame,  of  course 
it  is  meaningless,  for  it  would  be  impossible  to  pivot 
both  ends  of  the  arm  in  the  window  frame.  Then, 
again  we  object  to  the  use  of  the  word  "rigidly,"  as 
being  incorrect:  none  of  these  arms  are  pivoted  rigidly 
at  any  point;  if  they  were,  they  could  not  move  in  any 
direction;  they  are  simply  fixedly  pivoted  so  they  can 
swing  from  a  fixed  point  like  the  pendulum  of  a  clock. 
The  fatal  objection  to  this  statement,  however,  rests 
in  the  expression  (in  speaking  of  the  Hauser  device) 
that  the  lower  end  of  the  device  (presumably  meaning 
the  arm  "24")  is  rigidly  pivoted  in  the  window  frame 
and  the  upper  end  slidably  pivoted  in  the  window 
sash.  With  all  due  respect  to  the  Court,  we  must  in- 
sist that,  so  far  as  this  statement  attempts  to  describe 
the   construction    and   operation    of   the    adjuster   arm 


"24"  in  the  Hauser  device,  it  is  fatally  erroneous.  It 
is  true  that  the  lower  end  of  the  adjuster  arm  "24"  of 
the  Hauser  device  is  fixedly  (not  rigidly)  pivoted  in 
the  window  frame,  but  it  is  not  true  that  the  upper 
end  is  slidably  pivoted  in  the  window  sash,  with  any- 
thing, or  by  any  means  whatever,  or  at  all.  The  upper 
end  of  this  arm  does  not  slide  in  any  direction  or  for 
any  purpose.  It  would  be  fatal  to  the  operation  of 
the  Hauser  device  if  the  upper  end  of  his  arm  "24" 
would  slide  in  any  direction.  It  swings  exactly  as  the 
upper  end  of  the  Soule  arm  "7"  and  exactly  as  the 
arm  "16"  in  the  Soule-Larsen  patent. 

If  the  Court  will  take  the  trouble  to  look  at  the 
Soule-Larsen  patent,  on  pages  90  and  91  of  the  tran- 
script, it  will  be  readily  seen  that  arm  "16"  of  this 
device  is  the  precise  counterpart  in  structure  and  in 
its  means  and  method  of  attachment  to  the  frame  and 
sash,  and  its  functions  and  mode  of  operation  are  pre- 
cisely the  same  as  the  arm  "24"  of  the  Hauser  patent; 
that  is  to  say,  one  end  of  the  Hauser  arm  "24"  is  fixedly 
attached  to  the  frame  and  the  other  or  upper  end 
fixedly,  not  slidably.  pivoted  to  the  sash,  as  at  figure  26 

in  the  drawings,  and  in  the  Hauser  patent  at  fol.  70, 
where  it  is  said  (referring  to  this  arm)  : 

"of  which  the  lower  end  is  pivoted,  as  shown  at  26, 
to  the  lower  end  of  the  slotted  portion  of  the  bar  8." 

It  is  difficult  for  us  to  understand  how  the  Court 
could  have  gotten  the  idea  that  the  upper  end  of  the 
Hauser  arm  "24"  was  in  any  sense,  or  for  any  purpose. 
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slidably  attached  to  the  sash.  If  the  Court  will  only 
look  at  the  drawings  and  reflect  for  one  moment,  it 
will  be  clearly  seen  that  such  a  construction  would  be 
absolutely  inoperative.  With  arm  "19''  sliding  at  the 
upper  end  and  the  upper  end  of  the  arm  "24"  sliding  in 
the  same  direction,  what  could  result  from  such  an 
operation?  A  complete  collapse.  Certainly  the  arm 
"19"  could  not  perform  the  function  called  for  in  the 
specifications  of  the  patent,  where  it  is  said,  at  folio  61;: 

"The  ends  of  said  spring  21  bear  against  the 
under  side  of  the  fiat  bar  8  and  create  sufficient  fric- 
tion thereagainst,  to  prevent  the  window  sash  mov- 
ing from  any  position  to  which  it  has  been  turned. 
The  other  end  of  said  link  is  pivoted,  as  shown  at 
23,  to  a  mediate  point  of  an  arm  24,  of  which  one 
end  is  pivoted,  as  shown  at  26,  to  the  lower  end  of 
the  slotted  portion  of  the  bar  8,  etc.'' 

It  is  indeed  absolutely  necessary  that  the  upper  end 
of  the  arm  "24"  of  the  Hauser  device  be  fixedly  piv- 
oted to  the  sash,  in  order  that  the  lower  end  of  arm  "19'' 
have  something  to  hold  its  lower  end  in  a  fixed  posi- 
tion, in  order  to  hold  the  sash  in  any  desired  position. 

It  seems  to  us  that  this  is  so  apparent  that  it  ought 
not  to  require  any  argument  to  demonstrate  it.  Neither 
Mr.  Soule,  nor  his  counsel,  attempt  to  make  any  such 
contention. 

Mr.  Miller  filed  two  briefs  in  the  case,  and  in 
neither  did  he  make  any  such  a  contention  as  that 
the  upper  end  of  arm  "24"  of  the  Hauser  device  was 
slidably   attached    to    the    sash    in    any    manner.     The 
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Court  will  find  Mr.  Miller's  views  on  this  subject  in 
his  Opening  Brief,  on  page  17.  On  page  19  thereof, 
near  the  middle,  he  says: 

"Now  in  the  Hauser  structure  the  lower  end  of 
the  adjuster  arm  does  not  slide  in  the  groove  of 
the  window  frame,  but  is  fixedly  pivoted  there, 
and  in  order  to  compensate  for  this  the  sliding 
mechanism  has  been  transferred  to  a  groove  in  the 
window  sash,  in  which  the  end  of  the  carrier  arm 
slides/' 

This  is,  undoubtedly,  correct  so  far  as  the  slidability 
of  the  Hauser  carrier  arm  "19"  and  the  non-slidability 
of  the  upper  end  of  the  Hauser  adjuster  arm  "24"  is 
concerned.  The  same  statement  appears  on  page  20 
of  said  brief,  near  the  top  thereof. 

If  it  were  true  that  the  upper  end  of  the  Hauser 
adjuster  arm  ''24"  was  slidably  pivoted  to  the  sash,  then 
there  would  appear  to  be  a  mere  change  of  the  loca- 
tion of  the  slidable  function  of  the  arm  "7"  of  the 
Soule  device  from  one  end  to  the  other,  and  we  are 
not  prepared  to  say  that  the  doctrine  of  equivalents 
would  not  apply  to  such  a  mere  change  of  location 
of  the  important  function  of  the  arm  "7"  from  one  end 
to  the  other.  In  other  words,  if  you  fixedly  pivot  the 
lower  end  of  arm  "7"  of  the  Soule  patent  with  the 
frame  and  slidably  pivot  the  upper  end  of  the  Soule 
arm  "7"  to  the  sash  you  would  have  a  device  oper- 
ating in  the  same  way;  that  is,  it  would  make  no  dif- 
ference whether  the  arm  "7"  of  the  Soule  device  was 
slidably  pivoted  to  the  sash  or  to  the  frame,  but  that 
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is  not  the  question  here,  and  it  makes  a  vast  difference 
in  the  mode  of  operation  of  the  two  devices. 

Again,  on  the  last  page  of  the  opinion  the  Court 
seems  to  come  to  the  conclusion  that,  because  there 
were  two  arms  in  each  case  and  each  case  possessed  the 
function  of  slidability  of  an  arm  at  some  point,  they 
were  the  equivalents  of  each  other.  The  Court  seems 
to  have  ignored  the  important  feature  of  the  frictional 
connection  of  the  sash  with  the  frame.  Without  fric- 
tional connection  of  some  kind  both  of  the  devices 
would  be  wholly  inoperative  and  useless.  Soule's  fric- 
tional connection  of  the  sash  with  the  frame  is  at  the 
top  end  of  the  sash,  as  hereinbefore  explained,  while 
Hauser's  sash  has  no  frictional  connection  with  the 
frame  at  all.  Hauser's  sash  carries  its  own  frictional 
device  irrespective  of  the  frame,  which  is  at  the  upper 
end  of  the  arm  "19."  It  is  true  this  link  arm  "19"  is 
also  at  the  same  time  slidable  in  the  groove  where 
the  frictional  devices  are  locted. 

We  urge  that  this  should  not  be  considered  as  a 
mere  change  of  location ;  the  location  of  the  fric- 
tional devices  have  been  changed  and  that  of  itself 
materially  affects  the  operation  of  the  devices.  The 
location  of  frictional  devices  at  the  upper  end  of  the 
sash  is  not  claimed  to  be  new  by  Soule.  The  location 
of  the  frictional  devices  in  the  Hauser  patent,  in  the 
manner  above  described,  is  an  element  of  each  of  his 
claims,  and  without  this  frictional  element  in  the 
Hauser  patent  it  would  be  wholly  inoperative.  We 
urge   that  this  of   itself   marks   important   divergence 
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between  these  two  devices;  they  are  not  the  same 
structures  and  the  claims  of  the  plaintiff's  patent  can 
not  be  read  upon  the  Hauser  device. 

CLAIMS. 

It  is  conceded  on  all  sides  that  the  claims  of  the 
patent  sued  on  are  combination  claims  for  a  device  in 
an  old  art,  and  that  all  of  the  elements  are  old  in  fact 
as  well  as  in  law,  and  the  same  of  course  may  be  said 
of  the  Hauser  patent. 

We  urge  that  the  Court  has  not  applied  to  the  con- 
struction of  the  Soule  claims  the  limitations  which 
the  patent  laws  require  in  such  cases.  It  is  a  familiar 
rule  that  a  claim  must  precisely  define  the  exact  limi- 
tation of  the  invention  claimed,  also  "that  the  speci- 
"  fication,  claims  and  drawings  of  the  patent  are  a 
"  unit;  whatever  parts  of  the  device  are  named  in  a 
"  claim  are  of  necessity  intended  to  be  named  with 
"  reference  to  the  specifications  and  drawings,  etc.": 

Houser  vs.  Starr   (203   Fed.,  page  264). 

If  we  understand  what  is  meant  by  the  authorities 
upon  the  limitation  of  claims  in  inventions  covered 
by  combinations,  it  is  that:  where  an  inventor  in  his 
specifications  and  in  his  claims  particularly  describes 
and  points  out  how,  where  or  when  a  given  element 
should  be  located  to  perform  a  given  function,  then 
his  claim  is  so  limited,  and  he  is  not  entitled  to  go 
beyond  that  limitation.  Each  of  these  claims  is 
limited  so  far  as  the  respective  arms  are  concerned; 


that  is,  the  adjuster  arms  must  have  one  end  fixedly 
pivoted  at  points  slightly  above  the  middle  of  the 
sash,  and  the  other  end  slidably  pivoted  in  the  frame; 
carrier  arms,  one  end  must  be  fixedly  pivoted  in  the 
frame  and  the  other  end  fixedly  pivoted  to  the  cor- 
responding adjuster  arm.  Unless  one  end  of  the  ad- 
juster arm  is  slidably  pivoted  to  the  frame,  it  is  not 
the  specific  device  so  carefully  described  in  the  speci- 
fication, and  unless  the  carrier  arm  is  fixedly  pivoted 
at  both  ends,  one  end  to  the  frame  and  the  other  to 
the  adjuster  arm,  it  is  not  the  invention  described 
in  the  specification  and  claims.  Further,  that  the  doc- 
trine of  equivalents  applies  only  to  the  individual 
elements  of  the  combination  claimed  and  not  to  the 
whole  machine  made  up  of  these  individual  elements. 
That  is  to  say  (as  was  said  by  the  Supreme  Court  in 
PVestinghouse  vs.  Bod  en  Power  Brake  Company,  170 
U.  S.,  42 ;  Law  Ed.,  p.  1 136)  : 

"The  argument  used  to  show  infringement  as- 
sumes that  every  combination  of  devices  in  a 
machine  which  is  used  to  produce  the  same  efifect 
is  necessarily  an  equivalent  for  any  other  com- 
bination used  for  the  same  purpose.  This  is  a 
flagrant  abuse  of  the  term  'equivalent.'  " 

Again : 

"A  mechanical  equivalent  must  be  adaptable  to 
use  as  a  substitute  for  something  else,  and  compe- 
tent to  perform  the  functions  of  a  particular  device 
for  wliich  it  may  be  substituted." 

Alaska    Packers'   Association    vs.    Letson     (119 
Fed.  Rep.,  page  599). 


The  case  of  Amold-Creager  Company  vs.  Barkiiill 
Brick  Company,  reported  in  the  246  Fed.  Advance 
Sheet  of  February  7th,  1918,  No.  4,  page  441,  very 
aptly  illustrates  our  contention  in  this  matter.  On 
page  444  the  Court  said: 

"Assuming  that  the  defendant's  device  did  in- 
fringe the  claim,  in  the  absence  of  express  limita- 
tion therein,  yet  if  the  inventor  has  so  limited  it 
he  is  bound  by  that  limitation,  notwithstanding 
it  was  voluntarily  made.  .  .  .  Notwithstanding 
the  specific  mention  of  the  pug  shaft  in  the  first 
and  third  claims,  we  are  of  the  opinion  that  the 
inventor  has  intentionally  limited  claim  2,  at  least 
to  the  connection  of  the  crank  to  the  pug  shaft 
upon  the  front  end  of  the  mill.  .  .  .  In  a  broad 
sense,  and  for  many  purposes,  the  sides  of  the 
charging  chamber  is  the  perfect  equivalent  of  the 
end  of  that  chamber.  It  may  be  that  Arnold  would 
have  been  entitled  to  a  claim  like  claim  2,  with 
'discharge  face'  substituted  for  'front  end';  and  if 
the  use  of  the  phrase*  'front  end'  indicated  only 
Arnold's  intent  to  name  the  location  that  happened 
to  be  the  appropriate  one  in  the  machine  before 
him  for  his  platen  and  plunger  mechanism,  it 
might  well  be  that  the  defendant's  side  location 
would  be  its  equivalent.  However,  as  we  have 
pointed  out,  the  front  end  location  was  not  a  mat- 
ter of  mere  form.  The  degree  of  direct  commu- 
nication and  of  simplicity  which  Arnold  thought 
to  characterize  his  invention  demanded  that  the 
location  should  be  on  that  face  through  which  the 
pug  shaft  projected;  and  when  it  thus  appears  that 
the  word  of  limitation  represented  a  thought  essen- 
tial to  that  which  the  inventar  regarded  as  his 
new  step,  its  limiting  effect  cannot  be  neutralized 
through  the  rule  of  cquivalencv." 
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This  case  was  for  the  infringement  of  a  brick  ma- 
chine, employing  the  horizontal  pug  mill  and  shaft, 
etc.,  and  after  mentioning  several  elements  the  claim 
specifically  mentions  a  press  platen  consisting  of  a 
crank  mounted  on  the  front  end  of  the  pug  mill,  and 
a  controversy  arose  over  the  construction  to  be  given 
to  this  element;  that  is,  whether  the  plaintifif  was 
limited  to  a  platen  consisting  of  a  crank  mounted  on 
the  front  end  of  the  pug  mill,  and  the  Court  held 
that  he  was. 

Commencing  near  the  bottom  of  page  443  and  down 
to  the  middle  of  page  444,  will  be  found  a  descrip- 
tion of  the  two  machines,  where  it  will  also  be  found 
that  the  only  point  of  controversy  was  whether  the 
defendant  infringed  by  locating  the  platen  on  one  side 
of  the  pug  mill. 

In  McClain  vs.  Ortmayer  (141  U.  S.,  page  425), 
the  Supreme  Court  said: 

"The  claim  is  the  measure  of  the  patentee's  right 
to  relief,  and  while  the  specification  may  be  re- 
ferred to  to  limit  the  claim,  it  can  never  be  made 
available  to  expand  it." 

Again,  in  the  same  case  the  Court  said: 

"It  is  true  that,  in  a  case  of  doubt,  where  the 
claim  is  fairly  susceptible  of  two  constructions, 
that  one  will  be  adopted  which  will  preserve  to 
the  patentee  his  actual  invention;  but  if  the  lan- 
guage of  the  specification  and  claim  shows  clearly 
what  he  desired  to  secure  as  a  monopoly,  nothing 
can  be  held  to  be  an  infringement  which  does  not 
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fall  within  the  terms  the  patentee  has  himself 
chosen  to  express  his  invention." 

Citing: 

Vance  vs.  Campbell  (66  U.  S.,   i   Black,  427)  : 

''that,  where  a  patentee  declares  upon  a  combina- 
tion of  elements  which  he  asserts  constitute  the 
novelty  of  his  invention,  he  cannot  in  his  proofs 
abandon  a  part  of  such  combination  and  maintain 
his  claim  to  the  rest." 

In  the  case  of  Cimiotti  Unhairing  Co.  vs.  American 
Fur  Ref.  Co.  (198  U.  S.,  p.  399;  49  Law  Ed.,  p. 
1 100),  on  page  1105  of  the  said  law  edition  the  Court 
said: 

"In  making  his  claim  the  inventor  is  at  liberty 
to  choose  his  own  form  of  expression,  and  while 
the  courts  may  construe  the  same  in  view  of  the 
specifications  and  the  ^state  of  the  art,  they  may 
not  add  to  or  detract  *from  the  claim.  And  it  is 
equally  true  that,  as  the  inventor  is  required  to 
enumerate  the  elements  of  his  claim,  no  one  is  an 
infringer  of  a  combination  claim  unless  he  uses 
all  the  elements  thereof." 

Citing  numerous  cases. 

We  contend  that  these  cases  are  especially  applica- 
ble to  the  case  at  bar. 

Soule  limits  the  construction  of  his  arm  "7"  by 
making  it  slidably  pivoted  at  the  bottom  end  and  fix- 
edly pivoted  at  the  upper  end.  That  was  his  idea,  as 
clearly  shown  by  his  specification.     Now  we  say  that 
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an  arm  fixedly  pivoted  at  both  ends  is  not  the  equiva- 
lent of  an  arm  fixedly  pivoted  at  one  end  and  slidably 
pivoted  at  the  other  end;  they  do  not  and  cannot  per- 
form the  same  function;  and,  applying  the  law  of 
equivalents  to  the  respective  elements  of  the  plaintifif's 
claims  the  same  conclusion  is  necessarily  reached. 
Element  "4"  of  the  plaintifif's  device  is  fixedly  pivoted 
at  both  ends— one  end  to  the  sash  and  the  other  to  the 
arm  "7,"  while  in  the  defendant's  device  the  arm  or 
link  "19"  is  not  pivoted  to  the  frame  at  all,  but  is 
frictionally  and  slidably  pivoted  at  one  end  to  the 
sash  and  fixedly  pivoted  at  the  other  end  to  the  arm 
"24." 

Now,  it  seems  to  us  going  entirely  too  far  to  say 
that  these  two  arms  (that  is  arm  "4"  of  the  Soule  and 
arm  "19"  of  Hauser)  perform  the  same  function,  or 
that  they  are  in  any  sense  the  equivalent  of  each  other. 
It  seems  to  us  that  a  glance  at  the  specification  of  these 
two  patents  must  show  that  they  do  not  perform  the 
same  functions,  nor  do  they  perform  any  function  in 
substantially  the  same  way.  Arm  "4"  of  Soule  was 
introduced  for  the  purpose  of  maintaining  the  general 
equilibrium  of  the  whole  device,  etc.,  as  will  be  seen 
at  folio  100.  In  order  to  do  that,  it  was  necessary  that 
the  lower  end  should  be  fixedly  pivoted  somewhere 
near  the  middle  of  the  arm  "7,"  as  will  be  seen  at 
folios  60,  65  and  70  of  the  Soule  patent;  while  on  the 
other  hand  the  function  of  arm  "19"  of  the  Hauser 
construction    is    ''to    create    sufficient    friction    there  - 

aqainst.  to  prevent  the  window  sash  moving  from  any 
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position   to  which   it  has   been   turned.''     This   is   not 

the  function  of  arm  "4"  of  Souk's,  as  we  have  al- 
ready mentioned  the  friction  in  the  Soule  patent, 
which  prevents  the  window  sash  moving  from  any 
position  to  which  it  has  been  turned  is  at  the  top  of 
the  window  sash  and  frame,  as  before  stated.  So, 
that  the  function  of  arm  "19''  of  the  Hauser  device 
is  the  same  as  the  frictional  connections  between  the 
sash  and  the  frame  of  the  Soule  device,  and  not  the 
function  or  functions  of  arm  "4";  none  of  Soule's 
arms  have  any  frictional  connection  of  any  kind,  and 
this  very  fact  of  having  arm  "19''  in  Hauser  perform- 
ing the  function  of  restraining  or  controlling  the  action 
of  the  sash,  it  seems  to  us  clearly  and  distinctly  marks 
the  distinction  and  principle  of  operation  of  the  two 
devices. 

To  state  it  in  another  form:  the  arm  "19"  of 
Hauser  with  its  frictional  connection  to  the  sash  creates 
sufficient  friction  to  prevent  the. window  sash  from 
moving  from  any  position  to  ivliich  it  lias  been  turned. 
You  will  note  that  the  sash  is  already  moved  or 
turned  before  this  frictional  arm  or  link  "19"  per- 
forms its  function.  It  has  nothing  to  do  with  securing 
the  general  equilibrium  desired,  as  in  arm  ''4"  of 
Soule,  nor  allowing  the  window  to  be  readily  shifted 
from  one  position  to  another;  you  can  shift  it  from 
one  position  to  another  just  as  well  without  it  as  with 
it,  and  do  it  just  as  readily.  These  different  functions 
of  these  two  mentioned  arms  are  made  necessary  on 
account  of  the   fact  that   in   Soule's  device   the   upper 
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end  of  the  sash  is  only  slidably  connected  to  the  frame 
and  it  is  evident  that  it  would  collapse  if  it  was  not 
for  the  arm  "4."  While,  in  Hauser's  device  the  sash 
is  only  frictionally  but  not  slidably  pivoted  to  the 
frame,  and  it  is  evident  that  for  this  reason  it  became 
necessary  to  have  the  frictional  and  slidable  arm  "19," 
which  does  not  and  cannot  perform  the  functions  of 
arm  "4"  of  Soule,  and  without  which  Hauser's  device 
would  collapse.  /  /" 

Reverting  again  to  the  fact  that  it  is  apnTrfid  that 
these  inventions  are  not  pioneers,  but  both  improve- 
ments in  an  old  art,  we  think  the  Court  has  not  ap- 
plied the  rules  applicable  to  such  cases. 

The  case  of  McCormick  vs.  Talcott  (20  How.,  402) 
states  the  rule  in  such  cases  which  has  been  followed 
ever  since  and  probably  cited  oftener  than  any  other 
case  in  the  books.  For  convenience,  we  will  quote 
from  it: 

"In  order  to  ascertain  whether  the  divider  used 
by  defendants  infringes  that  of  the  complainant, 
we  must  first  inquire  whether  McCormick  was 
the  first  to  invent  the  machine  called  a  divider, 
performing  the  functions  required,  or  has  merely 
improved  a  known  machine  by  some  peculiar 
combination  of  mechanical  devices  which  perform 
the  same  functions  in  a  better  manner. 

"If  he  be  the  original  inventor  of  the  device 
or  machine  called  the  'divider,'  he  will  have  a 
right  to  treat  as  infringers  all  who  make  dividers 
operating  on  the  same  principle,  and  performing 
the  same  functions  by  analogous  means  or  equiva- 
lent combinations,  even  though  the  infringing  ma- 
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chine  may  be  an  improvement  of  the  original, 
and  patentable  as  such.  But,  if  the  invention 
claimed  be  itself  but  an  improvement  on  a  known 
machine  by  a  mere  change  of  form  or  combina- 
tion of  parts,  the  patentee  cannot  treat  another  as 
an  infringer  who  has  improved  the  original  ma- 
chine by  use  of  a  different  form  or  combination 
performing  the  same  functions.  The  inventor  of 
the  first  improvement  cannot  invoke  the  doctrine 
of  equivalents  to  suppress  all  other  improvements 
which  are  not  mere  colorable  invasions  of  the 
first." 

In  the  case  of  Railway  Co.  vs.  Sayles  (97  U.  S., 
554)  this  rule  has  been  commented  upon  and  stated 
in  various  forms  in  many  later  decisions.  As  we  un- 
derstand this  rule  it  simply  means:  that  where  two 
inventors  are  mere  improvers  in  an  old  art  one  cannot 
claim  the  other  to  be  an  infringer  on  the  ground  of 
equivalents,  unless  his  devices  are  mere  colorable  in- 
vasions of  the  first,  and  we.  cannot  see  how  this  can 
be  said  of  the  Hauser  devices.  To  say,  that  they  are 
mere  colorable  invasions  of  the  Soule  device  would 
seem  to  us  to  be  clearly  erroneous. 

Again,  in  the  said  case  of  Railway  Co.  vs.  Sayles, 
the  rule  is  stated  in  a  modified  form  as  follows: 

'Tf  one  inventor,  in  a  particular  art,  precedes 
all  the  rest,  and  strikes  out  something  which  under- 
lies all  that  they  produce,  he  subjects  them  to 
tribute.  But  if  the  advance  towards  the  thing 
desired  is  gradual,  so  that  no  one  can  claim  the 
complete  whole,  then  each  inventor  is  entitled  to 
the   specific   form   of   device   which    he   produced, 
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and  every  other  inventor  is  entitled  to  his  own 
specific  form,  so  long  as  it  differs  from  those  of 
his  competitors  and  does  not  include  theirs." 

Another  well  established  rule  of  construction  in 
such  cases  is  stated  as  follows: 

"Where  a  combination  patent  accomplishes  no 
new  result  in  mechanics  and  dififers  from  previous 
known  combinations  only  in  its  construction  in 
one  or  more  of  its  parts,  whereby,  perhaps,  a  bet- 
ter but  not  a  different  kind  of  result  is  accom- 
plished, than  had  been  effected,  it  must  be  limited 
to  those  details  of  construction  \' 

Phoenix  Caster  Company  vs.  Spiegel  (26  Fed. 
Rep.,  page  274). 

As  we  read  these  decisions,  it  seems  that  the  Court 
must  have  held: 

(i)  That  the  non-slidable  adjuster  arm  of  Hauser 
was  the  equivalent  of  the  slidable  and  fixedly  pivoted 
adjuster  arm  of  Soule,  and  that  the  frictionally,  slid- 
ably  adjuster  arm  "19"  of  Hauser  was  the  equivalent 
of  the  non-frictional,  non-slidable  carrier  arm  of 
Soule,  and  the  sliding  mechanism  in  each,  absolutely 
regardless  of  the  construction,  mode  of  attachment, 
operation  and  connection  of  these  devices;  or 

(2)  That  because  each  of  them  had  an  adjuster 
arm  of  any  kind,  and  a  carrier  arm  of  any  kind,  that 
therefore — taking   the   Hauser  device   as   a   whole — it 


23 

was   the  equivalent  of   the   Soule  device  as   a  whole, 
because  they  accomplished  the  same  result. 

As  was  said  in  JVestinghouse  vs.  Boyden  Power 
Brake  Co.    (170  U.   S.,  557)  : 

"The  argument  used  to  show  infringement  as- 
sumes that  every  combination  of  devices  in  a  ma- 
chine which  is  used  to  produce  the  same  effect  is 
necessarily  an  equivalent  for  any  other  combina- 
tion used  for  the  same  purpose,  is  a  flagrant  abuse 
of  the  term  'equivalent'." 

In  the  case  of  Dresner  vs.  Diamond  (239  Fed.  Rep., 
page  882),  it  was  said: 

"Infringement  of  a  patent  for  a  combination  of 
old  elements  must  be  predicated  on  an  appropria- 
tion of  the  same  elements  or  their  equivalents  in 
the  same  combination." 

The  words  "the  same  combination"  here  mean 
in  the  same  arrangement  and  in  substantially  the 
same  structural  relations  of  the  elements  of  the  com- 
binations  to  each   other. 

It  may  be  that  we  have  made  this  brief  unneces- 
sarily long  and  gone  too  far  into  details,  but  our  ex- 
cuse for  so  doing  is  due  to  the  fact  that  we  feel  the 
Court  has  unintentionally  overlooked  many  of  the 
controlling  features  involved,  and  that  injustice  has 
been  done  to  the  defendants.  While  it  may  seem  that 
these  inventions  arc  small  matters,  yet  they  are  quite 
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important,  as  the  defendants  have  built  up  quite  a 
trade  under  their  own  patents  and  rely  upon  the  same 
for  the  support  of  the  patentee,  Hauser,  and  his  family. 

All  of  which   is   respectfully  submitted. 

SCRIVNER  &  HETTMAN, 

Attorneys   for   Defendants. 


